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PREFACE. 


— ♦ 

This edition has necessarily received considerable 
alteration, so as to adapt it to the Criminal I’ro- 
cedure Code of 1882. The Commentary has been 
carefully examined, and it is believed that all the 
English and Indian Cases bearing upon the subject, 
up to the time of my final correction of the sheets, 
will be found either incorporated in the text, or 
noticed in the addenda. 

1 have again to offer my best thanks to my friend 
Mr. Eardley Norton, to whose care it is duo that 
an ' edition, printed at such a distance from the 
author, contains so few errors of importance. 

JOHN D. MAYNE. 

Tkmplk, 

Janiiarif 1884. 
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- “ Accords” or “ agrees with.” 

• Adolphus and Ellis’ Reports, (King’s Bench, 
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• Affirmed. 

- Ali.«Jon*s Criminal Law of Scotland. 

- Indian Law Reports, Allahabad Series, (from 
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• English Law Reports, Appellate Cases. 

- Appendix. 
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B. & A. - 

B. & Ad. 

B. & C. - 

Baillie • 

Beav. 

Bell 

Beng. Const. 

Beng. S. D. 
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„ „ „ Appendix. 
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Cl. & Fin. 
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Cole. Dig. 
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Cr. & Jer. 


Cr. P. C. 
Crim. P. 
Cr. R, A. 
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Hyde - 

Ib. or Ibid. 
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Inf. 


- Foster and Finlason’s Nisi Prius Reports, (from 

1858.) 
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Special and Local Acts. 


It may be useful to append a list of some of the principal Acts which 
will still remain in force under this section. The list does not pro- 
fess to be exhaustive. 

Abkaree, Bengal Acts loof 1871, 2 of 1876, (Bengal.) 

Bombay „ 5 of 1878, City of Bombay, i of 1878, 

(Bombay.) 

Madras „ 19 of 1852, 3 of 1864, (Madras.) 

Animals, Cruelty to „ 1 of 1869, (Bengal.) 

Arms, „ ii of 1878. 

Arms and Ammunition, „ ii of 1878. 

Army, tampering with ,, 14 of 1849. 

„ Mutiny in Native, „ 25 of 1857. 

„ Mutiny and Desertion in European, serving in India, Act 1 1 of 
1856, 26 Sc 27 Viet. c. 48. 

„ Mutiny and desertion. Her Majesty’s Forces, A new Act is 
passed each year. 

Articles of War for Native Troops, Act 5 of 1869. 

Boats, Acts 4 of 1842, (Madras), 28 of 1858, I of 1877, (Madras.) 
Breaches of Contract, by Artificers, Acts 13 of 1859, 3 of 1863, 
(Madras.) 

British Burmah Municipal, Acts 7 of 1874. 

Biirmah Boundaries, Act 5 of 1880, 

Burmah Ferries, Act 2 of 1873. 

Burmah Rural Police, Act 2 of 1880, 

Canals and P'erries, Acts i of 1870, (Madras), 4 of 1878, (Madras.) 
Cantonments, Act 3 of 1880. 

Cattle Killing, Bengal, Act 4 of 1856. 

Cattle Trespass, Act i of 1871. 

Census, Act ii of 1863, (Bombay.) 

Central Provinces Municipal, Act 1 1 of 1873. 

Coast Lights, Act 9 of 1879. 

Coffee Stealing Prevention Act, 8 of 1878, (Madras.) 

Coin, 16 & J7 Viet. c. 48. 

Conservancy of Towns, Acts 14 of 1856, 3 of 1864, (Bengal), 9 of 
1865, and 9 of 1867, (Madras), 3 of 1871, (Madras.) 

Contagious Diseases, Acts 14 of 1868, 6 of 1867, (Bombay.) 

Contract, breaches of, Act 13 of 1859. 

Coroners, Act 4 of 1871, 10 of 1881. 

Cotton Frauds, Act 9 of 1863, (Bombay.) 

Courts Martial, 7 & 8 Viet. c. 18. 

Criminal Tribes, Acts 27 of 1871, 7 of 1876. 
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Crimping, Act 24 of 1852. 

Customs, Consolidation, Acts 23 of 1864, 25 of 1865, 18 of 1866, 17 
of 1867, 8 of 1878. 

Distress, Act i of 1875. 

Dramatic Performances, Act 19 of 1876. 

East Indian Irrigation, Act 8 of 1867, (Bombay.) 

Elephants Preservation, Act 6 of 1879. 

Emigration, Acts 3 of 1863, (Bengal), 50! 1866, (Madras), 7 of 1871, 
3 of 1876, 5 of 1877, 1 of 1882. 

Escape from Gaol, Acts 17 of i860, 9 of 1866, (Bengal.) 

Eunuchs, Acts 27 of 1871, 7 of 1876. 

European British Subjects, Act 22 of 1870. 

European Vagrancy, Act 9 of 1874. 

Excise, Acts 16 of 1863, 22 of 1S81. 

Extradition, Act 4 of 1880. 

Factories, Indian, Act 15 of 1881. 

Female Infants, Act 8 of 1870. 

Ferries, Act 2 of 1868, (Bombay), 2 of 1878, (Bombay.) 

Foreigners, Act 3 of 1864. 

Foreign Jurisdiction and Extradition, Act 21 of 1879, 33 & 34 Viet, 
c. 52. 

Foreign Recruiting Act, Act 4 of 1874. 

Forests, Act 7 of 1878, 19 of 1881. 

Fort William, Government, Act 13 of 1881. 

Furnaces, Acts 8 of 1862, (Bombay), 2 of 1863, (Bengal.) 

Gambling, Acts 3 of 1866, (Bombay), 2 of 1867, (Bengal.) 

„ in N. W. Provinces, Act 3 of 1867. 

Glanders and Farcy, Act 20 of 1879. 

Hackney Carriages, Acts 6 of 1863, (Bombay), 5 of 1866, (Bengal), 
14 of 1879, 3 of 1879, (Madras.) 

Howrah Bridge, Act 19 of 1871, (Bengal.) 

India, Government of, 21 & 22 Viet. c. 106. 

,, „ 22 & 23 Viet. c. 41. 

Indian Ports, Act 12 of 1875. 

Inland Customs, Act 8 of 1875. 

Inoculation, Act 13 of 1880. 

Insolvency, ii Viet. c. 21. 

Irrigation Works, Act i of 1858, 3 of 1876, (Bengal.) 

Jails, discipline of. Acts 4 of 1862 and 2 of 1864, (Bengal.) 

Legal Practitioners, Act 18 of 1879. 

License Act, i of 1878, (Bengal), 6 of 1880. 

License Act, 3 of 1878, (Bombay), 3 of 1878, (Madras.) 

Local Funds, Acts 4 of 1871, (Madras), i of 1878, (Madras.) 

Malabar, Mopla Outrages, Act 20 of 1859. 

Malabar, Offensive Weapons in. Act 24 of 1854. 

Marines, Royal, 23 Viet. c. 10, 28 Viet. c. 12. 

Markets and; Fairs, Act 4 of 1862, (Bombay.) 

Marriages in India, 14 & 15 Viet. c. 40, Acts 25 of 1864, 3 and 15 of 
1872, 
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Martial Law, Reg. 7 of 1808. 

Merchant Seamen’s Act, 13 of 1876. 

Merchant Shipping, 17 & 18 Viet. c. 104, 18 & 19 Viet. c. 91, 25 & 26 
Vict. c. 63, 30 & 31 Viet. c. 124, Acts I of 1859, >5 1863, 7 of 1880, 

5 of 1883. 

Military Cantonments, Acts 22 of 1864, i of 1866, (Madras), 3 of 
1867, (Bombay.) 

Minors, Acts 21 of 1855, 14 of 1858, 9 of 1875. 

Municipal Rates, Acts 25 of 1856, 6 of 1863, 18 of 1864, and Calcutta 
Municipal Act, 4 of 1876, (Bengal), Bengal Municipal Act, 5 of 
1876, (Bengal), 9 of 1865, 2 of 1865 and 4 of 1867, (Bombay), 5 of 
1878, (Madras.) 

Native Emigrants to Burmah, Act 3 of 1876. 

Native Passenger Ships, Act 8 of 1876, 

Navy, Royal, 27 & 28 Vict. c. 119. 

„ Indian, Desertion from, Act 3 of 1855. 

North West Provinces and Oudh Municipalities, Act 15 of 1873. 

„ „ Village and Road Police, Act 16 of 1873. 

Obstructions in Fairways, Act 16 of 1881. 

Opium, Acts 23 of 1876, i of 1878. 

Oriental Press, Acts 9 of 1878, 16 of 1878. 

Pan jab, Canal and Drainage, Act 30 of 1871, 

Panjab Laws Amendment, Act 12 of I678. 

Pan jab Municipalities, Act 4 of 1873. 

Panjab Murderous Offences, Act 9 of 1877. 

Pan jab, Outrages in the. Act 21 of 1867. 

Paper Currency, Acts 20 of 1882, 16 of 1874. 

Passengers in Ships, 15 & 16 Vict. c. 44. 

„ „ 16 17 Vict c. 84. 

„ „ Acts I of 1857, 21 of 1858, 2 of i860, 8 of 1876. 

Penal Servitude, Acts 24 of 1855, 14 of 1870, 5 of 1871, 12 of 1873. 
Petroleum, Act 8 of 1881. 

Petty Offences, Madras, Acts 21 of 1839, 3 of 1842. 

Petty Sessions, Act 4 of 1866, (Bombay.) 

Pier, Acts 5 of 1S63, (Madras), 7 of 1871, (Madras.) 

Poisons, Act 8 of 1866, (Bombay.) 

Police in Bengal, Acts 6 of 1867 and 6 of 1868, (Bengal.) 

„ in Bombay, Acts 7 & 8 of 1867, (Bombay), i of 1876, (Bombay.) 

„ in Calcutta, Acts 2, 4 and 8 of 1866, (Bengal.) 

„ General, Act 5 of 1861. 

„ in Madras, Acts 24 of 1859, 5 of 1865, and 8 of 1867, (Madras.) 

Ports, Acts 22 of 1855 and 19 of i860, i of 1864 and 7 of 1867, 

(Madras), 3 of 1867, (Bengal), 12 of 1875, *7 of 1882. 

Post Office, Act 14 of 1866. 

Presidency Magistrates, Act 4 of 1877. 

Prisons, Act 26 of 1870. 

Quarantine, Act i of 1870. 

Railway, Acts 52 of i860, 4 of 1879. 

Rangoon Port, Act 15 of 1879. 

Reformatory Schools, Act 5 of 1876. 

Registration, Act 3 of 1877, 
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Salt, Acts 6 of 1871, (Madras), 8 of 1875, 2 of 1878, (Madras), 6 of 
1878, (Madras), 16 of 1879, 12 of 1882. 

Saltpetre, Acts 31 of 1861, 33 of 1867. 

Sanitary Regulation, Act 6 of 1867, (Bombay.) 

Sarais, Regulation of, Act 22 of 1867. 

Sea Customs, Act 8 of 1878, 

Shipping, Acts 10 of 1841, 3 of 1867, (Bengal.) 

Signals on the Hooghly, Act l of 1862, (Bengal.) 

Slave Trade, Act 39 & 40 Viet. c. 46. 

Soldier’s Arms, Act 7 of 1867. 

Spirituous Liquors, Act 9 of 1867, (Bombay.) 

Stamps, Acts 10 of 1862, 14 of 1870, 16 of 1874, 1 of 1879. 

State Offences, Act 11 of 1857. 

„ Prisoners, Act 3 of 1858. 

Steam Vessels, Survey of, Acts 2 of 1864, (Bombay), 5 of 1862, and 
1 of 1868, (Bengal.) 

Steam Boilers, Acts 6 of 1864, (Bengal), 18 of 1882. 

Telegraph, Act i of 1876. 

Tolls on Canals, Act 4 of 1864, (Bengal ) 

„ on the Ganges, Act i of 1867. 
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Addenda, Corrigenda, Errata. 


Page, 

2, Fourth line of Commentary to s. 4, for “this clause” read. 
“these clauses.” 

5. Line 14; of third paragraph, after i Bom., 50, add\ but now 

see Ind. P. C., s. 410 as amended by Act VIII of 
1882, s. 9. 

„ „ 28 ; dele the note of exclamation after “seas” 

„ „ 28; for “ jurisdction” “ jurisdiction.” 

6. „ I ; for “ If” read “ It,” 

„ „ 12; from bottom insert “British” before “ India.” 

„ After the words “ Native State,” at end of fifth paragraph, 
add Empress •u, Keshub Mohajan, 8 Cal., 985. 

7. Line ig; for “Tandur,” read Sax\d\xv** 

S. „ 13 ; from bottom for “ Admiralty” read “ Admiralty,” 

9. At end of third paragraph, after L.R., 6 Q.B. 31 add R. 
V, Carr, 10 Q.B.D., 76, 

13. „ of second paragraph, after D. & B. 525, add Empress v, 

Maganlal, 6 Bom., 622, 

„ Line 9 from bottom, dele comma after “ by,” 

17. Fifth line after the words “definitions of the Code” add'R, 
V, Ramachandrappa, 6 Mad., 249, 

24. For head line, instead of “Joint Acts” read “Definition of 
terms used.” 

35. Sixth line of 3rd paragraph for “ attained” /'rarf “attainted.” 

37. Line 6 j insert “ Procedure” before “ Code.” 

38. „ 18 ; for “ s. 309,” read s. 33.” 

,, In side note to s. 65, 2nd line, for “ imprionment” read “ impri- 
sonment,” 

53. Line 16 ; dele, comma after “ property.” 

62. „ 16; for “order’s” orders.” 

St 17 ; for “ Simliar” read “ Similar.” 

64. Ninth line; after 21 Suth. 391, add “on this principle it was 
held by the Judicial Committee, that the arrest and 
confinement of a supposed lunatic by the Officer 
Commanding a Cantonment was not protected by 
Act XVIII of 1850, as he was not a judicial officer 
and was not acting judicially” (Sinclair t', Broughton, 
9 I. A., 152). 
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xxxii 

\ 

Page. 

66. Line 12 from bottom, for publice” read public.” 

73. „ 12 ; for “ 463” read 464.” 

„ „ 21 ; for “ s. 430” read “ s. 471.” 

93. „ 18 from bottom, for this” read “ is.” 

94* »» 3 5 for “ his assaulted” is assaulted,” 

95. First line of last paragraph for ' at’ read ‘ on/ 

„ Line 2 ; after “ require” add “ it.” 

„ „ 22 5 for “ gnolers” read “ gaolers.” 

96. Tenth line of Commentary on s. 107, for ' his’ read ‘ their.’ 

98. Line 18 from bottom, for liabe” read “ liable.” 

102. „ 8 from bottom, for “s. 170” read ** s. 107.” 

130. At end of 3rd line, add. Peary Mohun v. Empress, 9 Cal., 
639 ; Appavu v. the Queen, 6 Mad., 245. 

134. Third line, for ‘'office” read “officer.” 

141. Last line, for “ss. 183, 184” which are the sections of Act X 

of 1S72, read “ss. 81 and 163,” the corresponding 
sections of Act X of 1882. 

142. First line, for “ s. 183,” read “ s. 81.” 

„ Ninth line of 2nd paragraph for ‘ person’ read ‘place.’ 

144. Last line after Weir 40, and page 145, line 7, after Weir 44, add 
(Empress v. Ram Saran, 5 All., 7.) 

147. Line 3; for “s. 435” read** s. 480.” 

152. “ At end of ist paragraph of Commentary to s. 182 add 
The High Court of the N. W. Provinces has held in 
two instances that offences under s. 1S2 are exclusive- 
ly offences against the public officer to whom the in- 
formation is given, and that no prosecution for such 
offence can be instituted at the suit of the person 
injured, his remedy being under s. 211 or by an 
action for damages. (R. v. Hurree Ram, 3 N. W. 
P. 194; Empress v. Radha Kishen, 5 All., 36). 
This ruling however is opposed to those above cited, 
and to the decisions in Empress v. Irad Ally, 4 Cal., 
869 and Bhokhteram v. Heera Kolita, 5 Cal., 184, in 
all of which it was assumed that the person injured 
by the report might be the prosecutor, if he obtained 
the necessary sanction. Moreover the restriction in 
the Criminal Procedure Code (Act X of 1872, s. 467 ; 
X of 1882, s. 195) which forbids such prosecutions 
except upon the previous sanction or on the complaint 
of the public servant concerned, or of some public 
servant to whom he is subordinate, seems to contem- 
plate cases in which the public servant was not the 
complainant though he was the party sanctioning the 
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Page. 

complaint. In such cases the complainant can only 
be the person injured.” 

152 Ihid. In 6th line of same paragraph, cancel R. v. Hurrce 
Ram, 3 N. W. P., 194. 

158. Sixth line, for ‘ what’ read * which.’ 

„ Line 4 from bottom, after 144” insert ** Crim. Pro. C.” 

159. Thirty first line, before “his ruinous house” insert * if.’ 

160. Line 20 ; for “ for bidding” read “ forbidding.” 

„ „ 36 ; for “ require” read “ requires.” 

„ Last line but one, for “ bona” read “ bona,” 

161. Line 13 from bottom, for “ forbibden” read “ forbidden.” 

„ „ 2 from bottom, for “Tuckur” read “ Tucker.” 

„ Last line, after the words “ approved and adopted.” add see 
also, Sundram Chetti v. the Queen, 6 Mad., 203. 

166. Eighteenth line, for * 164, 165’ rearf ‘47.’ 

„ Ninteenth line, for “ avert” read “ aver.** 

167. „ „ for “ his” read “ is.” 

168. At end of 4th paragraph, add “ the following facts appeared in a 

case decided in Allahabad ; the purchaser of land 
obtained a registered deed of sale in which the pro- 
perty was rightly described by its boundaries, but its 
revenue number was wrongly entered as 10 instead 
of 272. Subsequent to registration the vendee altered 
the number from 10 to 272, and produced the deed 
so altered as evidence in a suit in which the plaintiff 
had sued him for this very land, claiming it as his 
own under the number 272. The vendee established 
his defence, but upon the alteration being discovered 
he was indicted under ss. 471 and s. 193. The High 
Court held that the charge could not be sustained 
under either section, inasmuch as there was no such 
fraud as was essential to constitute forgery, nor any 
intention to cause any person to entertain an errone- 
ous opinion touching any point material to the result 
of a proceeding, which was essential to make out an 
offence under s. 193 or s. 196 (Empress v. Fateh, 5 
All., 217). It was admitted that the case would have 
been different, if the object of the alteration were to 
make it appear that the property intended to be con- 
veyed by the sale-deed was other than that which it 
actually did purport to convey. The Court, however, 
seems to have been of opinion that, as the property 
was completely identified by boundaries, the msertion 
of the number, whether right or wrong, was merely 
immaterial. On the other hand it is obvious that con- 
siderable doubt would have been thrown upon the 
title, if the title*deed professed, upon its face, to refer 
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to a different piece of land, and that it was very 
material to the result of the proceeding to alter the 
number so as to remove this doubt. Supposing it 
shewn that the number was altered in order to im- 
prove the title-deed as evidence in the event of pro- 
ceedings commenced, or contemplated as likely, it 
seems to me, with great respect, that a conviction 
under s. 193 or s. 196 would have been correct. If 
the alteration was merely made so as to remove what 
might be a blot upon the title in case of a future 
mortgage or sale, then, I think, no offence would have 
been committed. The date at which the alteration 
was made does not appear in the case. 

173. In last line but one from the bottom, for *the* read *this,’ 

180. Line 15; for statisfied” ** satisfied.’* 

182. Lines 27 ; 29 ; 41 ; for bona** read “ bond** 

185. Line 2 5 for “ diliberately” reoi “ deliberately” 

„ „ 13 from bottom, for “ If in,” read It is.” 

18S. At end of Commentary to s. 21 1 add ** Section 21 1 includes two 
distinct offences, vis,^ preferring a false charge, which 
may have no result, and actually instituting criminal 
proceedings. The actual institution of criminal, 
proceedings is essential to punishment under the 
last clause. If no such proceedings are instituted, 
punishment can only be awarded under the first 
clause, however serious the offence may be which has 
been falsely charged (Empress v. Fitam Rai, 5 All., 

215)/’ 

191. Second line of Commentary on s. 214, for ‘repeated’ read 

* repealed.’ In next line insert ‘ is* after ‘ offences.’ 

192, Line 22 ; for “ accepted’* read ” accept.” 

201. First line of Commentary on s. 225, for * assisted’ read 
‘arrested.* 

203. Third line of s. 230, read “authority of some State or Sover- 

eign.” 

204. Line 17 ; for “ setate” read “state.** 

207. Second line of s. 238, for “ conterfeit’* read “ counterfeit.’* 

209. Line 15 ; for “ wuich” read “ which,” 

219. Last line change full stop into comma, after “ case.” 

223, Line ii ; for “ lesson’* read “lessen.” 

„ „ 29 ; for “ or** read “ of,** 

228. „ 30 ; for “ his** read “ this.” 

232. Fifth line from bottom ; for ‘231* read ‘ 229.’ 

235. Line 19 ; from bottom i for “ lord** read “ Lord.” 
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249. Line 5 j from bottom ; for likley” read ** likely.** 

251. First line of 3rd paragraph for ^ p. 23* read 'p. 25.* 

252. Line 10 from bottom ; for ** responsible read “ responsible.** 

„ Line 22 from bottom ; for ** manslughter,** read ‘‘ man- 
slaughter.** 

253. 34 ; for * want’ read * what.* 

254. „ n ; for *p. 252* read * 250.* 

255. „ 12; for '‘unnecesary** unnecessary.** 

256. Last line ; for " 209** read 299,** 

262. Fifth line from bottom ; for ‘ her* read * his,* 

„ Line 5 ; from bottom ; insert ^^5** after " Rs.*’ 

„ „ 19; „ „ for ** provided” ^'proceeded.” 

„ „ „ „ „ for " lents** read “ tents.’* 

266. „ 21 ; for “ decription** description.** 

269. „ 5 of s. 305 insert ** shall** after ' suicide.* 

272. „ 7 ; for ‘'oulpable** "culpable,** 

277. >1 19 ; for " likley** read " likely** 

279. 1, 7 ; for "s. 104** read c. 104.** 

281. Z?f/eline3. 

'^87. „ 29 ; after " Crim. P. C.” insert " Act XXV of 186I ; § 124 

Act X of 1872.” 

290. „ 15 ; for " Assalut” read " Assault.** 

29O. „ II from bottom ; after " Exp i.** add " of Act X of 1872, 

corresponding to § 117 of Act X of 1882.** 

298. Last line of 3rd paragraph for * p. 58* read ‘59.* 

303, Tenth line from bottom; for 'locating,* read 'treating/ and 

in last line of Commentary for ' p. 301* read ' 302.* 

304. Fourth line for 'p. 301* read '302.* 

306- Seventh line of Commentary for ' p. 280* read * 278.* 

„ Tenth line between "or** and "with other men** insert "as 
a prostitute,** 

First line of 5th paragraph for * p, 67* read ' 68.* 

318. Line 19; for ‘the third person* read ‘a third person/ 

319. „ 24 ; for " whom** read who.** 

322. „ 3 ; »*^sert " . ** after (519.) 

9i 99 3 9 for " all** " Air* 

« » 4; for"S29***j'Md"5i9” 

323. „ 22 ; for " 506** read " 406.” 
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366. Line 6 from bottom ; for ** 26” read “ XXVI.” 

367. „ 2 ; for “ § 20** read “ § 320.'* 

367. „ 15 from bottom ; after “ Cr. P. C.** insert " Act XXV 

of 1861 ” 

399. *» 21 ; for State,” read “ Stat.” 

408. „ 26 ; for 303” read “ 301.” 

415. 18 ; for anincomplete” read an incomplete.” 

„ „ 26 ; for ** poof” read “ proof.” 

421. » 15 ; for “ course” read court.” 

424. »f 5 ; for “ parishoner” read parishioner.*' 

430. 9 from bottom ; for "similary” read “ similarly.” 

436. „ 12 from bottom ; for “ his” “ is.” ^ 

440, „ 27 ; between “properly” and “ together,” insert “joined.” 

441. „ 6 from bottom ; for “ similary” read “similar.” 

443* }> 18 ; for ante pp. 6, 8,” read “ ante p. 8.” 

„ M 29 ; for “ s. 4 (d.)” read “ s. 4 (u).” • 

449. „ 14 from bottom ; dele “ bracket” after “ had.” 

450. II 5 after “ 282” insert “ Act X of 1872, s. 428 of Act X of 

1882” 

453* M 195 fo** ” convicted or acquitted” read “acquitted or con- 
victed.” 

„ „ 14 from bottom ; dele “ ” after ** charged.” 

„ „ 13; „ „ insert** ** before **Exfilanatton/* 

„ „ 6; „ „ insert “or” between “servant,” and 

“ upon.” 

455* >» 17 from bottom ; insert “ a” between “ or” and “ different.” 

459* 91 2 from bottom, for “ s. 443” read ** s. 225.** 

„ Line 5 from bottom ; for “ prefectly** read “ perfectly.” 

491. Line II from bottom; after “Cr, P. C.” insert “Act X of 
1872, s. 392 of Act X of 1882.” ^ 

„ Lines 15 and 20 ; for “ ratan” read “ rattan.” 

„ Schedule 11. p. Iviii, Chapter XVI 11 col. 2 §467 line 2 ; for 
“ valuable” read “valuable.” 

500. Last line but one for “ effect” read “ affect,” 



ACT No. XLV OP 1860. 


Passed by the Legislative Council op India. 
(Received the assent of the OoverTior-Oeneral on the 
6th October, 1860.^ 

THE INDIAN PENAL CODE. 

CHAPTER I. 

Whereas it is expedient to provide a General Penal 
„ Code for British India ; It is enacted 

as follows : — 

1 . This Act shall be called The Indian Penal 

Code, and shall take effect on and from 
otolwrotion^ftbe the Ist day of May, 1861, throughout 
the whole of the Territories which are 
or may become vested in Her Majesty by the 
Statute 21 and 22 Victoria, Chapter 106, entitled 
“An Act for the better Government of India,” 
Except the Settlement of Prince of Wales’ Island, 
Singapore, and Malacca. 

Now extended to that settlement by Act V of 1867. 

2. Every person shall be liable to punishment 

under this Code and not otherwise, 
for every act or omission contrary to 
provisions thereof, of which he 
shall be .guilty within the said Terri- 
tories on or after the said 1st day of May, 1861. 
Commentary. 

This date was by Act VI of 1861 altered to the 1st day of January, 
1862, and every part of the Code in which the ist day of May, 1861, 
is mentioned, is to be construed as if the words “ the ist day of 
January, 1862,” had been used instead. 

Offences committed before the ist January 1862 are still punish- 
able under the old Regulations. (Empress v. Mulna, 1 All, 599. 
See Empress t>, Diljour, 2 Cal. 225.) 
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Any person liable, by any law passed by the 
Governor- General of India in Council, 
to be tried for an offence committed 
beyond the limits of the said Terri- 
tories, shall be dealt with according 
to the provisions of this Code for any 
act committed beyond the said Territories, in the 
same manner as if such act had been committed 
within the said Territories. 


Pnoislimeiit of 
offences commit- 
ted beyond, but 
which by law may 
be tried within 
the Territories. 


4- Every servant of the Queen shall be subject 

„ • V i , to punishment under this Code for 

Pnnishniont of ^ ^ . , , , 

offences commit- cverj acfc OF omission Contrary to the 
pfike^Queelfwitll^ provisions thereof, of which lie, whilst 
state *’'^*'*” ^***^ such scrvice, shall be guilty on or 
after the said 1st day of May, 1861, 
within the dominions of any Prince or State in 
alliance with the Queen, by virtue of any treaty or 
enffatjement heretofore entered into with the East 
India Company, or which may have been or may 
hereafter be made in the name of the Queen by any 
Government of India. 

Commentary. 

The object of this Chapter is to substitute the Penal Code for the 
existing Criminal law of India. That law, however, is not repealed 
except by implication, and in cases to which the provisions of this 
Code apply. The frame of this clause is thus explained by the Com- 
missioners in their Second Report, 1847, §§ 536-538, 

** We do not advise the general repeal of tbe Penal Laws now existing in 
the territories for which wc have recommended the enactment of the Code. 
We think it will be more expedient to provide only that no man shall be tried 
or punished (except by a Court 3Iartial) for any acts which constitute any 
offence defined iu the Code, otherwise than according to its provisions. It is 
possible that a few actions which are punishable by some oxiatin/; law, aud 
which the Legislature would not desire to exempt, may have been omitted from 
the Code. And, iu addition to this consideration, it appears to us that actions 
which have been made penal on special temporary grounds, ought not to be 
included in a general Penal Code intended to take its place amongst the 
permanent institutions of the country." 

The object is carried out as regards offences committed within the 
territories by s. 2, which is explicit enough. 

With regard to offences committed beyond those territories the Code 
is less clear. Section 3 enacts that where a person might, by virtue of 
any Act of the Legislative Council of Calcutta, be tried in British India 
for an offence committed out of British India, he is to be dealt with 
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according to this Code. Section 4 contains a similar provision's to 
servants of the Queen who commit offences within the dominions of 
allied Princes. But neither of these sections covers an equally im- 
portant class of cases, that, namely, of persons who are not servants of 
the Queen, and who are triable in British India, not by virtue of any 
Act of the Legislative Council, but under Acts of Parliament. These 
would seem to be still left under the old law, which would in general 
be the English Criminal Law. On the other hand by s. 40 of 
Chapter 11 , the word “offence” is made to denote “ a thing made 
punishable by this Code,” except in certain special cases therein 
referred to. It seems difficult to understand why the restrictive 
words “ by virtue of any Act of the Legislative Council of Calcutta” 
were introduced. 

I shall now point out the law which governs the trial of offences 
committed beyond the limits of British India. 

Offences committed beyond the limits of British India may either 
be tried in India, or the offender may be given up for trial in the 
country where his crime was committed. 

Cases of the latter class will now be disposed of under the Foreign 
Jurisdiction and Extradition Act XXI of 1879. It seems to contem- 
plate two distinct cases. Firsts where the offence has been com- 
mitted in any of those States specially connected with India, in 
which the Governor* General in Council has a power and juris- 
diction which is exercised by a Political Agent (s. 3), Secondly^ 
where the offence is committed in some State where there is no 
such Indian Jurisdiction, or in some other part of Her Majesty’s 
Dominions. 

First — “ When an offence has been committed, ov is snpposed to have been 
committed, in any State ngainst the law of such State by a person not being an 
European British subject, and such person escapes into, or is in British India, 
the Political Agent for such State may issue a warrant for bis arrest and delivery 
at a place in such State, and to a person to bo named in the warrant, if such 
Political Agent thinks that the offence is one which ought to bo enquired iuto 
in such State, and if the act, said to have been done, W'ould, if done in British 
India, have coustihited au offence ngninst any of the sections of the Indian 
Penal Code mentioned in the second Schedule hereto, or under auy other 
section of the said Code, nr any other lawr, which may from time to time be 
specified by the Goveruor«General in Couucil by a uotilicatiou in the Gazette." 
(•. 11 ) 

The sections mentioned in the second Schedule are the following ; 
206 and 208 (frauds upon creditors) ; 224 (resistance to arrest); 230 
to 263 both inclusive (coin) ; 299 — 304 (homicide) ; 307 (attempt to 
murder); 310. 311 (Thugs); 312— 317 (injuries to infants! ; 323~333 
(hurt); 347, 348 (wrongful confinement); 360—373 (kidnapping); 
375—377 (rape and unnatural offences); 378—414 (offences against 
property) ; 435—440 (mischief) ; 443—446 (house-trespass) ; 464 — 468 
(forgery) ; 471 — 477 (frauds in regard to documents.) 

“ Such warrant may be directed to the Magistriito of any district in which 
the accused person is believed to be, and shall be executed iu the manner pro- 
vided by the law for the time being in force with reference to the execution of 
warrants ; and the accused persou, when arrested, sh.all be forwarded to the 
place and delivered to the officer named iu the warrant." (s. 12.) 

“ Such Political Agent may either dispose of the ease himself, or if he is 
generally or specially direoted to do so by the Qovernor-Qaueral in Council, or 
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by Governor in Council of Fort St. George or of Bombay, may give over 
tbe person so forwarded, whether he be a Native Indian subject of Her 
Majesty or not, to be tried by the ordinary Courts of the State in which tbe 
offence was committed/' (s. 13.) 

It will be observed that the Political Ag^ent is not authorised to 
dfemand the extradition of an European British subject. He must 
apparently be dealt with in India under the Crim. P. C. Act X of 
1SS2, s. 188. 

Secondly . — “ Whenever a requisition is made to the Governor-General in 
Council or any Local Government by or by the authority of the persons for the 
time being administering the Executive Government of any part of the domi- 
nions of Her Majesty, or the territory of any Foreign Prince or State, that any 
person accused of having committed an offence in such dominions or territory 
should be given up, the Governor-General in Council or such Local Government 
as the case may be, may issue an order to any Magistrate, who would have had 
jurisdiction to enquire into the offence, if it had been committed within his 
local jurisdiction, directing him to enquire into the truth of such accusation. 
The Magistrate so directed shall issue a summons or v'arm.nt for tho arrest of 
such person, according as the offence named appears to be ono for which a 
summons or warrant would ordinarily issue ; and shall enquire into the truth 
of such accusation ; and shall report thereon to the Government by which ho 
was directed to hold such enquiry. If, upon receipt of such report, such 
Government is of opinion that the accused person ought to be given up to the 
persons making such requisition, it may issue a warrant for tho custody and 
removal of such accused person, and for his delivery at a place and to a person 
to be named in such warrant." (s. 14) 

Cases arising between the authorities in British and Portuguese 
India, will now be dealt with under the provisions of the Portuguese 
Treaty, Act IV of 1880. 

It is to be remarked that this section contains no limitation as to 
the person who may be delivered up, or the offence in respect of 
which he may be demanded. When once given up, he is absolutely 
at the disposal of the Government to which he is surrendered. 

The Extradition Act, 1870 (33 & 34 Viet. c. 52) is in terms only 
applicable to the United Kingdom, but s. 17 provides that it may be 
extended to any British possession (s. 26) by order in Council, and 
the extending order may either suspend any existing law on the 
subject which prevails in such possession or may direct that such law 
shall have effect as part of the Extradition Act, either with or without 
alteration, (s. i8.) This treaty applies to all persons of whatever 
nationality they may be, except subjects of the State from which 
extradition is required, who have committed any of the specified 
crimes within the jurisdiction of the State which demands the extradi- 
tion (R. V, Gan2, 9, Q. B. D. 93.) 

This Act and the Amending Act (36 & 37 Viet. c. 60, s. 4) contain 
provisions which practically make all warrants, depositions, or affirm- 
ations prove themselves, if purporting to be issued by the authorities 
of the country which demands the offender, and to be signed by a 
Judge, Magistrate or officer of the Foreign Slate, whose signature is 
either proved by oath, or authenticated by an official seal, of which 
all Courts are to take notice, (s. 15). The Indian Evidence Act I 
of 1872, (s. 82), enables similar documents to be proved in the same 
way, if produced in India. By s. 33 of the Indian Evidence Act de- 
positions of witnesses who have been examined in presence of the 
accused in the country where he was committed for trial, but who 
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cannot be compelled to attend in the country where he is acjiually 
tried may be used against him at his trial. (Empress v. Dossaji, 3 
Bom. 334.) 

As regards the trial in India of offences committed out of India, it 
must be remembered that the Indian Courts are essentially Courts 
of local juiisdiction, and have no power to try any person for a crime 
committed out of India, unless by some special provision authorising 
them to do so. Where such a crime has been committed, and the 
offender is in India, it is necessary to enquire ; firsts whether he is 
triable at all ; secondly^ if so, by what Court ; thirdly, what law 
is to be applied to ascertain his offence ; and lastly, how is the 
penalty for that offence to be determined. 

First. — Asa general rule no Municipal tribunal has jurisdiction 
over a foreigner in respect of an offence committed in a Foreign State. 
And it makes no difference that his crime takes effect, or has a con- 
tinuing operation, within the Municipal limits. Accordingly; where a 
subject of the Kolhapur State, which is foreign territory, instigated in 
that State a murder which was committed in Satara, it was held that 
his conviction in Satara must be annulled. (R. v, Pirtai 10 Bom, 
H. C. 356). And so it has been held that notwithstanding the provi- 
sions of the old Crim. P. C. Act X of 1872, (ss. 66 Ulus, b and 67 
Ulus, f, cf : Act X of 1882, s. 180, ill. (b) s. 18 1, para 3) a foreigner 
who was found in possession of stolen property in India could not be 
tried, if the theft or guilty receipt had taken place out of India. (R. 
V. Bechar, 4 Bom. H. C. Cr. Ca. 38 ; R, v. Adivigadu, i Mad. 17 1 ; 
R. V. Sakliya, i Bom. 50). A foreign vessel is part of the State to 
which it belongs. Therefore ; where a blow was inflicted by one 
foreigner upon another foreigner on board a foreign vessel on the 
high seas ! it was held that the English Court had no jurisdetion, 
though the death occurred, and the prisoner was in custody, within 
its limits. (R. v. Lewis, 26 L. J. M. C. 104; S.C.O. & B. 182.) But 
where a foreign vessel actually comes within the territorial limits 
of another State, as for instance, by entering a harbour or a river, 
it loses its foreign territorial character, and becomes subject to the 
jurisdiction of the State which it enters, unless it is a ship of war. 
In the latter case, by international usage, it retains its foreign 
character. (R. v, Keyn, 2 Q. B. D. 90, S C. 2 E.\. D. 63; i Phill. Int. 
L. 366.) In no case does the protection given to foreigners or foreign 
ships apply to piracy, because a pirate is the common enemy of man- 
kind, and sets his own nationality at defiance, just as much as he does 
that of other States. 

Till lately it was generally laid down and assumed, that for all 
purposes ol Criminal law the jurisdiction of every State extended to 
a distance of three miles from its own shore. This doctrine, how- 
ever, underwent an elaborate discussion in the case of R. v. Keyn 
(ub. sup.), where the commander of a foreign ship, which had run 
down a British ship within three miles of the English Coast, and 
thereby caused the death of a passenger, was indicted for man- 
slaughter. The majority of the Judges held that the Central 
Criminal Court had no jurisdiction over the act complained of. The 
doubts caused by this decision, and still more by the reasoning of 
many of the learned Judges, led to the passing of the Territorial 
Waters Jurisdiction Act, 1878, (41 & 42 Viet. c. 73.) 
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If \ rovides by s« 2, that 

** An offence committed by a person, whether he is or is not a subject of 
Her Majesty, on the open sea within the territorial waters of Her Majesty’s 
Dominions, is an offence within the jurisdiction of the Admiral, although it 
may have been committed on board, or by means of, a foreign ship, and the 
person who committed such offence may be arrested, tried and punished accord- 
iiigly.” 

Proceedings in India for the trial of any person who is not a 
subject of Her Majesty, and who is charged with any such offence as 
is declared by this Act to be within the jurisdiction of the Admiral, 
shall not be instituted in India except with the leave of the Governor- 
General or Governor of any Piesidency, and on his certificate that 
it is expedient that such proceedings should be instituted, (s. 3.) 

The jurisdiction of the Admiral in the above sections includes all 
Admiralty jurisdiction described as such in any Act of Parliament 
referring to India. And for the purpose of arresting a person 
charged with an offence triable under this Act, the territorial waters 
adjacent to any part of India are to be deemed within the jurisdiction 
of any Judge, Magistrate, or other officer who is authorised to issue 
warrants for arresting, or to arrest persons xharged with committing 
offences within his jurisdiction, (s. 7.) 

For the purposes of this Act the open sea within the territorial 
waters of Her Majesty’s dominions is to include any part of the open 
sea within one marine league of the coast measured from low water 
mark. But the offences triable by virtue of this Act are limited to 
acts, neglects or defaults such as would, if committed within the 
body of a county in England, be punishable on indictment according 
to the law of England for the time being in force, (s. 7.) 

As regards persons who are within British jurisdiction, numerous 
enactments apply. One is s. 4 of the Penal Code, as to which it is 
only necessary to refer to s. 14, which defines the words “Servant of 
the Queen.” This provision is extended by the Grim. P. C. Act X 
of 1^2, s. 188, which declares that “when a European British subject 
commits an offence in the dominions of a Prince or State in India in 
alliance with Her Majesty, or when a Native Indian subject of Her 
Majesty commits an offence at any place beyond the limits of British 
India, he may be dealt with, in respect of such offence, as if it had been 
committed at any place within British India at which he may be 
found.” But where the offence was committed in a Native State 
which possesses a Political Agent, he must certify that the offence 
is one which ought to be tried in India. Any proceedings taken 
thereupon will be a bar to proceedings for the same offence in the 
Native State. 

The above provisions (s. 188 of the Crim. P. C.) relate to cases 
where the offender, having committed an offence out of British India, 
is afterwards found within British India. Where the offender remains 
in the country where his offence was committed he must be dealt with 
under s. 6 of the Foreign Jurisdiction Act (XXI of 1879), which 
authorises the Governor-General in Council to appoint in places out 
of British India Justices of the Peace, who shall have in proceedings 
against European British Subjects, or persons accused of having 
committed offences conjointly with such subjects, all the powers con- 
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ferred by the Code of Criminal Procedure on Magistrates of tM first 
class who are Justices of the Peace and European British Subjects. 
The Governor- General in Council is by the same Section authorised 
to direct to what Court having jurisdiction over European British 
Subjects such Justice of the Peace may commit for trial. By Statute 
28 & 29 Viet. c. 15 the Governor-General in Council was empowered to 
authorise any of the High Courts established under 24 & 25 Viet. c. 
104, to exercise any such Jurisdiction in respect of Christian subjects 
of Her Majesty resident within the dominions of such of the Princes 
and States of India in alliance with Her Majesty as the said Gover- 
nor-General in Council may from time to time determine. In 
pursuance of this power a Notification, No. 178J, was issued by the 
Governor-General in Council on the 23rd Sept. 1874, which allotted 
to the High Courts of Fort William, Madras, Bombay and the North 
Western Provinces the Original and Appellate Criminal Jurisdiction 
to be exercised over European British Subjects of Her Majesty, being 
Christians, resident in the several Native States therein mentioned. 
To Madras was given jurisdiction over such persons resident in Mysore, 
Travancore, Cochin, Pudukottai, Banganapalle and Tandur. By 
further notifications of the same date Nos. 180, 181J, it was directed 
that the agents to the Governor-General in Rajputana and Central 
India should not exercise the powers of a High Court within the 
districts previously specified in cases where the accused were European 
Christian British Subjects. ^ 

There seems to be some diflSculty as to the mode in which an 
offence committed by a European Christian British Subject residing 
in the above districts is to be dealt with, where the offence is one which 
under the Crim. P, C. (Act X of 1882, ss. 446—449) would be dis- 
posed of by committal to the Sessions Court, if the offender were 
resident in British India. By notification. No. 179J, (23rd September 
1874) the Govenor-General directed that all Justices of the Peace with- 
in the districts above specified should commit to the High Courts 
respectively having jurisdiction under Notification i78J,such European 
British Subjects as are required by Act X of 1872 (now Act X of 1882) 
to be committed to a High Court. But no such subject need be 
committed to a High Court unless he is accused of an offence punish- 
able with transportation or death. For minor offences, not within the 
competency of the Committing Magistrate to punish himself, the 
course under the Crim P. C. is to commit to the Sessions Court. For 
such cases no provision seems to be made by the existing notification. 
This difficulty was pointed out by the Madras High Court in a recent 
case (Ward v. the Queen, 5 Mad. p. 36), and it was suggested that 
** inasmuch as this Court has been duly constituted a Court of 
original jurisdiction to take cognisance of offences committed by 
European British Subjects, being Christians, it may be that in the 
absence of any special direction a commitment to this Court would 
be a good commitment.’’ 

The Judicial Commissioner of Mysore though vested with the 
powers of a High Court by a Notification of the Governor- General 
No. 236 I-J, dated 27th Aug. 1879, jurisdiction as such over 

European British Subjects. A conviction by him was set aside by the 
High Court under s. 81 of Act X of 1872 (now ss. 456 — 458 of Act X 
of 1882), where the offender, being such a subject, had been committed 
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by a 5 nstice of the Peace to the Sessions Judge of Nundidroog, whose 
jurisdiction over European British Subjects had, by an order of the 
C'hief Commissioner of Mysore, been transferred to the Judicial 
Commissioner (Wardv. the Queen, 5 Mad. 33.) Of course the power 
of the Courts of an independent State, such as Mysore, to deal with 
offenders against its own laws, within its own territory, whatever 
may be their nationality, can only be reviewed by our Courts by 
virtue of some existing treaty. 

A further and special provision is contained in the Slave Trade 
Act (39 & 40 Viet. c. 46, s. I) which makes the commission, or abet- 
ment, of offences under ss. 367 — 370 and 371 of the Indian Penal 
Code, punishable in the same way as if they had been committed in 
any place in British India within which the offender may be found, 
provided he was a subject of Her Majesty, or of any allied Indian 
Prince, even though the offence itself was committed on the high 
seas or in any part of Asia or Africa specified by order of Council. 
(Empress v. Dossaji, 3 Bom. 334). Special powers of issuing commis- 
sions to obtain evidence are given to the High Courts under s. 3. 

Another wide class of jurisdiction over offences committed out of 
India is the Admiralty jurisdiction possessed by the High Courts. 
It was originally conferred upon the Supreme Courts by their re- 
spective Charters, and by 33 Geo. Ill, c. 52, s. 156, and 33 Geo. Ill, 
c* * 55 » s. no, and was continued to the High Courts by 24 & 25 
Viet. c. 104, s. 9, and by ss. 32^33 of the Letters Patent of 1865. 
The effect of these Statutes is to confer upon those Courts the same 
jurisdiction as is possessed by the Admiralty Court of England in 
respect of all offences, committed in all places, and by all persons 
over whom that Court would have had jurisdiction. 

Admiralty jurisdiction is entirely confined to the water. No 
crime committed on land comes within its cognizance. It applies 
in the following instances : — 

I. To all subjects of the Queen who commit any offence upon the 
high seas, or in any port, creek or river, of a tidal character, which 
may be considered as merely an extension of the sea. Where an 
English sailor was charged with stealing tea out of a vessel which 
lay in the river at Wampu in China, twenty or thirty miles from 
sea, it was held that the Central Criminal Court in London, which 
exercises Admiratly functions, had jurisdiction over the offence, 
though no evidence was offered to show whether the tide flowed where 
the vessel lay; “ The place being one where great ships go.” (R. v, 
Allen, I Mood. C.C. 494 ; R. v. Bruce, 2 Leach, 1,098.) And so 
Wood, V.C., said in the case of the General Iron Screw Collier Co. 
V. Schumanns, (29 L.J. Ch. 879) “ There cannot be any doubt or 
question that directly low water mark is passed, a vessel is on the 
high seas.” (See too the Eclipse, 31 L.J. Adm. 201.) 

But Admiralty jurisdiction only exists where the ordinary Crimi- 
nal Courts have no jurisdiction. Therefore ; they, and not the Admi- 
ralty Court, have jurisdiction when the offence is committed in 
rivers, or arms, or creeks of the sea within the bodies of counties, 
though within the flux and reflux of the sea ; as, for instance, in the 
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Bristol Channel. (R. v, Cunningham^ 28 L.J.M.C. 66 5 S.C.^ Bell, 
CiC. 7^*) 

2. To all persons, whether subjects or foreigners, who commit 
any offence, on board a British ship, or a ship lawfully in British 
possession, as for instance, a prize of war, when such vessel is on 
the high seas, or in any tidal port, creek, or river. (R. 7;. Serva, 
2 C. & K. 53 ; I Phill. Int. L. 377.) 

In a recent case, (R. v. Anderson, L.R. i C.C. 161) an American 
citizen was indicted at the Central Criminal Court for a murder, 
committed by him on a British vessel in which he was serving, and 
which at the time was in the river Garonne, 90 miles from the sea, 
and of course in the heart of France. It was held that he was liable 
to the Admiralty jurisdiction at common law, independently of the 
provisions of the Merchant Shipping Act, s. 267. (Vide post, p. ii). 
The Court treated it as perfectly plain that the place where the ship 
lay was within Admiralty jurisdiction being in a navigable river, 
in a broad part of it below all bridges, and at a point where the tide 
ebbs and flows, and where great ships lie and hover.’* (p. 167, of 
the report). As to the nationality of the prisoner, that was imma- 
terial, since as long as he was on a British ship, he was on British 
territory, under the protection of, and bound to render obedience to 
British laws. (See Marshall ». Murgatroyd, L.R.6 Q.B. 31.) 

But where a foreigner is illegally, and against his own consent, in 
custody on board of a British ship, or is in custody, however legally, 
merely by virtue of superior force, as in the case of a prisoner of war, 
no acts done by him, merely for the purpose of effecting his escape, 
are criminal offences. This point was very much argued in the case 
uf R. V. Serva, (2 0 , & K, 53) where the prisoners were captured as 
slavers, and rose upon the crew of the British cruiser. The point 
was not decided, however, as the Court acquitted them on the ground 
that as the ship in which the killing took place was not shown by 
law to have been a British ship, the Court had no jurisdiction. Baron 
AldersorVs inclination seemed to be against the right of the prisoners 
to slay their captors. In one place he said : — 

“ Tf these persona hod been brought on board ‘ The Wasp,’ and liad there 
conspired to kill the English and had dono bo, would not that have been 
murder ?** (2 G. & K. 64) ; and in another place he observed — 

** Tf a prisoner of war killed the captain who carried him on board his ship, 
would he not be triable here P — and yet, he does not come on board volun- 
tarily.” (ibid. 69, and see arguments, pp. 76, 89, 93, 95). 

The que.stion, however, is now settled, as I have stated the law to be 
above, by the decision in R v, Sattlcr, D. 8r B. 539 ; S.C. 27 L. J. M. C. 
50. There, a criminal who had been arrested in Hamburgh, and was 
in irons on board an English steamer, shot the officer, who afterwards 
died of his wound. Lord Campbell, C.J., during the arguments of 
the case said — 

** If a prisoner of war who had not given his parol, killed a sentinel in trying 
to escape, it would not be murder.” 

In giving the judgment of the full Court, (fourteen Judges, among 
whom the heads of the three Courts were present) he said — 

2 
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* Hei;^ a crime ie committed by the prisoner on board an English ship on the 
high sefks, wbiob would have been murder if the killing had been by an English 
man in an English country ; and we are of opinion that under those ciroum- 
stances, whether the capture at Hamburgh, and the subsequent detention were 
lawful or unlawful, the prisoner was guilty of murder, and of an offence against 
the laws of England ; for he was in an English ship, part of the territory of 
En^aud, entitled to the protection of the English law, and ho owed obedience 
to that law ; and he committed the crime of murder — ^that is to say, be shot the 
officer, not with the view of obtaining his liberation, but from revenge and 
malice prepense.* (D. & B. 547«) 

In the case of Attorney-General for Hong Kong v, Kwok-A-Sing, 
the prisoner was one of a number of Chinese comies who, while on 
a voyage from China to Peru in a French emigrant ship, killed the 
captain and several of the crew and took the ship back to China. 
The Chief Justice of Hong Kong released the prisoner on habeas 
corpus on the ground, inier aliay that the ship was a slave ship, and 
that the coolies were justified in killing the captain and crew 
for the purpose of obtaining their liberty. This finding was re- 
versed on appeal by the Judicial Committee. Their Lordships said, 

“ There wns evidence from which it might be inferred that some of the coolies 
had, by fraud or by throats on the part of other Chinese, been induced to go to 
tbe barraeoon and embark on board the ship against their will. They appear, 
however, all to have professed to tbo Portuguese authorities at Macao that they 
were willing emigrants ; and there was, iu their Lordships* opinion, no sufficient 
evidence upon the dispositions that either the Portuguese authorities at Macao, 
or the French captain or crew, were any parties to compelling any of the coolies 
to leave China against their will.** 

The Committee were accordingly of opinion that the offences com- 
mitted by the prisoner, assuming the evidence to be true, where those 
of murder under the French municipal law, and jure gentium. 

(L.R. 5 P.C. i8o, 199}, 

The mere fact that the ship has a certificate of registry as a British 
ship is primd facie evidence that she is such. But the presumption 
may be rebutted, as, for instance, by showing that her owner was an 
alien. (R. v. Bjornson, 34 L.J.M.C. 180.) On the other hand, a 
ship may be shown by evidence to be a British ship, though she is 
not registered as such. (R. v. Sven Seberg, L.R. i C.C. 264.) 

3. All cases of piracy, by whomsoever and wherever committed, 
are within Admiralty jurisdiction, for pirates are common enemies, 
and may be tried whenever they are found : (i Phill. Int. L. 379), 

*Tiracy, is an assault upon vessels navigated on tbe high seas, committed 
animo fu7'andi, whether the robbery or depredation he effected or not, and 
whether or not it be accompanied by murder or personal violence.’* — Ibid, 

And so in the case of Kwok-A-Sing, the Judicial Committee cited 
with approval the language of Sir Charles Hedges j who says, 
“ Piracy is only a sea term for robbery; piracy being a robbery 
within the jurisdiction of the Admiralty,** (L.R, 5 P.C. 199.)* 

And where the ships were not seized upon the high seas, but were 
carried away and navigated by the very persons who originally 
seized them. Dr. Lushington laid it down, that the possession at 
eea was a piratical possession, and the carrying away the ships on 
the high seas were piratical acts. (Case of the Magellan Pirates, 
I Phill. Int. L, 391.) So also it is piracy, where persons who have 
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lawfully entered a ship as passengers^ crew, or otherwise, aft/f’wards 
feloniously carry and sail away with the ship itself, or take away any 
merchandise, or goods, tackle, apparel, or furniture out of it, thereby 
putting the Master of such ship and his company in fear. (Per Sir 
Leoline Jenkins^ i Phill. Int. L. 384.) 

Till lately the Mofussil Courts have had no similar jurisdiction. 
Now by the combined effect of 12 & 13 Viet. c. 96 and 23 & 24 Viet, 
c. 88, s. I, it is enacted : 

** That if any person in British India shall be cKar^red with the commission of 
any treason, piracy, felony, robbery, murder, conspiracy, or other offence, of 
what nature soover, committed upon the sea, or in any haven, river, creek, or 
place where the Admiral has power, authority, or jurisdiction, or if any person 
charged with the commission of any such offence upon the sea, or in any suck 
haven, river, creek, or place, shall be brought for trial to British India, then and 
in every such caso all Magistrak’s, Justices of the Peace, public prosecutors, 
juries, judges. Courts, public officers, and other persons in India shall have and 
exercise the same jurisdiction and anthoritics for inquiring of, trying, hearing, 
determining, and adjudging such offences, and they are hereby respectively 
authorised, empowered, and required, to institutoand carry on all such proceed- 
ings for the bringing of such person so charged as aforesaid to trial, and for and 
auxiliary to and consequent upon the trial of any such person for any such 
offence wherewith he may bo charged as aforesaid, as by tbo law of British 
India w'ould and ought to have been had and exercised, or institutod and carried 
on by them respectively if such offence had boon committed, and such person 
had been charged with having committed the same, upon any waters situate 
witliin the limits of British India, and writhin the limits of the local jarisdictiou 
of tlie Courts of Criminal Justice.” (And see Cr. P. 0., s. 180.) “ Provided 
ahvays, that if any person shall be convicted before any such Court of any 
such offence, such person so convicted shall be subject and liable to, and 
shall suffer nil such and the same pains, penalties and forfeitures as by any law 
or laws now in force i>ersons convicted of the same rospoctivoly would be suliject 
and liable to, in caso such offonco had- been committed, and wero inquired of, 
tried, heard, determined and adjudged in England, any l:iw% statute or usage to 
the contrary notwithstanding.” (12 & 13 Viet. c. ffC, ss. 1, 2.) 

An offence in order to be triable under these Statutes must be com- 
pleted upon the high seas. It is not sufficient that it should be 
contemplated or commenced there. A carrier by sea from Mangalore 
to Calicut took his cargo into Goa where he wrongfully sold it. The 
Court held that the mere deviation for the purpose of effecting this 
criminal act was not an offence upon the seas triable by the Manga- 
lore Sessions Court, and that the actual offence being committed in 
foreign territory was not triable by any Court in British India (Bapu 
tr. the Queen, 5 Mad. 23.) 

Further provisions of a similar character are contained in the 
Merchant Shipping Act, and the subsequent Amending Acts. 

By the Merchant Shipping Act, 17 & 18 Viet. c. 104, s. 267, 

All offences against property or person committed in or at any place asbore 
or afloat out of Her Majesty’s Dominions (see s. 2) by any Master, Seaman, or 
Apprentice, wbo attbe time when the offence is committed is, or within three 
months previously has been, employed in any British Ship, shall be deemed to 
be offences of the same nature respectively, and be liable to the same punish* 
ment respectively, and he enquired of, heard, tried, and determined, and 
adjudged in the same manner, and by tbe same Courts, and in the same places^ 
as if such offences had been committed within the jurisdiction of the Admiralty 
of England ; and the costs and expenses of the prosecution of any such offenoo 

2 tn 
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may be^^ireoted to be paid bb in tbe case of costs and expenses of proseontious 
for offences committed within the jurisdiction of the Admiralty of England.** 
(See as to such costs, 7 Geo. IV, c. 64, s. 27, and 7 & 8 Viot. c. 2, s. 1.) 

Complaints of offences coming under the above section may be 
enquired into on oath by any British Consular Officer, who may 
thereupon send the offender in custody “to the United Kingdom, 
or to any British possession in which there is a Court capable of 
taking cognirance of the offence, in any ship belonging to Her 
Majesty or to any of Her subjects, to be there proceeded with 
according to law.” The master of the ship “shall on his ship’s 
arrival in the United Kingdom, or in such British possession as 
aforesaid, give every offender so committed to his charge into the 
custody of some Police Officer or Constable, who shall take the 
offender before a Justice of the Peace or other Magistrate empowered 
by law to deal with the matter, and such Justice or Magistrate 
shall deal with the matter as in cases of offences committed on the 
high seas.” The expense of imprisoning the offender, and of convey- 
ing him and his witnesses to the place of trial shall be part of the 
costs of prosecution, or be paid as costs incurred on account of 
seafaring subjects of Her Majesty left in distress in foreign parts. 
( 5 . 2f68. See as to last clause, ss. 211-213.) See as to the admissibility 
of depositions where the witness is not producible, s. 270. 

In a recent case it was intimated by the Judges that this Act 
would apply to an American citizen, who was serving on a British 
ship, at the time the offence was committed. It was not, however, 
necessary to decide the point, as the jurisdiction at common law was 
made out. (R. Anderson, L.R. i C.C. 161.) 

This Statute only applies to Masters, Seamen and Apprentices on 
British ships. But it applies in the case of a ship which is in fact a 
British ship, though it is not registered under the Merchant Ship- 
ping Act. (R. V. Sven Seberg, L.R. i C.C. 264.) 

Stats 18 & 19 Viet. c. 91, s. 21, provides that 

“ If any person being a British subject, charged with having committed any 
crime or offence on board any British ship on the high seas, or in any foreign 
port or harbour, or if any person not being a British subject, charged with 
having committed py crime or offence on board any British ship on the high 
seas, is found within the jurisdiction of any Court of Justice in Her Majesty's 
dominions which would have had cognizance of such crime or offence, if corn- 
nutted within the limits of its ordinary jurisdiction, such Court shall have juris- 
diction to hear and try the case as if such crime or offence had been committed 
within such limits. Provided that nothing contained in this section shall be 
construed to alter or interfere with the Act 12 A 13 Viot. 0 . 96.** (See its 
provisions, p. 9.) 

This Statute is to be taken as part of the Merchant Shipping Act, 
*854 (17 & l8 Viet* c. 104) by s. 2 of which it is provided that “ Her 
Majesty’s Dominions” includes all territories (then) under the 
Government of the E. I. Company. 

First i—The first question upon this Act is as to the meaning of the 
words “ British Subjects.” These words have got two perfectly uistinct 
meanings. One is a person who owes allegiance to the British Crown, 
by birth or naturalization. (R. v. Manning, 2 C. & K. 900). The 
other is a person who by reason of his British origin is to a certain 
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degree exempt from the Criminal jurisdiction of the Mofussil/^ourts. 
(See Book Ii. Want of jurisdiction.) The former I conceive to be 
the meaning in the Statute quoted. It will be observed that the 
Act is an amendment of the Merchant Shipping Act, which applies 
generally to every part of the British dominions. It seems clear 
that the word British when qualifying subject must mean the same 
thing as it does when qualifying Ship, and in either case must be 
taken simply as opposed to foreign. Accordingly, upon the con- 
struction of another Criminal Statute, 9 Geo. IV, c. 31, s. 7, the 
words “ His Majesty’s subject,” and British subject,” were treated 
by the Court as synonymous terms, in dealing with a native of Malta. 
(R. V. Azzopardi, I. C. & K. 203-207. See, too, R. v. Manning, 
2 C- & K. 900). The restricted meaning of the term would become 
- important for the first time when the question arose, what Court in 
India was to try the prisoner ? For instance, suppose an English 
sailor and a Malabar coolie, returning from the West Indies, join in 
robbing a passenger on board a Brtish ship while it is in a foreign 
port, and are arrested when they reach India ; both would be 
amenable to the jurisdiction of the Indian Courts, as being in the 
general sense British Subjects. But the Englishman, as being a 
British Subject in the restricted sense, C4>uld, in general, only be tried 
before the High Court, whilb the coolie might be tried by any Court 
in the Mofussil within whose jurisdiction he was found, provided it 
was capable of taking cognizance of theP . 

A prisoner is ** found within the jurisdiction” under the meaning 
of this Statute, when he is actually present there, whether he came 
voluntarily, or was brought by force ; and even the fact of his having 
been illegally put on board the ship where he committed the crime, 
makes no difference in the criminality of the act, or in the jurisdiction 
of the Court to try it. (R. v, Lopez, 27 LJ.M.C 48 ; S.C. D. &: B. 525.) 

Stat. 30 & 31 Viet. c. 124 (the Merchant Shipping Act of 1867) is 
to be construed with, and as part of, the Merchant Shipping Act of 
1854. By s. II it is provided that 

** If any British subject commits any crime or offence on board any British 
Ship, or on board any foreign ship to which he does not belong, any Court of 
Justice in Her Majesty’s Dominions, which would haye had cognizance of such 
crime or offence if committed on board a British Ship within the limits of the 
ordinary jurisdiction of such Court, shall have jurisdiction to hear and deter- 
mine the case as if the said crime or offence had been committed as last afore- 
flaid.” 

Secondly ; — In general, the jurisdiction over offences committed 
out of India will depend upon the nationality of the offender. If he 
is a European British Subject, he can only be tried in the manner of, 
and by, the Courts which have jurisdiction over, persons of his class. 
(See Cr. P.C., Chap. VII). If he does not come under that term, 
he may be tried by any Court within whose limits he is found, 
which has jurisdiction over his offence. 

Where a person, charged under Act 12 & 13 Viet. c. 96, has, and 
claims, the privilege of being tried by the High Court, 

The Court exercising criminal jurisdiction shall certify the fact and claim 
to the Governor of such place, or chief local authority thereof, and such Gover- 
nor, or chief local authority, shall thereupon order and cause the said person 
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chargeS&bo be sent into custody to suob one of the Presidencies os sucb Governor 
shall think fit, for trial before the Supreme (High) Court of such Presidency, 
and the said Supreme Court, and all public officers and other persons in the 
Presidency, shall have the same jarisdiction and authorities, and proceed in the 
same manner in relation to the person charged with such offence, as if the same 
had been committed, or originally charged to have been committed, within the 
limits of the ordinary jurisdiction of such Supreme Court.*’ (23 & 24 Yiot. 
c. 88, s. 2.) 

Thirdly. — ^The law which is to be applied to extra-territorial 
offences will depend upon the Statute under which they are tried. 
In cases which come under s. 4 of the Penal Code, s. 8 of the Foreign 
Jurisdiction Act (XXI of 1879) s* ^S8 of the Crim. P. C. and s. i of 
the Slave Trade Act (39 & 40 Viet. c. 46) tlie law applicable to the 
case will be the Indian Penal Code. In cases coming within the 
Admiralty jurisdiction of the High Courts, the Courts were directed 
to act “ according to the laws and customs of the Admiralty of 
England” (33 Geo. Ill, c. 52, s. 156) ; that is according to English 
criminal law. The same rule is expressly laid down in the Merchant 
Shipping Act of 1854 (17 & 18 Viet. c. 104, s. 267). The two later 
Amending Acts arc less distinct upon the point. Stat. 18 & 19 Viet, 
c. 91, s. 21, says nothing as to the law which is to govern the case. 
But the concluding proviso incorporates Act 12 & 13 Viet. c. 96, which 
directs that the person convicted should be punished in the same 
manner as by any law now in force he would be liable, if the offence 
had been committed and tried in England. This apparently makes 
the English law be the rule for the substance of the offence as well 
as for its penalty. The last of the three Acts (30 & 31 Viet. c. 124, 
s. Ill makes no reference, expressly or by implication, to English law. 
But it was held l3y the Bombay High Court that inasmuch as the 
Act was to be read with the Merchant Shipping Act, 1854, and the 
Amending Act of 1855, (18 & 19 Viet. c. 91) and contained no recital 
or evidence of any intention to depart from the well-marked policy of 
the principal and Amending Acts, in prescribing the English law as tlie 
substantive law by which cases should be decided, it did not autho- 
rise a conviction under the Penal Code of a British Subject who had 
burnt a British ship on the high seas, upwards of fifty miles from the 
coast of India. The word “determine” was not, in the opinion of 
the Court, of itself any sufficient indication of such an intention, 
contrary as it would be to the Merchant Shipping Code, which the 
principal and Amending Acts form. (R. v, Elmstone, 7 Bom. H. 
C.Cr. Ca. 128.) 

The same principle has been applied to cases under the Statute 12 
^ 13 Viet. c. 96 as extended to India, which has been held to have the 
effect of incorporating the Indian Procedure with the English 
Criminal law. 

Accordingly; in a case in Bengal, a prisoner, a British Subject, was 
charged under i Viet. c. 85, s. 2, with feloniously wounding another 
person on a British ship on the high seas, with intent to disable. 
The jury found him guilty of unlawfully wounding, without the felo- 
nious intent, which was a verdict that they could lawfully bring in 
upon such an indictment, under the provisions of 14 & 15 Viet. c. 19, 
s. 5. It was held that the prisoner was punishable under English 
law, and that he was properly charged with an offence under English 
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law, and that upon such charge he could be convicted of any ^iffence 
of which he could under English law have been convicted on a charge 
so framed : but that the procedure was that of the place of trial, and 
therefore the prisoner could not object to the absence of a Grand 
Jury, which was abolished by Act XI 11 of 1865, (R. v. Thompson, 

I B.L.R.O.Gr. i.) 

There seems, however, to be a distinction in cases of homicide, 
according as the death happened on land or by sea. 

Where any person dies in India of a stroke, poisoning, or hurt 
inflicted within the Admiralty iurisdiction, every offence committed 
in respect of any such case, whether the same shall amount to the 
offence of murder or manslaugliter, or of being accessory before the 
fact to murder, or after the fact to murder or manslaughter, may be 
dealt with, enquired, tried, determined, and punished in India in the 
same manner in all respects as if such offence had been wholly com- 
mitted in India. But where the death has occurred upon the sea, 
or within Admiralty jurisdiction, then “such offence shall be held, 
for the purpose of this Act, to have been wholly committed upon the 
sea*’ (12 & 13 Viet. c. 96, s. 3). In the former case, apparently, the 
criminality would be tested by the Penal Code; in the latter, by the 
Criminal law of England. 

Fourthly. — It will be seen from the Statutes already quoted that 
there was a similar variance as to the punishment w'hich was to 
follow upon conviction. In some cases it was allotted according to 
the local law, in other cases according to the law of England. The 
difficulties arising in consequence led to the passing of the Colonial 
Court’s Act (37 & 38 Viet. c. 27) which provides by s. 3, that 

“ Wbon by virtue of any Act of Farliamont, now or hereafter to be passed, a 
person is tried in a Court of any colony (which includes India, s. 2,) for any 
critno or offence committed upon the high sens or elsewhere out of the terri- 
toiin.1 limits of such colony and of the local jurisdiction of such Court, or if 
coTiiniitted within such local jurisdiction made puuisbahle by such Act, such 
persou shall, upon conviction, bo liable to such punishment as might have been 
inflicted upon him if the crime or offence bud been inflicted witluu the limita 
of such colony and of the local jurisdiction of the Court, and to no other, any 
thing in any Act to the contrary notwithstanding : Provided always, that if the 
crime or offence is a crime or offence not punishable by the law of the colony in 
which the trial takes place, the person shall, on conviction, bo liable to such 
punishment, (other than capital punishment}, as shall seem to tbo Court most 
nearly to correspond to tho punishment to which such person would have been 
liable in case such crime or offence had been tried in England.” 

It will be seen that the Acts and Statutes just referred to govern 
two distinct cases; crimes committed on land, out of British 
territories; crimes committed on the seas, all over the world. 

But there is a third case which may arise ; vfsr., where a crime is 
committed inland within the British territories, but in a place where 
no Court has jurisdiction. In one case, some Burmese, native sub« 
jects of the Crown, were indicted before the Supreme Court of 
Calcutta for a murder committed on some uninhabited islands in the 
Bay of Bengal. The Supreme Court had no jurisdiction over the 
prisoners as Burmese, nor over the place where the crime was com- 
mitted, which was beyond the limits of the Charter. The indictment 
was framed under 9 Geo. IV. c. 74, s. 56, which provides that, where 
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a pennon has been wounded within the limits of the Charter^ and has 
died without those limits^ or vice versA, 

Every offence committod in respect of such case, may be dealt with by any 
of Her Majesty's Coarts of Jastice within the British territories nuder tho 
Government of the East India Company, in the same manner in all respects as 
if such offence had been wholly committed within the jurisdiction of the Court, 
within the juiisdiction of which such offender shall bo apprehended or be in 
custody.” 

After conviction, it was held by the Privy Council that the prisoners 
must be released, since the Supreme Court had no jurisdiction either 
over the place where, or over the persons by whom, the crime was 
perpetrated. The object of the Statute was held to be 

** Only to apply the law which had been lately enacted in England, as to an 
offence partly committed in one part and partly completed in another, to the 
East Indies, and not to make a new enactment rendering persons liable for a 
complete offence, who would not have been liable before.” (Nga Uooug v. Tho 
Queen, 7 M. I. A. 72, 103.) 

A fortiori : — There is no jurisdiction, where the blow is inflicted 
by one foreigner upon another foreigner, on board a foreign vessel, 
on the high seas, though the death occurs, and the prisoner is in 
custody within the jurisdiction. (R. v, Lewis, 26 L.J.M.C. 104; S.C. 
D. & B. 182.) 

And I do not conceive that 12 & 13 Viet. c. g6 {af7te pp. 11,12,13,) 
makes any difference. As I understand that Statute, it confers upon 
inland Courts, in the Colonies and India, the jurisdiction possessed 
by the Admiralty Court. But it does not confer upon them a juris- 
diction neither possessed by the Admiralty nor by any other Court in 
England. (See R. v Bjornson, 34 L.J.M.C. 180.) 

For an elaborate discussion as to the powers of the Indian Legis- 
lature to give jurisdiction to its Courts over offences committed out 
of India, see (R. v. Elmstone, 7 Boin. H.C.Cr.Ca. 100 Sc no.) 

6. Nothing in this Act is intended to repeal, 

Certain lawenot ^^ry, suspeud, 01’ affect any of the pro- 
to be affected by visions of the Statute 3 and 4 William 
this Act. Chapter 85, or of any Act of 

Parliament passed after that Statute in any wise 
affecting the East India Company, or the said Ter- 
ritories, or the Inhabitants thereof, or any of the 
provisions of any Act for punishing mutiny and 
desertion of OflScers and Soldiers in the service of 
Her Majesty or of the Bast India Company, or of 
any Act for the Government of the Indian Navy, or 
of any special or local law. ' 

Commentary. 

For list of special and Local Laws, see Addenda. 
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The words "special’* and "local law” are defined by ss. 41, A2 of 
Chap. II. 

Although an offence is expressly made punishable by a special or 
local law, it will be also punishable under the Penal Code, if the f^ts 
come within the definitions of the Code. Accordingljs the High 
Court of Madras held that a prisoner might be punished under s. 465, 
for making a false declaration under s. 5 of Act X of 1841, (Sliip 
Register) though a specified penalty is provided by s. 23 of that Act, 
fRulings of 1865 on s. 5.) The Court of Session has jurisdiction to 
hear appeals on sentences passed by a Magistrate under such special 
and local laws. (Rulings of Mad. H. C. 1865 on s. 409 of Cr. P. C. 
Act XXV of 1861 ; and conversely, it is no reason for quashing a 
conviction under a special law, for instance under s. 29 of Act V of 
1861, (General Police) that the facts would constitute an offence 
punishable under the Penal Code. (Kasinuiddin, re, 4 Wym. Cr. 
17 ; S. C. 8 Suth. Cr. 55.) But of course a person cannot be punished 
under both the Penal Code and a special law for the same offence. 
R. V. Hussun Ali, 5 N. W. P. 49.) 


CHAPTER II. 

GENERAL EXPLANATIONS. 

6 . Throughout this Code every definition of an 
offence, evei’y penal provision and 
c^de t'(f bo eveiy illustration of every such defini- 

Btood subject to ^jon 01' penal provision, shall be under- 
stood subject to the exceptions con- 
tained in the Chapter entitled “ General Exceptions,” 
though those exceptions are not repeated in such 
definition, penal provision, or illustration. 

Illustrations, 

(a) The sections in this Code, which contain definitions of offences 
do not express that a child under seven years of age cannot commit 
such offences; but the definitions arc to be understood subject to 
the general exception which provides that nothing shall be an 
offence which is done by a child under seven years of age. 

(^j) A, a Police Officer without warrant, apprehends Z, who has 
committed murder. Here A is not guilty of the offence of wrong- 
ful confinement ; for he was bound by law to apprehend Z, and 
therefore the case falls within the general exception which provides 
that " nothing is an offence which is done by a person who is bound 
by law to do it.’* 

Expression once 7* EvGiy GXpPGSSlOIl whicll IS GX- 
expiained is used plained in any part of this Code, is 

throughottfe the used in every part of this Code m con- 
formity with the explanation. 

3 
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The pronoun “he” and its derivatives are 
„ , used of any person, whether male or 

Gender. i: i ^ 

female. 

9 . Unless the contrary appears from the context, 

NnmUer words importing the singular number 

nm er. include the plural number, and words 

importing the plural number include the singular 
number. 

10 . The word “ man” denotes a male human 

V Man.” being of any age : the word “ woman” 

“ Woman.” denotes a female human being of any 


“ Queen." 


11 . The word “ person” includes any Company 

“Person” Association or body of persons, 

erson. whether incorporated or not. 

12. The word “ public” includes any class of 

“Public.” the public or any community. 

13 . The word “ Queen” denotes the sovereign 

„ „ for the time being of the United King- 

Queen. Great Britain and Ireland. 

14 . The words “ servant of the Queen” denote 

all officers or servants continued, 
“ Se^nt of the appointed, or employed in India by or 
under the authority of the said Sta- 
tute 21 and 22 Victoria, Chapter 106, entitled “ An 
Act for the better Government of India,” or by or 
under the authority of the Government of India or 
any Government. 

See as to “ Government/^ post s. 17. 

15 . The words “ British India” denote the Terri- 

^ tories which are or may become vested 

ntis n . Majesty by the said Statute 21 

and 22 Victoria, Chapter 106, entitled “ An Act for 
the better Government of India,” except the Settle- 



Secs. 8-19 ] DEFINITION OF TERMS USED. 


19 


merit of Prince of Wales* Island, Singapore, ^and 
Malacca. 


16. The words “ Government of India” denote 
the Governor-General of India in 
Council, or, during the absence of the 
Governor-General of India from his 
Council, the President in Council, or the Governor- 
General of India alone as regards the powers which 
may be lawfully exercised by them or him respec- 
tively. 


17. The word “ Government” denotes the person 

„ „ ^ „ or persons authorized by law to 

Governmont.” j. • 

administer Executive Government in 
any part of British India. 

18. The word “ Presidency” denotes the Terri- 

, , „ tories subiect to the Government of 

“ Presidency.** n ** 

a Presidency. 

19. The word “ Judge” denotes not only every 

, „ person who is officially designated as 

" a Judge, but also every person who is 

empowered by law to give, in any legal proceeding, 
civil or criminal, a definitive judgment, or a judg- 
ment which, if not appealed against, would be defi- 
nitive, or a judgment which, if confirmed by some 
other authority, would be definitive, or who is one 
of a body of persons, which body of persons is 
empowered by law to give such a judgment. 


Illustrations. 

(a) A Collector exercising jurisdiction in a suit under Act X of 
1859, is a Judge. 

{b) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or imprisonment, with or 
without appeal, is a Judge. 

(c) A Member of a Punchayet which has power, under Regulation 
VII of i8i6 of the Madras Code, to try and determine suits, is a 
Judge. 

{d) A Magistrate exercising jurisdiction in respect of a charj^e on 
which he has power only to commit for trial to another Court, is not 
a Judge. 
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[Chap. II, 


Commentary. 

Judges and public Servants not rcmoveable from office without 
the sanction of Government, can only be prosecuted for offences 
under the Penal Code, committed by them in their official capacity, 
by permission of the Government, or of some officer, or superior 
authority empowered to grant such permission. (Cr., P. C., s. 197.) 

Regulation VII of 1816, it may be as well to mention, is repealed 
by Act 111 of 1873, (Civil Courts). 

20. Tho words “ Court of Justice” denote a 

tl udge who is empowered by law to act 

Court of Jus- judicially alone, or a body of Judges 
which is empowered by law to act 
judicially as a body, when such Judge or body of 
Judges is acting judicially. 

Illiisiration, 

A Punchayct acting under Regulation VII of 1816 of the Madras 
Code, having power to try and determine suits, is a Court of Justice. 

21. The words “ public servant” denote a person 
..o w .. failing under any of the descriptions 

hereinafter lollowing, namely : — 

First. — Every Covenanted Sci’vant of the Queen ; 

Second. — Every Commissioned Officer in the Mili- 
tary or Naval Forces of the Queen while serving 
under the Government of India, or any Government ; 

Third. — Every Judge; 

Fourth. — Every Officer of a Court of Justice whose 
duty it is, as such Officer, to investigate or I’eport on 
any matter of law or fact, or to make, authenticate, 
or keep any document, or to take charge or dispose 
of any property, or to execute any judicial process, 
or to administer any oath, or to interpret, or to pre- 
serve order in the Court, and every person specially 
authorized by a Court of Justice to perform any of 
such duties ; 

Fifth. — Every Juryman, Assessor, or member of 
a Punchayet assisting a Court of Justice or public 
servant ; 
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Sixth . — Every Arbitrator or other person to whom 
any cause or matter has been referred for decision 
or report by any Court of Justice, or by any other 
competent public authority ; 

Seventh . — Every person who holds any office by 
virtue of which he is empowered to place or keep 
any person in confinement ; 

Eighth . — Every Officer of Government whose duty 
it is, as such Officer, to prevent offences, to give in- 
formation of offences, to bring offenders to Justice, or 
to protect the public health, safety, or convenience ; 

Commentary. 

A person appointed by the Government Solicitor, under the autho- 
rity of the Governor-General in Council, to prosecute in the Calcutta 
Police Courts, is a public servant within this section. (Empress v, 
Butto Kristo, 3 Cal. 497.) 

A Coroner is a public servant : Act IV Df 1871, s. 5. 

Ninth . — Every Officer wl|Dse duty it is, as such 
Officer, to take, receive, keep, or expend any property 
on behalf of Government, or to make any survey, 
assessment, or contract on behalf of Government, or 
to execute any revenue process, or to investigate, or 
to report on any matter affecting the pecuniary in- 
terests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary inter- 
ests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests 
of Government, and every Officer in the service or 
pay of Government, or remunerated by fees or com- 
mission for the performance of any public duty ; 

Commentary. 

For instance, a supernumerary peon of the Collector’s Court, who 
received no fixed pay, but was remunerated by fees when employed 
to serve any process. (R. v. Ram Krishna, 7 B.L.R. 446; S.C. 16 
Suth. Cr. 27.) 

The word officer in this clause means a person who represents 
Government, either directly, or as an auxiliary to such direct repre- 
sentative. A perspn who receives property or revenue on his own 
account, as for instance, the lessee of a village, is not an officer of 
Government, although he is bound to keep accounts, and to give 
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over' a share to Government. (R. w. Ramajirav, 12 Bom. H.C. 4). 
Nor is a clerk in a Bank, which carries on the treasury business, a 
public servant, as any money which he receives is received on behalf 
of the Bank, (Modun Mohun, in re 4 Cal. 376.) 

Tenth . — Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any pro- 
perty, to make any survey or assessment, or to levy 
any rate or tax for any secular common purpose of 
auy village, town, or district, or to make, authenti- 
cate, or keep any document for the ascertaining of 
the rights of the people of any village, toum, or 
district. 

Illustration » 

A Municipal Commissioner is a public servant. 

Commentary. 

So is an Engineer who receives, and pays to others, Municipal 
monies, although he has not the power of sanctioning such expen- 
diture. (R. V, Nantamram, 6 Bom. H. C., C.C. 64.) 

Explanation 1. — Persons falling under any of tho 
above descriptions are public servants, whether 
appointed by the Government or not. 

Explanation 2. — Wherever the woi’ds “public 
servant” occur, they shall be understood of every 
person who is in actual possession of the situation 
of a public servant, whatever legal defect there may 
be in his right to hold that situation. 

22. The words “ moveable property” are in- 
tended to include corporeal property 
perty^”^**'’^***’**" every description, except land and 
things attached to the earth, or per- 
manently fastened to any thing which is attached to 
the earth. 


23* “ Wrongful gain” is gain by unlawful means 

v^ron fai in ” property to which the person gaiu- 
rong a gam. legally entitled. 

“ Wrongful loss” is the loss by unlawful means of 
property to which the person losing it 
is legally entitled. 


‘ Wrongful loss.” 
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includes wrongful 
retention of pro- 
perty, 

I* Wrongful loss** 
includes the being 
wrongfully kept 
out of property. 


24 . 


“ DisboneBtly.** 


A person is said to gain wrongfully when such 
'‘Wrongful gain” persou retains wx’ongfully, as well as 
Avhen such person acquires wrongfully.. 
A person is said to lose wrongfully 
when such person is wrongfully kept 
out of any property, as well as when 
such person is wrongfully deprived of 
property. 

Whoever does any thing with the intention 
of causing wrongful gain to one per- 
son, or wrongful loss to another per- 
son, is said to do that thing “ dishonestly.” 

25 . A person is said to do a thing fraudulently, 

„ „ , , , if he does that thing with intent to 

“ Frandnlently.” iv. . 

defraud, but not otherwise. 

26 . A person is said to have ''reason to believe” 
» Reason to be- » thing, if he has sufficient cause to 

’ believe that thing, but not otherwise. 

27 . When property is in the possession of a per- 

sons’s wife, clerk, or servant, on ac- 
Proppi'ty in poB. couut of that pcrson, it is in that per- 
clerk, or servant. SOU s posscssiou Within the meaning 
of this Code. 

Explanation , — A person employed temporarily, or 
on a particular occasion, in the capacity of a clerk 
or servant, is a clerk or servant within the meaning 
of this section. 

28 . 


Counterfeit.** 


A person is said to “ counterfeit,” who causes 
one thing to resemble another thing, 
intending by means of that resemblance 
to practise deception, or knowing it to be likely that 
deception will thereby be practised. 

Explanation . — It is not essential to counterfeiting 
that the imitation should be exact. 

29 . The word “ document” denotes any matter 
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JOINT ACTS. 


[Chap. II, 


..T^ ^ expressed or desci’ibed upon any sub- 

stance by means of letters, figures, or 
marks, or by more than one of those means, intended 
to be used, or which may be used, as evidence of 
that matter. 

See note to s. 464. 

Useplanatian 1. — It is immaterial by what means, 
or upon what substance, the letters, figures, or marks 
are formed, or whether the evidence is intended for, 
or may be used in, a Court of Justice, or not. 

llUist rations, 

A writing expressing the terms of a contract, which may be used 
as evidence of the contract, is a document, 

A Check upon a Banker is a document. 

A Power of Attorney is a document. 

A Map or Plan which is intended to be used, or which may be 
used as evidence, is a document. 

A writing containing directltms or instructions is a document. 

Explanation 2. — ‘Whatever is expressed by means 
of letters, figures, or marks as explained by mercan- 
tile or other usage, shall be deemed to be expressed 
by such letters, figures, or marks within the mean- 
ing of this section, although the same may not be 
actually expressed. 

Illustration, 


A writes his name on the back of a Bill of Exchange payable to hi.s 
order. The meaning of the endorsement, as explained by mercantile 
usage, is that the Bill is to be paid to the holder. 'I'he endorsement 
is a document, and must be construed in the same manner as if the 
words pay to the holder,’^ or words to that effect, had been written 
over the signature. 


30 . The words “ valuable security” denote a 


** Valuable se- 
curity.” 


document which is, or purports to be, 
a document whereby any legal right 
is created, extended, transferred, 


restricted, extinguished, or released, or whereby any 
jjerson acknowledges that he lies under legal liabi- 
lity, or has not a certain legal right. 
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Illustration, • 

A writes his name on the back of a Bill of Rxchanp^e. As the 
effect of tliih* endorsement is to transfer the rij^ht to the Bill to any 
person wlio may become the lawful holder of it, the endorsement is 
a ‘‘ valuable security.” 


Commentary. 

A settlement of account in writing, though unsigneti, and contain- 
ing no promise to pay, has been held to be a “ valuable i‘v” as 

being evidence of an obligation. {Ex parte Kapalavaxa. i M<id. 
n.c. 247.) 


31. The words “ a Will” denote 
any tcvstainentary docutneut. 

32. In uvoiy |)!irt of this Code, except where a 
,,, , , . contrai’v intention appears from the 

to iiots iniiudu ii- cotitext, words which refer to acts 
logiii oimssiona. (Jone extend also to illegal oiiiissions, 

33- The word “ act” denotes as well a series of 
acts as a single act : the word “ omis- 
sion” denotes us well a series of omis- 
sions as a single omission. 

34 When a criminal act is done by several per- 
sons, in fui'therance of the common 
peS.mVu.br™i intention of all, (Act XXVII of 1870, 
iniiko maimor^w S’ 0 of sucli pcrsonli is liable for 
‘lollr* same manner as if the 

‘‘ “ act were done by him alone. 


A Will 


•‘Act.” 

“ Omissions.” 


Commentary. 

See note to s. 1 17 posty abetment. 

But he is not liable for the act of each person unless it was done 
in the furtherance of the common design of all. As Sir B. Pcacocky 
C.J. said (in R v, Gora C^hand Gope, i Wym. Cr. 43 ; S.C. B.L.R., 
Sup. VoL 443 ; S.C. 5 Suth. Cr. 45.) 

” If tho object and design of those who seized Amoordee was merely to taka 
him to the Tannah on u charge of theft, and it was no part of the common 
design to beat him, they would not all be liable for the consequence of the beat- 
ing, merely because they were pre.sent. It is laid down that when several per- 
sons are in company together, engaged in one common purpose, lawful or unlaw- 
ful, and one of them, without the knowledge or consent of the others, commits 
any offence, the others will not beiuvolve«l in the guilt, unless tho act done w.is 
in some manner in furtherance of the comuiou intention.” 

” It is also said that, although a man is present when a felony is committed, 
if he tal<c no part in it, and do not act in concert with those who committed 
it, ho will not bo a telon, merely because he did not attempt to proA it, or to 
apprehend tho felon.” 
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“ Brt if several persons go oufc togetilier for the purpose of apprehending a 
man and taking him to the Tannah on a charge of tboft, and some of the party 
in the presence of the others beat and ill-treat the man in a cruel and violent 
manner, and the others stand by and look on, without endeavouring to dissuade 
them from their cruel and violent conduct, it appears to me that those who 
liave to deal with the facts might very properly infer that they were all assent- 
ing parties, and acting in concert, and that the beating was in furtherance of a 
common design.** 

“ I do not know what the evidence was. All I wish to point out is, that all 
who are present do not necessarily assist by their presence every act that is 
d(»ne in their presence, iiurare consequently liable to be punished as principals.** 
(See also Gauesh r. Ram Kaia. o B L.R., P.C. 44 ; S.C. 12 Suth.P.C.38; 
R. V. Sabed Ali, 11 B.L R. 347 ; S.C. 20 Sutb. Or. 5.) 

The law upon this subject is very neatly laid down by an American 
jurist (Bishop, § 43Q) who says: — 

The true view is doubtless as follows : Every man is responsible criminally 
for what of wrong flows directly from bis corrupt intentions ; but no man, 
intending wrong, is responsible for an independent act of wrong committed by 
another. If one person sots in motion the physical jtow'o.r of another person, 
the former is criminally guilty for its resnlts. Jf ho contemplated the result, 
he is answerable, tbougli it is produced in a manner ho did not. con tom pin to. 
If he did not eontemphito the result in kind, yet if it was the ordimiry effect of 
the cause, he is responsible If bo awoke into action an indiscrimiinito power 
he is responsible. If he gave directions vaguely and incautiously, and the 
person receiving thorn acted according to what might bo presumed to liavo been 
bis understanding of them, he is responsible. lUit, if the wrong done was a 
fresh and independent Avrongspiinging wholly from the mind of the door, tlio 
otbor is not ciiuiiiial therein, merely, because, when it was done, be. was 
intending to be a partaker with the doer in a different wrong. These propositions 
may not always be applied leadily to cases arising, yet they seem to furnish the 
true rules.** 

When a man Is constructively guilty of murder under this section, the Judges 
in Etnpress v. Jhuhhon ( 8 Cal. 739) doubted whether lie could bo said to have, 
committed murder within the meaning of section 149, so as to render other 
persons, by a double construction, guilty of murder* 

35 . Whenevei’ an act, whicli is ci’iminal only by 
reason of its being done with a crimi- 
nal knowledge or intention, is done 
by several persons, each of such per- 
sons who joins in the act with such 
knowledge or intention, is liable for 
the act in the same manner as if the act were done 
bv liim alone with that knowledge or intention. 

36 Wherever the causing a certain effect, or an 
attempt to cause that effect, by an 
pa!uy “'na ^'ct 01’ by ail omission, is an offence, 
,.arHy i.y omis- j-q uTidei’stood that the causing 

•'Kill. “ 

of that effect partly by an act and 
])artly by an omission is the same offence.. 

/llustraiiof?. 

A intentionally causes Z's death, partly by illegally oinittincr to 
oive Z food, and pailly by bcalintif Z. A has conimiltecl murder. 


When Bueb an 
act its criminal by 
reason of its being 
done with a crimi- 
nal knowledge or 
intention. 
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37. When an offence is committed by means of 
several acts, whoever intentionally co- 
do?iiTOT™of°“ev*Z operates in the commission of that 
rai acts ponatitat- offence bv doinff anv one of tho.se 

mg an offence. , ..i 

acts, either singly or jointly with any 
other person, commits that offence. 

Illustrations. 


(a) A and H agree to murder Z by severally, and at different 
limes, giving- him small doses of poison. A and B administer the 
poison according to the agreement, with intent to murder Z. Z 
dies from the effects of the several doses of poison so administered 
to him. Here A and B intentionally co-operate in the commission 
of murder, «and as each of them does an act by which the death is 
caused, they are both guilty of the offence though their acts are 
separate. 

(d) A and Bare joint Jailors, and as such have charge of Z, a 
prisoner, alternately for six hours at a time. A and B intending to 
cause Z’s de^th, knowingly co-operate in causing that effect by 
illegally omitting, each during the time of his attendance, to furnish 
Z with food supplied to them for that p irposc. Z dies of hunger. 
Both A and B are guilty of the murder of Z. 

(c) A, a Jailor, has the charge of Z, a prisoner. A, intending to 
cause Z\s death, illegally omits to supply Z with food, in consequence 
of which Z is much reduced in strength, but the starvation is not 
sufficient to cause his death. A is dismissed from his office, and B 
succeeds him. B, without collusion or co-operation with A, illegally 
omits to supply Z with food, knowing that he is likely thereby to 
cause Z’s death. Z dies of hunger. B is guilty of murder; but as 
A did not co-operate with F3, A is guilty only of an attempt to com- 

38- Where several persons are 
engaged or concerned in the commis- 
sion of a criminal act, they may be 
guilty of different offences by means 
of that act. 


mit muraer. 


Several persona 
engaged in the 
commission of a 
criminal acfc may 
be guilty of differ- 
ent offences. 


Illustration, 

A attacks Z under such circumstances of grave provocation, that 
his killing of Z would be only culpable homicide not amounting to 
murder. B, having ill-will towards Z, and intending to kill him, and 
not having been subject to the provocation, assists A in killing Z. 
Here, though A and B are both engaged in causing Z’s death, B is 
guilty of murder, and A is guilty only of culpable homicide. 

See note to s. 117 . post^ abetment, 

39- A person is said to cause an effect “ volun- 
** Voluntarily.*’ tavily, whcu he causes it by means 
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A\ hereby heiutemled to cause it, or by means, which, 
at the time of employing those means, he knew, or 
had reason to believe, to bo likely to cause it. 

Jllust ration. 


A sets fire, by mpbt. to an inhabited house in a lar^e town, for the 
purpose of facilitating a robbery, and thus causes the death of a 
person Here, A tnav not have intended to cause deatli, and may 
even be sorry that death has been caused by his act; yet if he knew 
that he was likely to cause death, he has caused deatli voluntarily. 

40 - Exce{)t ill the chapter and sections mon- 
„ tioued in clauses two and three of this 

section, the word ‘ offence’ denotes a 
thing made punishable by this Code. 


In Chapter IV and in the following sections, 
namely, Sections 6 1, l>5, 60,, 71 (Act VllI of 1882) 
109, ilO, 112, 114, 115, 116, 117, 187, 194, 195, 
203, 211, 213, 214, 221, 222, 223, 224, 225, 327, 
328, 329, 330, 331, 347, 348, 388, 389 and 445, the 
word ‘ offence’ denotes a thing punishable under this 
Code, or under any special or local law as hereinafter 
defined ; 


And in Sections 141, 176, 177,201,202, 212, 216 
and 441, the word ‘ offence’ has the same meaning 
when the thing punishable under the special or local 
law is punishable under such law with imprisonment 
for a terra of six months or upwards, whether with 
or without fine. (Act XXVII of 1870, s. 2.) 

Commentary. 

The word ‘‘offence” does not extend to acts punishable by Eng- 
lish law. See post, note to s, 224 ; and as to abetment of such 
offences, see note to s. 109. 


“ Special Law.” 


41 - A “ special law” is a law appli- 
cable to a particular subject. 


42 - A “ local law” is a law applicable only to a 
" Local Law.” particular part of British India. 


43 - The word “ illegal” is applicable to every 
•• Illegal.” thing which is an offence, or which is 
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•‘Lesaiiy bound prohibited by law, or which furnishes 
<■0 do-” ground for a civil action : and a person 

is said to be “ legally bound to do” whatever it is 
illegal in him to omit. 


u. 

“ Injury. 

45 . 


bifc.” 


46 . 


“ Death.” 


47 . 


The word “ injury” denotes any harm what- 
ever illegally caused to any person, in 
body, mind, reputation, or property. 

The word “ life” denotes the life of a human 
being, unless the contrary appears 
from tlie context. 

The word “ death” denotes the death of a 
human being, unless the conti'ary 
appear from the context. 

The word “ animal” denotes any living 


Auimai.” ' creature, other than a human being. 

48 . 


“ Vessel.’ 

49 . 

‘ Year.” 


The word “vessel” denotes any thing made 
for the couveyance by water of human 
beings, or of property. 

Wherever the Avord “ year” or the word 
“ rnotith” is used, it is to be undor- 
‘ Mouth.” stood that the year or the mouth is to 
be reckoned according to the British Calendar. 

50 . The word “ section” denotes one of those 

portions of a chapter of this Code 
“Section.” which .are distinguished by prefixed 
numeral figures. 

51 . The word “ oath” includes a solemn affirm- 
ation substituted by law for an oath, 
and any declaration I'equired or autho- 
rized by law to be made before a public servant, or 
to be used for the purpose of proof, whether in a 
Court of Justice or not. 

See Indian Oaths Act X of 1S73, 

52 . Nothing is said to be done or believed in 
good faith, which is done or believed 
without duo care and attention. 


‘ Oath.” 


Good faith.' 
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CHAPTER III. 
OP.PUNISHMENTS. 

53. The punishments to which ofPenders are 

■■ Punishment.” prOvisionS of this 

Code are — 

First. — Death. 

Secondly. — Transportation. 

Thirdly. — Penal servitude. 

Fourthly. — Imprisonment, which is of two descrip- 
tions, namely : — 

( 1 ) Rigorous, that is, with hai’d labour. 

( 2 ) Simple. 

Fifthly. — Forfeiture of property. 

Sixthly. — Fine. 

Commentary. 

Whipping is now added as a punishment in certain cases under 
Act VI of 1864. 

Where more than one person is fined, the sentence must impose .1 
specific fine on each prisoner: (5 M.U.C. App. V ; S.C. Weir, 8 
1st edition : P 13 2nd edition.) 

54. In every case in which sentence of death 

shall liave been passed, the Govern- 

sem^ncTof death^ India, OP the Government of 

the place Avitbin which the offender 
shall have been sentenced may, without the consent 
of the offender, commute the punishment for any 
other punishment provided by this Code. 

55. In every case in which sentence of trans- 

_ .... portation for life shall have been pass- 

sentence of trana- ed, the Government or India, or the 
portation for life. Qovemment of the place within which 

the offender shall have been sentenced may, without 
the consent of the offender, commute the punishment 
for imprisonment of either description for a term 
not exceeding fourteen j^ears. 
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Commentary. 

‘‘ When any portion liashoen sentenced to punishment I’oi* an offence, the 
Governor-General in Councilor the Local Government (ante^ s. 17.) may, at 
any time, without condition.*!, or upon any conditions which the person 
sentcncod accepts, suspend the execution of his sentence, or remit the whole or 
any part of the punishment to which he has been sentenced." Or l*.C , s 401. 
(Act X of 18/2 8. 822 as amended by Act XI of 1874 s. 31. Cl. 1.) Or may, 
“ without the consent of the person sentenced, commute any one of the 
followiiuj sentences for any other mentioned after it, death, transportation, 

f )enal servitude, i-igorous impiisoiimcnt. for a term not exceedinpf that to which 
le might have been sentenced, .simple imprisonment fora like term, line.*’ 
((Jr.P C. H. 402 : cf Act X of 1S72 s. o22, para u and Act XVIIl of ISdo Paiuons 
i’. Reprieves.) 

56- Wlionever any person l)ein(r an European or 
, Anioricau is convicted of an offence 

Luropeans and • i i i i i -i • ^ 

Americans to ho ]nini.sliablo lUKiei* t liis Coclo With traiis- 
portatioD, tlio Coui’t sluill seiiteiict’ 

of transportation. offeUtloi* tO pGlial Sorvitudo, ill- 

stead of transportation, according to tlio provisions 
of Act XXIV of 185:) : 


(The penal Servitude Act.) 

Provided that where an European or American 
offender would, but for such act, be liable to bo 
sentenced or ordered to bo transported for a term 
exceeding ten years, but not for life, be shall bo 
liable to bo sentenced or ordered to be kept in penal 
servitude for such term exceeding six years as to tho 
Court seems fit, but not for life. (Act XXVJE of 
1870, s. 3.) 


57 . In calculating fractions of terms of punish- 
FiaetioiiH of transportation for life siiall bo 

teimsof pnnisii- rcckoiicd jis efiuivalent to transport- 

ment. i • c a i 

ation for twx'uty years. 


58 . 1 n every case in which a sentence of trans- 

Offemiprs son- poftatioii is passcd, the offender, until 
ieucoii to trims- ho Is trauspoi'ted, shall be dealt with 

portal ion how to . .i • t 

1 .C dealt witii un- 111 tue saiuc luatiiicr as it sentenced to 
til transportation. j.jgoi>ous imprisonment, and shall bo 

lield to have been iindorgoing bis sentence of trans- 
portation during tho term of his iiupvisonnienf . 
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Commentary. 

rhc place, or places, of transportation are to be appointed by the 
(fOvernor-General, and directions for the removal of each convict are 
to be given by the Local Government, unless in the case of a person 
already undergoing a previous sentence of transportation, Act IX of 
1SS2 (Prisoners Act Amendment.) Theplaceot transportation is not 
to be specified by the Court passing the sentence. (C’r. P. C., s. 3O8 
ot .Act X of 1872, s. 3i().) 

59 111 every case in wliicli an offender is pun- 

ishable with imprison men t for a term 
oF seven years or upwards, it shall bo 
competent to the Court which sen- 
tences such offender, instead of award- 
ing sentence of imprisonment, to sentence the 
offender to transportation for a term not less than 
seven years, and not exeeediiig the term for which, 
by this Cotie, such offender is liable to imprisonmeid . 
Commentary. 

'fhis ‘'Cclion can only be applied where the particular offence ftu* 
which the prisoner is transported is punishable with iinpi isonment 
for seven years or upwards. It is not competent to a Judge, whoie 
a prisoner is convicted of several offtmees, each punishable willi a 
shorter term of impi isonment, but conjointly exceeding seven years, 
to add all the peiiods together, and then comnnite into transport- 
ation. (R. V. Prem (,’hund, Suth. Sp. Cr. 35 ; S.(y. 2 ll.J. tSc P. ; 
5 R.J. & P. 34 ; see, aLo, R v .Mootki'e, i Suth. ('r. i ; R. v. 
Shonaullah, 5 Suth. (a*. 44; R w. (jour Clmiuler, 8 Suth. Cr. 2.) 
Nor can the trap-'.^portation awarded under this section exceed the im- 
prisonment for which the prisoner might liavc been sentencetl, even 
though it would have been open to the Judge to awaid a longer 
period of tran‘^portation under the section aj)j)ropriaie to the crime, 
'fherefore, where the particular crime is punisliable by transpoiL- 
ation for life, or ten years’ irnprisonmenl, if tlie Judge does not wish 
to inflict the extreme penalty, he cannot givemoie than ten veais* 
transportation, (R. v. Kughoo, Suth. Sp. Cr. 30; 3 R.). & P. 54; 
4 R.J. & H. 575 ) 

“ The correct mode of proceedinff is to sf'ntenco the offender to trnnsportation, 
niontioniiuf at the same time that under 8.59 of tho Penal (’ode such trans- 
portation is }i warded iiiatead of iuiprisoumeut, simple or iig(n*ous, aa the case 
may he." (2Wyin. Circ. 19,) 

Where an offence is punishable with imprisonment for a longer 
period than seven years and with fine, the (’ourt cannot sentence 
to tiansportation and fine, and to further transportation in delault of 
fine, riie transportation is. only authorised under s 59, in lieu of 
iinpi isonment as a substantive punishment. Accordingly ; where a 
Gourt had sentenced a prisoner to nine years’ transportation and a 
fine of Rs. 300, and in default of payment to further transportation 
for three years, the Madras High Court dnected the Judge to pass a 
revised sentence as to tlic punishment to be inflicted in default of 


In w'hiit casos 
1 1 !i 11 s po r tatiDii 
may bo uw'ardod 
instead of impri- 
Houinoiit 
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payment (Kunhussa v, the Queen, 5 Mad. 28). Quisre what sentence 
could he pass ? 

The power given by s. 59 can .be exercised by any officer who is 
authorised to inflict a punishment amounting to seven years* impri- 
sonment. But a Magistrate, who can only imprison for two years, 
cannot transport although the offence which he is trying is punish- 
able with imprisonment for a term of upwards of seven years’ impri- 
sonment. (Boodhova, in re 9 Suth. Cr. 6; c. s. 5 Wym. Cr. 20 ; R. 
V. Meriam, 1 B. L. R. A. Cr. 5 ; S.C. lo Suth. Cr. 10.) 

60 - In every case in which an offender is punish- 

Sentencemaybo able with imprisonment which may be 
(in certain cases of either descriptiou, it shall be com- 
whoiiy"or''“prtS potent to the Court which sentences 
rigorous or simple, Offender, to direct in the sentence 

that such imprisonment shall be wholly rigorous, or 
that such imprisonment shall be wholly simple, or 
that any part of such imprisonment shall be rigorous 
and the rest simple. 

Commentaxy. 

Offenders under the age of sixteen years, when sentenced to trans- 
portation or imprisonment for any offence may, by order of the Court 
which has sentenced them, or of a Magistrate after sentence, be com- 
mitted to a reformatory, instead of to the criminal gaol. (Act V of 1876, 
ss. 7 — 9. Reformatory Schools Act.) 

The period of imprisonment under the sentence of a Criminal 
Court is to be calculated from the date on which such sentence was 
passed. The period during which a sentence may be suspended, 
pending appeal, is not to be reckoned in calculating the term of 
imprisonment, if the appeal be rejected. (Sudder Court Rules, 
28th April 1S62.) 

The law takes no notice of fractions of a day ; and therefore a 
sentence of imprisonment given, suppose, on the 25th October, counts 
from the beginning of that day, that is from midnight of the 24th. 
A c;ilendar month expires at midnight of the day in the next month 
numerically corresponding to that day from which it counts as having 
commenced. If there is no such day, then on the last day of the 
month. For instance, one month’s imprisonment given on the 28th 
February would expire at midnight on the 27th March. A sentence 
given on the 31st October would expire at midnight on the 30th 
November. But if it had been given on the 31st January, it would 
expire on the 28th February. Thus the prisoner sentenced to a 
calendar month’s imprisonment, will never be imprisoned for a 
greater number of days than there are in the month in which he 
was sentenced, and may be imprisoned a lesser number of days. 
The same rule applies in any greater number of months. (Migotti v, 
Colvell, 4 C. P. D. 233.) 

A sentence of imprisonment ought to commence from the time 
(rep.) 6 
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wheii sentence is passed, unless there is some lawful reason for 
ordering it to commence at some future period. Except as in the 
cases provided for by ss. 46, 47 & 48 (now ss. 35, 396, 397) of the 
Criminal Procedure Code, a Magistrate cannot authorise a sentence 
passed by him to take place at some future date ; nor, except as pro- 
vided by s. 421 (now s. 426) of the same Code, can a sentence wnich 
is to take place immediately, be suspended. (Krishnanand, in 3 
B. L. R. A. Cr. 50; S. C. 12 Suth. Cr. 47 ; Stih Nomine Kishen 
Soonder.) 

“ When any person is or has been sentenced to iraprisontnent by any Court, 
the Local Government or (subject to its order and under its control) the Inspector* 
General of Jails may order his removal during tho^ period prescribed for 
his imprisonment, from the jail or place in which he is confined to any other 
jail or place of imprisonment within the territories subject to the same Local 
Government.** (Act V' of 1871, 8. 30. Prisoners.) 

The power given by this section must be strictly observed ; and, 
therefore, if the order of removal is made by any other authority than 
the Local Government or the Inspector-General of Jails, or if the pri- 
soner is removed to any prison beyond the jurisdiction of the same 
Local Government, his detention will be illegal, and he will be entitled 
to his release. The subject was a good deal discussed in a case under 
the Mutiny Act, 20 Viet. c. 13. Under s. 40, the keeper of any prison is 
authorised to keep any military offender, on the delivery of an order 
in writing to him from the Officer Commanding the Regiment to which 
the offender belongs. Under s. 41 the Officer who commands the 
District is authorised, by an order in writing, to direct the removal of 
any prisoner under sentence of a Court Martial to be delivered over 
into military custody for the purpose of being removed to some other 
prison, or place, there to undergo the remainder of his sentence. 
Lieut. Allen was sentenced to four years’ imprisonment, and con- 
signed to custody in the Agra Fort. Afterwards the Officer Com- 
manding the District directed that he should be removed to England 
to undergo the remainder of his sentence, but the order specified no 
place of custody. On his arrival in England he was placed in several 
prisons, and ultimately confined in the Queen’s Prison, under an 
order from the Comniander-in-Chief of the Forces. It was held that 
the keeper of the Queen's Prison had no authority to detain him, 
since there was no order for his custody in that prison either under 
s. 40 or 41. (/« re Allen, 30 L. J. Q. B. 38; K. v. Mount, L, R. 

6 P. C. 305.) 

The order made under Act V of 1871, .s. 30, should, I conceive, 
specify the place to which the removal is ordered. 

61 . In every case in which a person is convicted 
of an offence for which he is liable to 
fciw?pr<JS forfeiture of all his property, the 
offender shall be incapable of acquir- 
ing any property, except for the benefit of Govern- 
ment, until he shall have undergone the punishment 
awarded, or the punishment to which it shall have 
been commuted, or until he shall have been pardoned. 
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Illustration, 

A, being convicted of waging war against the Government of India, 
is liable to forfeiture of all his property. After the sentence, and 
whilst the same is in force, A*s father dies, leaving an estate which, 
but for the forfeiture, would become the property of A. The estate 
becomes the property of Government. 

Commentary. 

The effect of this section is to combine, for the benefit of the 
Crown, the English doctrines of forfeiture and escheat. Forfeiture 
only took place in reference to property vested in the criminal at 
the time. 

“But the law of eschoat pursued the matter still further. For the hlood of 
tho tensiut heiug utterly corrupted aud extinguished, it followed, not only that 
all that he then had should escheat from him, but also that ho should be inca- 
pable of inheriting anything for the future. This may farther illustrate the 
distinction between forfeiture and escheat. If, therefoie, a father were seized 
in lee, and tho son committed treason :ind was attained, and then the father 
died, here tho laud would escheat to the lord ; because the son, by tho corrup- 
tion of hid blood, was incapable to be heir, aud there could be no other heir 
during hih life j but nothing would be forfeited to the king, for the son never 
had any interest in tho lauds to forfeit.*’ (1 Steph. Com. 418.) 

Under the above .section the son would have taken the lands, but 
only for a second of time, in order to pass them on to the Crown. 

It maybe necessary to observe that a party who labours under 
forfeiture, .stands in the way of the descent of piopcrty toothers 
just as if he were not subject to any such incapacity. 

And, therefore, according to English law, the attainder of an cider 
son would intercept the rights of a youn^^cr son, and of all other 
collateral relations, who could only lake after him. If, therefore, he 
could not take for himself, and they could not take in consequence 
ot his blocking up the way, the estate necessarily escheated, (i 
Steph. Com. 420.) But it may well be questioned whether this 
would be the case with Hindus in Madras, where the sons take, not 
after, but along with, the father, as his co-hcir.s. It is to be observed, 
loo, that forfeiture under the Code has not the effect of coiriipting 
the blood and extingui.shing its power of transmitting inheritable 
rights. The moment the sentence has expired, the stream of 
inheritance flows on unimpeded. It is only the personal rights of 
the convict which arc transferred to Government, by a sort of 
statutory conveyance, but I conceive that Government takes nothing 
which he could not liave assigned away. And so it was by English 
law, that the attainder of the ancestor did not prevent the descent 
of an estate entailed upon his issue, because they claimed not from 
him, but by virtue of the previous gift to themselves as his children. 
fWilliams, R. P. 49.) 

This question, as to the effect of a forfeiture for the crime of a 
father upon the rights of a son, arose for decision in the Bengal High 
Court in the case of a Zemindary, The estate had been forfeited for 
rebellion under Act XXV of 1857, (Native Army: Forfeiture for 
Mutiny,) and was claimed for the son, on the death of the father, 
on the ground that the father’s rights only could be confiscated, and 
that under the law of the Mitakshara, by which the case was admit* 

5 tn 
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tedly governed, tbe son by birth became co-owner with his father, 
and his rights could not be affected by his father’s acts. The Court, 
however, held that the father represented the whole estate, and that 
the Mitakshara law, by which each son has by birth a property in 
the paternal estate, is inconsistent with a custom according to which 
the estate was impartible and descended to the eldest son. Couchs 
C.J., said. 

The plaintiff’s case in truth is that only the eldest son becomes a co-owner 
with his father, which is not the law of the Mitakshara. Either all the sons 
must become so, or none of them do, and the right of the eldest is only to 
inherit on his father’s death.** (Thakoor Kapiluauth v. The Government, 
B.L.R. 445, 460 ; S.C. 22 Suth. 17, 21.) 

It would be impossible within the limits of a note in a treatise on 
criminal law to discuss the soundness of a decision which opens up 
so large a question on one of the nicest points of the law of inherit- 
ance. I may, however, call attention to the remarks of the Privy 
C^ouncil in the Shivagunga case, (Katama Natchiar v. Rajah of 
Shivagunga, 9 M.I.A, 5S9, 6io S.C. 2 Suth. P.C. 31) ; to a Bengal 
ca^e under Alitakshara law, (Ram Narain Singh v. Pertum Singh, ii 
B.L.R. 397 ; S.C. 20 Suth. 189,) and to the following Madras cases, 
all of which assume that notwithstanding the impartibility of a 
Zemindary it still retains the quality and incidents of joint family 
property. (I Sel. Dec. 284 ; Enoogunty r. Vencata Neeladry, 3 
Knapp. 27; Mad. Dec. 51 of 1849; 58 of 1861 ; 69 of 1861 ; 19 of 
1862; Subbnrayulu w Rama Reddi, i Mad. H.C. 141 ; Malavaraya 
V. Oppayi, ib 349; Chentalapati e/. Zemindar of Vizianagram, 2 Mad. 
H.C. 1 28; Muttu Viran v. Katama Natchiar, 4 Mad, H.C. 471. 
Mayne H. Law, § 293 — 295.) 

In cases whore the crime does not specifically carry with it a 
forfeiture, there may be an express declaration of forfeiture by the 
Court under the succeeding section. This declaration must, I 
imagine, form part of the sentence, and be made at the time it is 
announced. 


Forfeiture of 
property in re- 
spect of offenders 
punishable with 
death, transport- 
ation, or imprison- 
ment. 


62 - Whenever any person is convicted of an 
offence punishable with death, the 
Coui't may adjudge that all his pro- 
perty, moveable and immoveable, shall 
be forfeited to Government; and when- 
ever any person shall be convicted 
of any offence for which he shall be transported, 
or sentenced to imprisonment for a term of seven 
years or upwards, the Court may adjudge that the 
rents and profits of all his moveable and immoveable 
estate during the period of his transportation or im- 
prisonment shall he forfeited to Government, subject 
to such provision for his family and dependents as 
the Government may think fit to allow during such 
period. 
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63 . Where no sum is expressed to -which « fine 
may extend, the amount of fine to 
Amount of fino. which the off enderis liable is unlimited, 
but shall not be excessive. 

Commentary. 

Sections 545 and 546 of the Criminal Code, provide as follows : 

“ Whenever under any law in force being a Criminal Court 
imposes a fine, or confirms in appeal revision or otherwise, a sentence 
of fine, or a sentence of which fine forms a part, the Court may, when 
passing judgment, order the whole or any part of the fine recovered 
lobe applied — fa) in defraying expenses properly incurred in the 
prosecution j (b)iv\ compensation for the injury caused by the offence 
committed, where substantial compensation is, in the opinion of the 
Court, recoverable by Civil Suits. If the fine is imposed in a case 
which is subject to appeal, no such payment shall be made before the 
period allowed for presenting the appeal has elapsed, or, if an appeal 
DC presented, before the decision of the appe.al. 

At the time of awarding compensation in any subsequent Civil 
Suit relating to the same matter, the Court shall take into account any 
sum paid or recovered as compensation under s. 545.’’ 

When, upon the conviction of some prisoners for stealing bullocks, 
the Judge ordered the fine imposed upon them to be paid over to one 
of the witnesses as compensation for his having had to return to the 
prosecutor the bullocks which he had purchased, the order was held 
to be bad. The sale to the witness was not “ the offence complained 
of*’ within the meaning of the Section 308 of the Act X of 1872 (7 Mad. 
H. C. Appx. xiii S.C. Weir, 332, second edition.) 

Where two persons were jointly charged in respect of a theft of 
some bullocks, and it appeared that the first prisoner had stolen the 
bullocks, and had sold them to the second prisoner, who had bought 
witliout a guilty knowledge, and was therefore acquitted, but was 
deprived of his purchase; it was held by the Madras High Court, 
that the loss so suffered by the second prisoner w^ls not a loss 
resulting fiom the theft, which could be compensated under s. 44 of 
the Cr. P.C. as originally framed. (4 Mad, H.C. Appx. xxviii S.C. 
Weir 331, second edition.) Nor, it seems, would such a case come 
within the meaning of the amended section. The injury suffered by 
the purchaser would arise, not from the llieft, but from his own act 
in buying from one who was not the owner of the property he sold. 

Under this section it is competent to a Magistrate to award the 
whole, or any part, of a fine imposed upon a Police Officer as compen- 
sation to the prosecutor, notwithstanding the provision contained in 
s. 12, Act XXIV of 1859, (Madras Police) that fines imposed upon 
Police Officers for misconduct shall be credited to the Police Super- 
annuation Fund, (llules of the Sudder Court, 28th April 1862.) 

Where the Penal Code provides that an offender shall be punished 
With imprisonment, and shall also be liable to fine, it is necessary 
that the sentence should include some period of imprisonment, if only 
a moment. Where, under such sections, a fine only was imposed, 
the Court annulled the sentence as being illegal, directed the fine to 
be returned, and ordered the Lower Court to pass a new sentence, 
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of wliich imprisonment should be either the whole or a part. (R. v 
Chenviowa, i Bom. H. C. 4 1 R. v, Rama, ib. 34 ; R, v, Buheerjce,. ib^ 
39 ; 4 Mad. H.C. Appx. xviii.) 

64 . In every case of an offence punisliable with 
_ , . . imprisonment as well as fine, in which 

prisonmont in de- tll0 OtLGlluGP IS SGIttGIlCGCl tO Qi flUG, 

whether with or without imprison- 
ment, and in every case of an offence 
punishable with fine only, in which the offender is 
sentenced to a fine. (Act VIII of 1882, s. 2,) it shall 
be competent to the Court which sentences such 
offender to direct by the sentence that, in default of 
payment of the fine, the offender shall suffer im- 
prisonment for a certain term, which imprisonment 
shall be in excess of any other imprisonment to 
which he may have been sentenced, or to which he 
may be liable under a commutation of a sentence. 

Commentary. 

This section, read with s. 309 of the Cr. P.C., does not render it 
imperative to record a sentence of imprisonment in default of pay- 
ment of fine. (Mad. H.C. Rul., 7th Dec. 1866; Mad. H.C, Rul., 5th 
April 1870, Weir, 9, ist edition, 14, 2nd edition.) 

This section only applies to convictions under the Penal Code. 
Therefore, where a Alajjistrate inflicted a fine under s. 48 of Act 
XXIV of 1859, (Police) and then, as an allernativ^c, imposed a teiin 
of imprisonment under this section, the Madras Hi^h Court quashed 
the convictions. They held that under .\ct XXIV of 1859, s. 48, he 
had to elect between fine and imprisonment, and if he preferred the 
former punishment, he could only enforce it in the manner laid 
down by Act V of 1865, (Police : Mad. Act.) (3 Mad H.('. Appx. 
ix, .S.C. Weir, 8, ist edition, p. 14, 2nd edition ; 7 Alad. H.C. Appx. 
xxii, S. C„ Weir, 380, ist edition, pp. 557-559, 2nd edition. (See also 
note to s. 70 post.) And so it was decided under a local Act (HI of 
1864, .^bkari : Mad. Act) which provided fines only for violation of 
its provisions, and g^ave a special procedure for levying them. (6 Mad. 
H.C. Appx. xl, S.C., Weir, 332, ist edition, p. 464, 2nd edition.) 

But impri.sonment cannot be inflicted, in lieu of fine, under any 
Local Law, passed prior to 18C8. (Mad. H.C. Rul., 24lh April 1873, 
S.C., Weir, 10, 1st edition, p. 14, 2nd edition.) 

65 . The term for which the Court directs the 
offender to be imprisoned in default 
impri^mnlnT“fo! of payment of a fine, shall not exceed 
“ffinUS one-fourth of the term of imprisou- 
tteoffiencewpuu. meut which is the maximum fixed for 
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offenco, if the offence be punish- 
»9 fine. able with imprisonment as well as fine. 

Commentaxy. 

“ The Court of any Magistrate may award such term of imprisonment in 
default of payment of fine as is authorised by law in case of such default : 
Provided that the term is not in excess of the Magistrate’s powers under this 
Code : 

** Provided also, that in no case decided by a Magistrate, where imprisonment 
shall have been awarded as part of the substantive sentence, shall the period of 
imprisonment awarded in default of payment of the fine exceed one>fourth of 
the period of imprisonment which such Magistrate is competent to inflict as 
punishment for the offence, otherwise than as imprisonment in default of pay- 
ment of fine.** (Or. P. C., s. 33.) 

This section has been explained by the High Court of Madras as 
follows ; — 


“If imprisonment and fine, and further imprisonment in default of payment 
of the fine is the sentence, the imprisonmt^ut in default cannot exceed one- 
fourth of the period of impriHoiiment which the Magistrate is competent to 
inflict for the offence. But if the sentence is fine only, the imprisonment in 
default of payment may be the whole period of imprisonment which the 
Magistrate is competent to inflict for the offence.” (K. t*. Muhammad, 1 Mad. 
277 .) 


66 . The imprisonment which the Court imposes 
in default of payment of a fine, may 
_ Description of jj© of any description to which the 

imprisonment for act i j i 

such default Offender might have been sentenced 
for the offence. 


67 . If the offence be punishable with fine only, 
the imprisonment which the Court 

BoImZt”foV”de- ™poses in default of payment of the 
fimit in paymaiit fine shall be simple, (Act VIII of 1882, 
offence ia punisif- s. 3,) and the term for which the Court 
only. directs the offender to be imprisoned, 

in default of payment of fine, shall not 
exceed the following scale, that is to say, for any 
term not exceeding two months when the amount of 
the fine shall not exceed fifty Rupees, and for any 
term not exceeding four months when the amount 
shall not exceed one hundred Rupees, and for any 
term not exceeding six months in any other cases. 

Commentary. 

In such case the imprisonment awarded in default of payment 
must be simple, not rigorous. (R. v, Santu, 5 Bom. H.C.C.C. 45.) 
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. 68 - The imprisonment whicli is im- 

meoTto posed in default of payment of a fine 

the terminate, whenever that fine is 

either paid, or levied, by process of law. 

69 - If, before the expiration of the term of impri- 
Tennination of sonment fixed in default of payment, 
snoh imprison, such a proportion of the fine be paid, or 
meiit of propor- levied, that the term of imprisonment, 
tionai part of fine, gygered in default of payment, is not 

less than proportional to the part of the fine still 
unpaid, the imprisonment shall terminate. 

Illustration » 

A is sentenced to a fine of one hundred Rupees, and to four 
months’ imprisonment in default of payment. Here, if seventy-five 
Rupees of the fine be paid or levied before the expiration of one 
month of the imprisonment, A will be discharged as soon as the first 
month has expired. If seventy-five Rupees be paid or levied at the 
time of the expiration of the first month, or at any later time while 
A continues in imprisonment, A will be immediately discharged. If 
fifty Rupees of the fine be paid or levied before the expiration of two 
months of the imprisonment, A will be discharged as soon as the 
two months are completed. If fifty Rupees be paid or levied at the 
time of the expiration of those two months, or at any later time while 
A continues in imprisonment, A will be immediately discharged. 

70 . The fine, or any part thereof which remains 
_ ^ unpaid, may be levied at any time 

levied within six Within SIX years after the passing of 
during Z tbe sentence, and if, under the sen- 
term of imprison, tcnce, the offender be liable to impri- 
sonment for a longer period than six 
years, then at any time previous to the expiration of 
that period ; and the death of the 
Death of offend, offender does not discliarffe from the 

©r not to difl- i*i*i*j j 

charge hig pro- liability any property which would, 
gerty from Hahi- after his death, be legally liable for 
his debts. 

Commentary. 

It has been ruled by the High Court of Bengal that s. 70 refers 
exclusively to cases which have been dealt with under the Code, and 
that fines, inflicted for offences punishable under other special and 
local laws, are not within the provisions of that section, unless its 
operation be specially extended thereto. (5 R. J. & P. 213.) 
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The imprisonment which the Court is authorised to impose In de- 
fault of payment is intended as a punishment for non-payment, not 
as a satisfaction and discharge of the amount due. The object of ss. 
64 — 70 is explained by the authors of the Code, as quoted in the 
Commissioners’ Second Report, 1847, § 487- 

Fines are to be enforced by the issue of a warrant for the levy of 
the amount, by distress and sale of any moveable property belonging 
to the offender. Such warrant may be executed within the jurisdic- 
tion of the Court that issued it, and it shall authorise the distress and 
sale of any moveable property belonging to the offender, without the 
jurisdiction of said Court, when indorsed by the District Magistrate 
or Chief Presidency Magistrate within^ the local limits of whose 
jurisdiction of the District in which such property is situated. (Cr. 
P. C., ss. 386, 387). Immoveable property cannot,be made liable for 
the payment of a fine. (R. v, Lallu, 5 Bom. H.C. C.C. 63.) 

Th is mode of levying the fine may be adopted, even though the 
offender has undergone the full term of imprisonment to which he has 
been sentenced in default of payment of the fine. (5 R.J. &: P. iio.) 

71 . Where anything which is an offence is made 
up of parts, any of which parts is 
menT'pf ^ off“nSo itself an offence, the offender shall not 
ofseTO^™&SoOT’ punished with the punishment of 
more than one of such his offences 
unless it bo so expressly provided. 

“ Where anything is an offence falling within two 
or more separate definitions of any law in force for 
the time being by which offences are defined or 
punished, or 

“ where several acts, of which one or more than 
one would by itself or themselves constitute an 
offence, constitute, when combined, a different 
offence, 

“ the offender shall not be punished with a more 
severe punishment than the Court which tries him 
could award for any one of such offences.” (Act 
VIII of 1882. s. 4. 

Illustrations. 

{a) A gives Z fifty strokes with a stick. Hero A may have com- 
mitted the offence of voluntarily causing hurt to Z by the whole beat- 
ing, and also by each of the blows which make the whole beating up. 
If A were liable topunishment for every blow he might be imprisoned 
for fifty years, one for each blow. But he is liable only to one punish- 
ment for the whole beating. 


6 
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• But if, while A is beating Z, Y interferes, and A intentionally 
strikes Y, here, as the blow given to Y is no part of the act whereby 
A voluntarily causes hurt to Z, A is liable to one punishment for 
voluntarily causing hurt to Z, and to another for the blow given to Y, 

Commentary. 

Where, however, a person is convicted at the same time of two or 
more offences punishable under the same or different sections of the 
Penal Code, he may be sentenced to several penalties on each, “ such 
penalties, when consisting of imprisonment or transportation, to com- 
mence the one after the expiration of the other, in such order as the 
Court may direct. It shall not be necessary for the Court, by reason 
only of the aggregate punishment for the several offences being in 
excess of the punishment which such Court is competent to inflict on 
conviction of a single offence, to send the offender for trial before a 
higher Court. Provided that in no case shall the person be sentenced to 
imprisonment for a longer period than 14 years; provided, also, that 
if the case be tried by a Magistrate, (other than a Magistrate acting 
under s. 34) the punishment shall not in the aggregate exceed twice the 
extent of the punishment which such Magistrate is by his ordinary 
jurisdiction competent to inflict.” (Cr. P. C., s. 35.) The limits fixed 
by this section refer to sentences passed simultaneously, or upon 
charges which are tried simultaneously. They do not apply to cases 
of offences committed by persons who are already undergoing sen- 
tence of imprisonment; (R. v. Puban, 3 Wym. Cr, 5, S. C. 7 Suth, 
Cr. I.) nor to separate but successive trials of the same person for 
distinct offences {Daulatia in re., 3 AIL 305.) 

As to cases where whipping is permitted, see notes to Act VI of 
1864, ss. I, 2 & 8. (Whipping.) 

Where accumulated punishment is given under s. 35, of the Cr. P, 
C., separate sentences should always be given in the manner therein 
prescribed, otherwise in the event of an appeal, and a reversal of the 
conviction in one or more of the separate cases, it would be impossible 
to determine to what portion of the aggregate imprisonment the 
prisoners still remained liable. (4 Mad. H. C. Appx, xxvii.) 

See also as to sentences on escaped convicts and prisoners already 
under sentence. (Cr.P.C., ss 396 — 398.) 

I. If in one set of facts so connected together as to form the .same 
transaction more offences than one are committed by the same per- 
son, he may be charged with and tried at one trial for every such 
offence. 

II. If the acts alleged constitute an offence falling within two or 
more separate definitions of any law, in force for the time being, by 
which offences are defined or punished, the person accused of them 
may be charged with and tried at one trial for each of such offences. 

III. If several acts, of which one or more th.'in one would by itself 
or themselves constitute an offence, constitute when combined a 
different offence, the person accused of them may be charged with 
and tried at one trial for the offence constituted by such Acts when 
combined, or for any offence constituted by any one, or more of such 
Acts. Nothing contained in this Section shall affect the Indian 
Penal Code, Section 71 (Crim. Pro. C, S. 235.) 
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This section combined with s. 71 of the Penal Code sdfems to 
reproduce the provisions of the former Criminal Procedure Code (Act 
X of 1872,) s. 454. The omission of all those references to punishment 
in the section itself, and in the illustrations, which were contained in 
the repealed s. 454, shows that it is to be treated merely as containing 
rules for criminal pleading and procedure, and that the rules as to 
assessment of punishment must be sought for in s. 71 of the Penal 
Code, as amended by Act VIII of 1882, and in the Crim. Pro. Code, 
s. 35, anU pp. 34-42. 

The result of both sections seems to me to be as follows : — 

First . — Whore the repetition of several offences constitutes one 
offence of exactly the same character, all the instances taken together 
can only be treated as making up one offence, though the greater or 
lesser number ol the instances may add to or diminish the heinousness 
of the offence. Por example, a number ot blows following upon each 
other only constitute one beating, s. 71. ill. {a). A number of lies in 
a continuous deposition only conslitiilc one pif^ce of false evidence, 
though the same lie in two dcpositioiii would be indictable and punish- 
able separately as two distinct offences. (Castro v. The Queen, L. R., 
6 App. 229.) 

»S'cTO«ff/y.'- -When a single transaction or connected scries of events, 
gives rise to several offences of a diffeunt character, or to several 
offences of the same character affecting different persons, eacli such 
offence is separately indictable and punishable. For example, a man 
beats two people in the same crowd s. 71. ill. (b) ; or forms part oi an 
unlawful assembly, and while acting with it wounds one person, and 
ro‘-isls a public servant in the execution of bis duty (Act X of 1872, 

45‘b (^) (/)» X of 1882, s. 235. ill. (f?) ; or brings a false 

charge against another, and at the trial gives false evidence in support 
of the ch.iige (Act X of 1S72. s.454, iU {d), (Act X of 18S2, s 235. ill. 
{/). R. Abdool Azeex, 7 Suth. Cr. 59,) Under the repealed section 
454 the Calcutta High Court doubted whelher a piisoncr could be 
convicted on separate charges under ss. 147 and 324 of rioting 
and wounding another in the course of the riot, and decided that in 
any case the punishment must not exceed that for the graver offence 
(^Enipt'css^ y. JiiMur, 6 Cal. 718.) It may be doubted, however, whether 
this decision is sustainable either under the old or the new law. 

J he liot and the wounding were certainly not a single act falling 
within two .separate definitions under cl. 2 of s. 454 ; nor did the two 
together form a combined offence under either of the sections on which 
tlie indictment was framed. 

Thirdly . — Where the same facts will make out one or other of dif- 
ferent offences, the indictment ma)', and ought to, charge each such 
offence so as to meet every possible view of the case. Rut only one 
offence has been committed, and the punishment must not exceed 
that applicable to the graver offence (s. 71. cl. 2.) 

Accordingly in Bombay it was held that a prisoner could not be at 
the same time punished for committing an offence by fire, with intent 
to destroy a warehouse, under s. 436, ,and for the offence of mischief 
by fire with the intent to cause damage to property above the value 
of Rupees 100 under s. 435. The Court said : — 

6 in 
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Tn sbme English cases one act, or set of acts, of the accused person has been 
held punishable under two different Statutes, and u double conviction and 
sentence have been sustained. In such coses the intention of the Legislature is 
to guard two iuterests of different species, and to prevent a person, who has 
offended against both, from escaping with a penalty provided for the defence of 
one only. The present is not such a ease. The intention of the accused was 
solely to do one act, Hz., to set fire to a warehouse ; and the circumstance that 
the same act also answers to the dofiuition of another and subordinate offence 
docs not render him liable to an additional punishment for it. Such a case 
seems to be contemplated by s. 454 of the Criminal Procedure Code, (Act X of 
1872) paragraph 11. It is a general rule that when, in the same Penal Statute, 
there are two clauses applicable to the same act of an accused, the punishments 
are not to be regarded as cumulative unless it be so oxpre.ssly provided." 
R. V. Dod Basaya, 11 Bom. H.C. 13. Empress, v. Baniii, 2 All 349.) 

Fourthly . — Sometimes an act, which is itself an offence, becomes 
either a different offence, or an aggravated form of the same offence 
when combined with other facts, cither in themselves innocent or 
criminal Mere also it may be proper not orly to chai7*e tlie offender 
with the compound offence but with the minor offences of which it is 
made up. But if the compound offence is made out, no punishment 
can be awarded beyond that which can be given in respect of it. 
For instance, upon the same facts a man may be charged for using 
criminal force under s. 352, and under s. 152 for the same force 
against a public servant. But, though convicted on both charges, 
he could not receive a higher punishment than that which is provided 
by the latter section. So the offence wliich is punishable under 
s. 460 is made up of separate offences punishable under ss. 456, 304 
and 325. But although the indictment should contain charges under 
all these sections, if the complete offence is made out the punishment 
should be inflicted under, or at all events should not exceed that 
awarded by, s. 460. In the illustration (m) to Grim. P. C. s. 235, 
cl. in, the case is pul of a person committing robbery on B, and, in 
doing so, voluntarily causing hurt to him. Here the hurt constiiiiles 
the element of force which changes theft into robbery. Under the 
same clause of the old Section 454 (Act X of 1872) two further illus- 
trations (n) and (p) were given, in which the cases were put of a 
person breaking into a house to commit adultery, and then com- 
mitting the adultery ; or enticing away a married woman, and then 
committing adultery with her. In each case it was laid down tliaL 
though separate charges and convictions might be had, the punish- 
ment could not exceed that which might be inflicted for the graver 
offence. Possibly, as regards the second illustration, the adultery 
might be considered only an aggravation or a completed form of the 
enticing. It is evident, as to the former ca.se, that the adultery was 
wholly independent of and distinct from the house-breaking, and did 
not in combination with the house-breaking, form any new offence 
known to the law. These illustrations have been omitted in the new 
section. In conformity with them, however, it had been decided in 
Madras that a person convieJed and punished under s. 369, for 
abducting a child with intent dishonestly to take moveable property, 
could not be separately punished under s. 379 for the actual theft 
which was contemplated by the abduction (Noujan, in re, 7 Mad, 
H.C. 375). Similar decisions were given in Allahabad and Bombay 
where the charges were of entering upon property to commit mischief, 
and of actually committing the mischief (ss. 425,441, Empress v, Budh 
Bingh^ 2 All. loi) ; of house-breaking by night with intent to commit 
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theft, and of theft in the house (ss. 457, 380. R. v. Tukaya, I 'Bom. 
214 ; Empress v. Ajudhia, 2 All. 644.) In the latter of the two Allaha- 
bad cases the Court seemed to think it necessary to enter a formal 
acquittal upon the minor charge (s. 380) in order to inflict a full 
punishment upon the graver one. 

It may be well to append the following decisions as to cumulative 
punishment under the Code of 1861, though they are not all recon- 
cilable with each other, and are not direct authorities upon the con- 
struction of the present Code. 

Where the offences with which a prisoner is charged arc parts of 
the sanie continuous transaction, as, for instance, house-breaking and 
theft, it has been ruled by all the High Courts that the offender 
cannot be punished for both separately, but should be sentenced 
under s 454 or 457 as the case might be. (Rulings of the Madras 
High Court, 1862 and 1863; R y. Tonaokoch, 2 Suth. Cr. 63; R. 

V. Chytun, 5 Suth. Cr. 49; Jogeen v. Nobo, 6 Suth. Cr. 48; R. v, 
Aijoon, I Bom. H. C. 87 : but see, contra, R. v. Genu, 5 Bom. H. C. 
C.C. 83 ; R. V. Anvarkhan, 9 Bom. H.C. 172.) 

Similarly, it has been decided that cumulative sentences cannot be 
given on charges of possessing stolen property under s. 41 1, and of 
voluntarily conccaling'the same property under 8.414; (Huribuns Lall 

The Queen, 4 R.J. & P. 122; 4 Mad. T.C. Appx. xiv, S.C., Weir, 
105, 1st edition ; p. 180, 2nd edition) of theft under s. 379, or criminal 
breach of trust under s. 409, and of receiving or retaining the same 
property under s 41 1; (R. v, Sreeniunt, 2 Suth. Cr. 63, S. C. 4 R.J, 
it P. 563 ; R. V. Sceb Churn, ii Suth. Cr. 12; R. v. Sheikh Mudun, 
1 Suth. Or. 27 ; R. v. Shunkr, 2 N.W.P. 312) ; of culpable homicide, 
and of being a member of the unlawful a.ssembly by which the homicide 
was committed ; (U. v. Rubceollah, 3 Wym. Cr. 9, S. C. 7 Suth. Cr. 
13) ; of using forged documents under s. 471, and of having them in 
possession with intent louse them under s.474, (R. 0. Nuzur Ali, 6 N. 

W. P. 39);of kidnapping under s. 363, and of restraint in order to 

kidnap under s. 346, (R. 7/. Mungroo, 6 N.W.P. 293) ; of kidnapping, 
and of intent to marry forcibly under s. 366; (R. v, Isree, 7 Suth. Cr. 
56) ; of kidnapping, and of intent to steal from a child under ten years 
of age, under s. 369 (R. v. Shama, 8 Suth. Cr. 35) ; of criminal inti- 
midation, with a threat of causing the death of a person under s. 506, 
and of criminal intimidation by posting up an anonymous communi- 
cation against the same person under s. 507. (R, v. Zora, 4 Bom. H. 

C. Cr. 12.) So, also, where a particular section provides for the union 
of several criminal acts, e.g., grievous hurt committed in the act of 
house-breaking under s. 460, the prisoner ought to be indicted under 
it, and not for the separate offences of house-breaking and causing 
hurt under ss. 257 and 324. (R. v. Lukhun, 4 R.J. & P. 360.) 

On the same principle, where a Joint Magistrate had passed a sen- 
tence against a prisoner on a charge of enticing away a married 
woman, and the Session Judge directed him to commit the prisoner 
for adultery, the Madras High Court ruled that the original sentence 
should have been at once annulled. There should not be two trials 
; and two convictions before two separate tribunals on the same collec- 
' tion of facts, the requisite intention in the one case being the sub- 
stantive delict in the other. (5 Mad. H.C. Appx. xvii.) 
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Whfere, however, a prisoner was charged with cutting down, and 
carrying away, a tree, the Bombay Court held that he might be pun- 
ished on separate charges for mischief and theft, as the mischief was 
complete before the theft could have commenced. (R. v. Narayan 
2 Bom. H.C. 416. Sed quare f) In the following cases a double 
conviction for theft and mischief was held illegal ; Bichuk v, Auhuck, 
6 Suth. Cr. 5; R. v. Sahrae, 8 Suth. Cr. 31. And so it has been 
laid down, that the offence of rioting, armed with deadly weapons, 
under s. 148, is different from that of stabbing a person on whose 
premises the riot takes place, under s. 324 ; (R. v. Callachand, 7 Suth. 
Cr. 60 ; S.C. 3 Wym. Cr. 34 ; R. v. Dina Sheikh, 10 Suth. Cr. 63 ; 
R V, Hiirgobind, 3 N.W.P. 174; Empress v. Ram Adhin, 2 All. 
139) ; that the offence of kidnapping under s. 463 is distinct from 
that of selling a minor for the purpose of prostitution under 5,372, 
(R. V. Doorga Doss, 7 Suth. Cr. 104; S.C. 3 Wym. Cr. 37); 
and that the offence of concealing property in order to fabricate 
false evidence under s, 193 is different from that of concealing the 
same property, knowing it to be stolen under s. 414, (Empre.ssv. 
Rarneshar, i All, 379) and that separate sentences may be passed for 
each offence. 

For the purpose of confirmation or appeal, aggregate scntcnce.s 
passed in case of convictions for several offences at one trial shall be 
deemed to be a single sentence (Ciim P. C. s. 35. R. v Gulam, 
12 Bom. H. C. 147). An appeal may bo brought against any sentence 
referred to in s. 413 or s, 414 of the Crim. P. C. by which any two or 
more of the punishments thc'rein mentioned are combined, but no 
sentence which would not otherwise be liable to appeal shall be 
appealable merely on the ground that the person convicted is 
ordered to find security to keep the peace ; and a sentence of im- 
prisonment in default of payment of fine is not a sentence by which 
two or more punishments are combined, (Crim. P. C. s. 415). 

On the other hand, a Magistrate is not authorised to split up an 
offence, so as to give himself a jurisdiction over the parts which he 
would not ha\o had over the whole, and thus to deprive the offender 
of his appeal. (Empress Abdool Karim, 4 Cal. 18.) 

72. In all cases in which judgment is given that 
a person is guilty of one of several 
offences specified in the judgment, but 
that it is doubtful of which of these 
offences he is guilty, the offender shall 
be punished for the offence for which 
the lowest punishment is provided, if 
the same punishment is not provided for all. 
Commentary. 

This section points to a difScully which has hitherto been without 
remedy. An indictment may contain several counts, each charging 
a distinct ofience ; for instance, a simple assault, and assault wkn 
intent to wound, and an assault with intent to rape. In strict lo^ic, 
no conviction ought to take place until the verdict can state which. 


PuuisliineutoFa 
person found guil- 
ty of ono c*f soveml 
offences, the judg- 
ment stating tLat 
it is doubtful of 
which. 
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of the offences was perpetrated, and if it cannot be stated which of 
them, then it cannot be alleged with certainty that any one of them 
in particular was committed, and if so, there ought to be an 
acquittal. Juries always get out of the difficulty by returning a 
general verdict of guilty, which they are told they may do, if they 
are of opinion that any offence charged in the indictment has been 
accomplished, and they cannot be asked to state which was effected. 
Now, however, a Judge will be authorised to find that the prisoner 
is guilty upon some one, but he is doubtful upon which, of the counts, 
and the sentence will then be given as if the prisoner had been con- 
victed on the least aggravated charge. 

It will be observed that to authorise a conviction under this 
section, the doubt must be as to which of the offences the accused 
has committed, not whether he has committed either. As the Com- 
missioners observe (Second Report, 1847, § 527.) 

** But it is to be remembered that, according to tho supposition, the main 
facts which constitute the co't'piis delicti are proved, and that the doubt relates 
to some incidental point, which is of a quality important only as determin- 
ing whether the offence falls technically under one designation or another ; 
as for example, where a man is charged with theft, but a doubt is raised by the 
evidence whether the party had not the property in trust.** (R. t’. Jamurha, 
7 N.W.P. 137.) 

In Bengal, and latterly in Madras, it has been held, that where a 
prisoner has made two contradictory statements, and there is no 
counter-balancing evidence to show which of them was false, he may 
be convicted upon an alternative finding that he gave false evidence 
in one or other of the two statements. (R. v. Mt. Zamiran, B.L.R. 
Sup. 521, S.C., 6 Suth. Cr. 65 ; R. v. Mahomed Iloomayoon, 13 B.L.R. 
324; S.C., 21 Suth. Cr. 72 ; Palany Chclty, in re 4 Mad. H.C. 51; 
S .C. Weir, ist edition, p. 45, 2nd edition, p. 67 ; R. v, Gonowri, 22 
Suth. Cr. 2.) 

But it must appear necessarily upon the face of the depositions or 
from other evidence, that one or other of the two statements was 
false, and was known to be false. (R, v. Nomal, 4 B.L.R. A. Cr. 9; 
.S.(^, 12 Suth. Cr. 69; R. 2;. Motikhowa, 3 B.L.R.A. Cr. 36 ; S.C., 
12 Suth. Cr. 31.) 

See Cr. P.C., s. 236 as to the indictment, where the nature of the 
crime is doubtful. 

73- Whenever any person is convicted of an 
Soutiiry confine- offenoe for which under this Code the 
Court has power to sentence him to 
rigoi'ous imprisonment, the Court may, by its sen- 
tence, order that the offender shall be kept in soli- 
tary confinement for any portion or portions of the 
imprisonment to which he is sentenced, not exceed- 
ing three months in the whole, according to the fol- 
lowing scale, that is to say — 

A time not exceeding one month, if the term of 
imprisonment shall not exceed six months. 
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A time not exceeding two months, if the term of 
imprisonment shall exceed six months and shall not 
exceed one year. (Act VIII of 1882, s. 6.) 

A time not exceeding three months, if the term 
of imprisonment shall exceed one year. 

74 In executing a sentence of solitary confine- 

Limitofsoiitoiy ™ent, such confinement shall in no 
confinement. case excecd fourteen days at a time, 
with intervals between the periods of solitary con- 
finement of not less duration than such period ; and 
when the imprisonment awarded shall exceed three 
months, the solitary confinement shall not exceed 
seven days in any one month of the whole imprison- 
ment awarded, with intervals between the periods 
of solitary confinement of not less duration than 
such periods. 

Commentary. 

Accordingly, where a prisoner had been sentenced to imprisonment 
for a year and a day, of which three months were to be passed in 
solitary confinement, the Madras High Court reduced the solitary 
confinement to a period of 84 days. (i5lh Dec. 1879; S.C., Weir, ist 
edition Sup. i, 2nd edition, p. 15. 

75 . Whoever, having been convicted of an offence 
punishable under Chapter XII or 

peSon/conw^ed! Chapter XVII of this Code with im- 
after a previous prisonmcnt of cithcr description for a 
oSepiriifahaWe term of three years or upwards, shall 

rmSisoimeZt?™’ ^“7 offeuco punishable 

under either of those Chapters with 
imprisonment of either description for a term of 
three years or upwards, shall be subject for every 
such subsequent offence to transportation for life, or 
to double the amount of punishment to which he 
would otherwise have been liable for the same ; 
provided that he shall not in any case be liable to 
imprisonment for a term exceeding ten years. 

Commentary. 

The Bengal High Court holds that the previous offence must have 
been committed since the Penal Code came into operation, so as to 



Secs. 74-76 ] 


PREVIOUS CONVICTION, 


49 


have been punishable under it. Therefore, a previous conviction for 
theft committed in i860 was held not to authorise increased punish- 
ment under s. 75. (5 R.J. & P. 152; R. v. Hurpaul, 4 Suth. Cr. 9; 
R. V. Pubon, 5 Suth. Cr. 66; S.C., i Wym. Cr. 60.) A contrary ruling 
has been given by the Madras High Court, (ist Aug. 1864.) But 
considering the definition of the word “ offence” in s. 40 of the Penal 
Code, as interpreted subsequently by Acts IV of 1867, (defining 
“ offence”), and XXVII of 1870, (Penal Code Amendment) the view 
taken by the Bengal High Court seems to me to be preferable. Nor 
can the enhanced punishment be awarded, where the offence subse- 
quently committed is merely an attempt to commit an offence 
punishable under Chapter Xll or XVII, or an abetment of such 
an offence. (Ruling of Mad. H. C. 1864 on s. 75, sec Weir, ii — 17. 
1st edition : pp. 16-23 ; 2nd edition. Empress v. Nana, 5 Bom, 140 ; 
Empress v. Ram Dayal. 3 All. 773.) It has also been decided in 
Bengal that the subsequent offence must be one committed after re- 
lease from prison upon the previous conviction ; the liability to 
enhanced punishment for the second offence being “ on the ground 
that the sentence already borne has had no effect in pi eventing a re- 
petition of crime, and has been, therefore, insufficient as a warning.” 
'rherefore, where a prisoner committed several offences, which w'erc 
made the subject of several trials, the last trial taking place a few 
weeks after those preceding it, while the prisoner was still under- 
going his sentence, the Court held that such convictions could not be 
cliaiged under s. 75. Pubon, sz^pra,) It is quite clear that the 

second offence must have been committed after the conviction for the 
first. (Empress v, Megha, i All. 637.) But if a prisoner, in gaol for 
theft, committed anotlier theft in gaol, it is difficult to see why he 
should not receive an enhanced punishment. 

Where the second offence was not punishable with more than 
three years’ imprisonment, the prisoner cannot be sentenced under 
s. 75 to more than six years’ imprisonment, though he might be trans- 
ported foi life (Empress v, Mahadii, 6 Bom. 690.) 

Sec also note to form of indictment. Book II. 


CHAPTER IV. 

GENERAL EXCEPTIONS. 

76> Nothing is an offence 'wliicli is done by a 
person who is, or who by reason of a 
mistake of fact and not by reason 
of a mistake of law, in good faith 
believes himself to be, bound by law 
to do it. 

Illustrations, 

{a) A, a soldier, fires on a mob by order of his superior Officer, 
in conformity with the commands of the law. A has committed no 
offence. 


Act (lone by a 
person bound or 
by mistalco of fact 
believing himself 
bound by law. 


7 
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(/;) A, an offict^r of a Court of Justice, bcinjy ordered by that 
Coiiit to arrest Y, and, after due inquiry, believing Z to be Y, 
arre-*ts Z. A has committed no offence. 

77. NoMiiiity is an offence wliicli is done by 

a Judjje, when acting iudicially in the 

Aot of jiidpre exercise of any power which is, or 
oiaiiy. wliicli m good taith ho believes to be 

given to him by law. 

Commentary- 

Tlie word “ Jndge” is defined by s. 19. 

Accoidingly this .section does not protecta Committing Magistrate. 

78. Nothing which is done in pursuance of, or 

winch is Avarranted by the judgment 
or order of a Court of Justice, if done 
mi nt 1 . 1 - if a whilst siicli iiulgmont of oi’dcr remains 

Court ot .Tustico. . , • ,..1.1 

in lorce, is an ottonco, notwithstand- 
ing the Court may have had no jurisdiction to pass 
such judgment or order, pi’ovided the person doing 
the act in good taiih believes that the Court had 
such jurisdiction. 

Tlie phrase Court of Justice” is defined by s. 20. 

79 . Nothing is an offence which is done by any 
person who is justified by law, or who 
1)Y reason of a mistake of fact and not 
by reason of a mistake of law, in good 
biitli bolicA'cs himself to bo justified 
by laAV in doing it. 

Illustration, 

A ^ees Z commit wlut appears to A to be a murder. A, in the 
fcxCTci.se, to the be^t of liis judgment exerted in good faith, of the 
power which the law give, lo all persons of apprehending murderers 
in tlie fact, ^eizc.s Z, in order to bring Z before the proper authoiitics. 
A has committed no olfence, though it may turn out that Z was acting 
in self-defence. 

Commentary. 

Chapter IV aims at embracing all those exceptional circumstances 
which may render lawful an act which upon its face appeared to be 
unlawful. Till', Chapter must be read along with all the other Chap- 
ters of the Code which treat of unlawful acts. For instance, s. 299 
statc:^ that 


Aot done by a 
por.son ju^ritied, 
or by TnisfiiUf* of 
fact- bolicu'Jff him- 
self ju.-. titled by 
law. 
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“ Whoever causes deaf,h l)y doiiij^an act with the intention of causinS such 
bodily injury as is likely to cause death, commits the olTeiico of culpable 
homicide.” 

This section taken by itself would impose the penalties of murder 
upon a surg^eon, who properly performs a dangerous operation which 
lesults in death. Modified by the exceptions in this Chapter, such 
conse<iuences arc, to a great extent (though not, in my opinion , 
entirely,) prevented. 

Sections 76 to 79 relate to the cases of persons who are, or who justi- 
fiably believe themselves to be, acting under the authority of 
law. 

Where a party actually is bound by law, or justified by law, in doing 
a particular act, of course there can be no more question upon the 
point. Hy the very force of the terms, he is doing that which is 
lawful. Occasionally, however, a difficulty may arise, where the law 
under which he acts is of an exceptional character, and opposed to the 
ordinary law of the country. This may take place where the ordi- 
nary law is suspended, cither by the interposition of a foreign or over- 
ruling power, or by some special act of the sovereign. 

The effect of foreign conquest is to annul, or suspend, the ordinary 
sovereignty of the conquered country ; and, while the occupation 
lasts, the laws of the Subject state can no longer be rightfully 
enforced, or be obligatory upon the inhabitants who remain and 
submit to the conquerors. No other laws can, in the nature of 
things, be obligatory upon them, for where there is no protection or 
sovereignty there can be no claim to obedience. (Per Mr. Justice 
Stof'jfy cited 3 Phill. *lnt. I.aw, 737-39.) In cases of civil war, there 
IS greater dilliculty ; for the first stage of a civil war is always, and 
necc?ssarily, termed rebellion, and those who take part in, or aid it, 
lebels and traitors. Hut it is quite clear that, with respect to civil 
war also, obedience involves sovereignt)', and sovereignty is tested 
by protection. Dr. P/ii/iimorc says : — 

“ The fjiso supposed ifl always one of the greatest nicety and dilliculty. It 
would rather seem, us a. matter of speculation, that when an old Government is 
j'-.o far overthrown that another Government entirelj-^ claims, and at least partially 
f‘xcrcises, the jurisdiction which formerly belonged to it, the individual is 
left to attach himself to, and to become, by adoption at least, the subject of 
eith(!r GoverniiientB. The analogy under which it is most just to^ riingo such 
c.irfes has been thought to be tliat which has just been discussed, viz.^ the rule 
which a]>plios to cases of foreign conquest, where those only are bound to 
ohedienci! and allegiance who remain under the protection of tho conqueror.” 
i’i Phill. Int. L. 739.) 

Upon this principle, during the recent mutiny the inhabitants of 
Delhi would have been perfectly justified in paying taxes to, and obey- 
ing the commands of, the King of Delhi; but it would have been 
otherwise at Agra, where British rule was still maintained. So long 
.'igo as the year 1494, the same principle was asserted in the Statute 
II, Hen. VII, c. i, which pronounces all subjects excused from any 
penalty or forfeiture, which do assist or obey a king de facto, 

A much more difficult question arises, when the defence is that the 
matter complained of was an Act of State, done under the immediate 
orders of the Sovereign, Here, the defence takes the shape, not ot 

7 in 
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a jiislification, but of n plea to the jurisdiction ; for, if the defence is 
made out, no Municipal tribunal can take cognizance of the matter. 

It would probably be impossible to define the term ” Act of State,” 
as from their very nature such acts are of a very exceptional character. 
No act will bear this character unless it is done by the State, in its 
corporate and sovereign character, for some State purpose, and rests 
avowedly upon grounds higher than Municipal law. (Sec yVnicci 
Klian, ifi ye, 0 B. L.R. 435.) Such acts generally take place in time of 
war, but not necessarily so, the existence ot a war being merely tin; 
strongest possible evidence that the State is acting in its sovereign 
capacity. Upon this ground, no action will lie in any Municipal Court 
for false imprisomiient, or any other act which takes place in conse- 
quence of the capture of a ship as prize, cvi'n though the ship be ulti- 
mately acquitted, and the seizure declared by the prize Court to be 
illegal. (beCauxz'. liden, 2 Doug. 59_( ; Lindo^/. Rodney, 2 Doug. 613 ) 
In a later case the facts were as follows : — After the overthrow of the 
Peishwa in iSiS, the British Government seized his territory. The 
Governor of the Fort of Ryegur surrendered it, and was allowed to 
retire to Poonah, where he lived iiiidcr military surveillance. 
During his residence, a quantity of treasure found in his house was 
seized by the Bombay (iovernment as being public property. 'I’ln? 
seizure was made in July. The Peishwa had surrendered in June, 
but the Mahratta forc(?s were not finally subdued till December. It 
was admitted that Poonah had been for some months in the undis- 
turbed possession of tlic provisional (jovernment, and that Courts ot 
Justice, under the authority of that Government, wen? sitting for the 
.administration of law. An action brought by the executor of tlu* 
fiovernorof Ryegur was declared untenable by the Privy Council. 
Lord Tentenicn saul : — 

We tliiuk the* proppr elhiraefer of the trair^ar-t Ion was that of lio.sfile sfiyaire 
matlo, if m>t yot nondum hello, n*s;aitl tnoni; liad both t») tin* 

time, the pl.ice, iiiid the person, aiitj conaecunMit ly tliat the IMunicipal (,’«>nrt. had 
ijo juiisdiction to udjud^e upon the subji'ct ; but that, if auythiiiir w.js dono 
amiss, reconr.-?fi e()nl<l only he had to the Guvoriimeiit for rodicsj.’* (Klphinstonu 
/• Jiedroochund, 1 Knapp. 310, 300.) 

The .same principle was maintained in two rases in which the 
.Madras Government w'erc defendants. The tirstwas the case of Syed 
Ally V. K, 1 . Co., (7 M.I.A. 535.) There, the bill alleged that the 
plaintiff's ancestor held an Altumgah Jaghiic under grant ironi the 
.Nabob of the ('arnaiic ; that, alter the treaty of iSoi, the IC 1 . Co. 
.'issnmed the (iovernment of the Carnatic ; and, ordering all sunniid*^, 
under which the Jagnirc*» w'cre held, to be sent to the Collector, foi 
the examination of the titles under w’hieh they w'cre claimed, expiC'^sly 
promised to restore all sm h J.aghircs to the persons found to be 
entitled. 'Lhe plaintiff further alleged that Altumgah grants were 
perpetual, and not resiimable by the sovereign ; and coinplaineil th.it 
the R. 1 . Co. had granted away the Jaghire to a person not lawfully 
rnlitlcd to it. The Supreme Court decided that the grant by the 
Nabob W'as perpetual and valid, and decreed for the plaintill; hut 
t his decree was reversed on appeal by the Privy Council, who said, 
in giving their judgment, (p. 577.) 

” Their lorrl.s hi p.s are of opininu, that llie tn'aty in rpieafion did vejsf flu' 
rights of sovereignty iu the K. J. Co., iiiulthat llio Ji. I. ( 5 o., iu the exercise ot 
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w liafc they considered their riflfht of sovereignty, resumed the Jaghire in question, 
and giiintod it to Khutee Moolah Khan, not in the form of the original grant 
to his father, but in terms totally different, being for life only ; and that they 
reserved to themselves the sayer and other revenue duties. It is in effect the 
s:nne thing, as an act of sovereignty, ns if it had been granted to a mere 
stranger, and no further eonlirmation of the title of Assim Khan than if such a 
grant had boon made. Their lordships thcivf(n-(’ are of opinions that the 
Supremis Court of Madras had no authority to question an act of sovereignty 
exorcised on the part of the E. 1 . Co.** 

The next case was that of Kamachee Boye v. K. I. Co., (7 M.I.A. 
.476) which arose out of the annexation of the Raj of Tanjore, 'The 
Rajah died in 1855, leaving no male descendants ; and in 1856 the 
Court of Directors declared the dignity of tlie Rajah of Tanjore to 
be extinct. A Commissioner was sent down to 'ranjore lor the 
purpose of making the necessary arrangements. Me informed the 
family that he intended to take possession of all the public property, 
of the State ; and, availing himself of the presence of some British 
troops, he entered theP^ort, and put his seal upon all property, public 
and private. A bill was filed by the personal representatives of the 
late Rajah, in which they' acquiesced in the seizure of the public 
property, hut claimed to be entitled to an account of the personal pro- 
perly. As ill Syed Aily’s case, the Supreme C'oiirt decreed for the 
plaintiff, but this decree was reversed on appeal by the Privy Council, 
rhcir judgment is important as showing, that not only the Act of 
State itscif, but every act which is incidental and accessory to its 
completion is protected from Municipal jurisdiction. See pp. 531, 
53b, of tlieir Judgment : and Jijoyiamba v. Kamakshi Bayi, 3 Mad. 
Jl.C. 424, another case, arising out of a later stage oi the same 
transaction, 

A later case on the subject was that of the Rajah of Coorg v. E.I. 
( 0,(30 I..J, Ch. 226; S.C. 2g, Bcav. 300.) Tliere, the Rajah sued 
the E. I. Co. for the recovery of two promissory notes, which had been 
i.iken from him in war, and which he alleged that the Company still 
held in trust for liim. The master of the Roils said : — 

** If this can ho fairly roprosontod to bo an instance of a foreign power tnking 
piisoiH’r .111 oncMiiy, by nuMiis vvborcof, and wbilo so bolding bim, obtaining 
f)(»ssns‘^ion of dociiniGiits which established liis light to recover bis debt duo to 
him ill bis private capacity, tlnni it i.s clear that tlie plaint iff is entitled to relief, 
and the circumstance that the defendants constitute both llie conquering power 
.1 ml the debtor doiis not in any manner vary the question. But if the notes 
w en^ the property of the plaintiff in bis character of Ra jab, and if they were 
l.ilvon possession of by tin* defmnlants in the exorcise of their .sovereign and 
political iiowcr, then Ibis Court cannot interfere.** 

riui distinction between Acts of State and acts done by the State, 
IS aftccting the question of Municipal jurisdiction, was very clearly 
shown in two cases derided by the Privy Council, in one cf which 
the jurisdiction was maintained, while in the other it was dt^nied. 

Ill the former case the F{. I. Co., on tlie death of the Begum 
.Surnroo in 1836, had resumed her lands, and seized certain arms and 
stores winch were said to appertain to the tenure. It appeared that 
previous to 1803 the Begum held her possessions in the Dooab under 
Scindia, who was the (fe facto sovereign. Her status was that of ;i 
ja^rJiinlar, holding upon a jaidad tenure, i.c., exercising, by a sort ol 
delegated sovereignty, the whole administration, civil and criminal, 
within her tcrritoiy, and drawing all its public revenues, on condition 
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of kecpinij up a body of troops to be employed, when called upon, in 
the service of the sovereign under whom she held. After 1803 the 
sovereignty formerly possessed by Scindia passed to the E. 1 . Co., 
and the status of the Begum remained as before, her sovereign only 
being changed. The lower Courts dismissed the suit on the ground 
that the resumption was an Act of State. This defence was over- 
ruled by the Judicial Committee. They said, 

“ The Act of Government in this case was not the seizure by arbitrary power 
'»f terriloiies wliicb up to that time bad bolongod to another Sovereign State ; it 
was the resumption ot lands previously held from the Gi^vermnent under a parti- 
.•ular tenure, upon the alleged deteriuinatiim of that teuurc. 'J’lie possession 
was taken under colour of a legal title ; that title being the undoubted right of 
tbe sovereign power to reaumo and retain, or assess to the public revenue, all 
lands within its territories upou the determination of the tenure under which 
they may have been cxcoptioniilly held rent-free. If, by means of the coutiuu- 
uiee of the t(*iiuro, or for other cause, a liglit be claimed in derogation of 
tliis title of the Government, that claim, like any other arising between tlie 
(iovernrnmit and its subjects, would, primil faci(\ be cognizable by the 
Municipal Courts of India.’* Forester v. Secretary of State, 12 11. 1j,11. 
C’.C.) 120, loOi S.O. 18 Suth. 310. See Secretary of State v. JLIari Bhauji, 5 
Mad. 2/2. 

In the latter case, the plaintiffs sued to establish their rights as 
mortgagees, under the King of Delhi, of land which had been assign- 
ed in 1803 for the support of the Mogul Sovereignty, and which had 
been seized and confiscated after the mutiny in 1857. There, also, 
the suit had been dismissed for want of jurisdiction, and this dismissal 
was affirmed. The Judicial Committee distinguished this from the 
case last cited on the ground of the difference between the status of 
the King of Delhi and the Begum Sumroo. The status of Shah 
Alum was that of a king. The Begum was held not to be a sovereign 
princess, but a mere jatdadar under Scindia. The lands had been 
assigned to the Delhi kings by an arrangement which was as much 
an Act of State as if it had been carried into effect by formal treaty 
assigned by the British Government. 

“ Municipal Coiwts have no juriadiction to enforce engngementa hetwoen 
aovereigiid founded ou treaties. The Government, when they deposed and 
confiscated tho property of the late king, as between flicm and tlni king, 
did not affect to do so under any legal right. Their acts can bo judged of 
only by the law of nations ; nor is it open to any other j)erson to question tbe 
rightful ness of tho deposition, or of the consequent couliscatiou of tho king’s 
pn>porty.” 

“Tbe revenues and territories which in 1801 were, by an Act of State 
.Assigned for tho maiiiteiianco of Shah Alum aiid hi.s household, wore in J8.^7> 
.ilso by an Act of State, resumed and confiscated. ’J’bo seizure and confis- 
cation were acts of absolute power, and were not acts done under colour of any 
legal right, of which a Municipal Court could take cognizance.” (Baja Sali- 
qriim r The Secretary of State, 12 B.L.R. (P.C.) 1C7, 184; R.C. 18 Snth.38y - 
302. See, too, Doss v. Secretary of State, L.ll. 10 Eq. 500 ; Sirdar Bhagwau 
' . Secretary of State, 2 I. A. 38.) 

The same question was discussed in a very recent ca.se before the 
Privy Council, where the Governor of Jamaica pleaded that his 
lets, as Governor, were not cogni.sable by the Colonial Courts, and 
that, if cognisable, the particular act was an Act of State. The 
Judicial Committee held that 

“ For acts of power done by a Governor, under and within the limits of Ids 
c >uimUaioo, he is protected, because ia doing them he ia the aervuut of the 
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Crown, and IS exercising its soveroign anibority ; but tbe like protection cinnot 
be extended to acts which are wholly bej^oiid the authoiity confided to him. 
Such acts, though the Governor may assunio to do them as Governor, cannot 
be considered as done on behalf of the Grown, nor to be in any proper senso 
Acts of State. When qne.stions of this kind itriae, it must necessarily bo within 
the province of Municipal Courts to deleriniiie the true character of tbo acts 
done by a Governor, though it maj bo that, when it is est.il)lis)io<l that the 
particular act in questiuu is really an Act of State policy, done under the 
authority of the Crown, the defonco is eoiriplete, and the Gourts can c.ike no 
further cognizance of it.** (Musgravo v. Pulido, L. R. 5 App. Cas. 102, 111.) 

A pica of this nature, therefore, must always set out tacts which will 
show, Jiyst that the defendant had authority to act on ijehalf of the 
Crown in the matter, and secondly^ that in so acting, he was professing 
to act as a matter of policy, outside the law, and not as a matter of 
right within the law. 

By 21 Geo. Ill, c. 70, ss. i to 3, it was piovidcd ''that the Governor- 
General and Council of Bengal sh.all not be subject, jointly or seve- 
rally, to the jurisdiction of the Supreme Cour t oi Fort William in 
Bengal, for or by reason of any' act or order, or any other matter or 
thing whatsoever*, courisclhid, ordt rod or done by them in their public 
capacity only, and acting as Gevci noi -GoncrMl in Council.^’ And 
“ that it any person or persons shall bo impleaded in any attion or pro- 
cess, civil or criminal, in the said Supreme C.ourt, for any act or acts 
done by the order of the said Govcrnor-Gonr'ral in (council in writing, 
he or they may plead the genei.d issue, and give the said order m 
evidence; which said order, wilh pioof that lire act or acts done, has 
or have been done according to the purport of the same, sl’all amount 
to a sLifllcient justificalion ot the said acts, anr* tlw delVnidant shall be 
fully justified, acquitted, and dischai*g<*d Irotn all and every suit, action, 
and process whatsoever, civil and criminal, in the said ( 'onrl. Provided 
always, that witli respect to .such order or ordt ot the said Governor- 
General and Council as do or shall extend to any Biitish subject or 
subjects, the said Court .shall have ami letain lull and competent 
jurisdiction as if this act had never been passed.^’ 

The parties were still, howevtu*, liable to llie jurisrliction of the 
FInglish Courts. \Ihid. ss. 4*6. .See R. z;. Kyre, UK 3. O.B. 487.) 

Similar exceptions arc created as to the Governor-General and the 
Governors and Councils of Madras and Bombay by Statutes 39 & 40, 
Geo. lll,c. 79, s 3 and 4 Geo. IV, c. 71, s. 7, and their Charters provide, 
(Madias Cliaiter, ss. 23 & 33 ; 2 M. Dig. 604, 617 ; Fiombay Charter, 
ss 30 & 45 ; 2 M. Dig. 5()6d)54,) that it sliall not be competent for 
the said Court to hear or determine, or to entertain or exercise 
jurisdiction in any suit against the Governor-General of Fort William, 
or the Governor or any ol the Council of the said Settlement, lor or 
on account of any actor order, or any other act, malter, or thing 
whatsoever, committed, ordered, or done by them in their public 
capacity, or acting as (jovernor-Geiieral, or Governor in Council 
also that neither of such Com Is shall be competent to hear, try, .ind 
determine any indictment or information against the Governor- 
General, or the Governor or any of tlic Council of the respective Settle- 
ments, not being for treason or felony. 

Before leaving the subject of Acts of Slate, it is necessary to observe 
that an act which would possess this character, if expressly ordered by 
the Crown, will become such by a subsequent ratification. This was 
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so laid down in the case of Buron v. Denman, (2 Exch. 167,) and was 
approved in the case of Kamachee Boye v. E. I. Co., above referred to. 
(p. 51.) There, the defendant, who was in command of a cruiser off the 
coast of Africa, seized and burnt a barracoon belonging to the plaintiff, 
who was a Spaniard carrying on a trade in slaves, and carried away his 
slaves. I'liis procedure was not warranted by his instructions, but 
W’as approved of by the British Government when reported. It was 
held that (his approval converted the act into an Act of State, for 
which the Crown alone was responsible, and which was beyond the 
reach of any Municipal Iribunal. It was also held that such ratifica- 
tion might be communicated by either a written or parol direction 
from the proper department, just as an original order might have 
been. (See, too, Mirzulef v. Yeshvadabai, 9 Bom. H.C. 314.) 

All the cases cited upon this head have been instances of civil 
actions, but the rule would be exactly the same if the proceeding were 
of a criminal character. For instance, if the Spanish slave-dealer had 
resisted, and been fired on, and killed, the same reasons which made 
a civil action inadmissible would have served as a defence for Captain 
Denman on an indictment for murder. 

The first illustration appended to s. 76 gives rise to what is occa- 
sionally a difficult question, how far a soldier is justified by 

pleading the commands of his superior officer. Those commands may 
be legal or illegal ; and if the latter, they may be believed to be legal, 
or known to be illegal. The first and last of these cases can create 
no doubt. If the command is legal the act is, and would have 
been even without the command, legal. The illustration in question 
states that the soldier fu cd upon the mob, not only by the order of his 
superior officer, but in conformity with the commands of law. If a 
soldier is put to guard a trcasuiy, and it is attacked by a mob who 
cannot be kept off in any other way, he is authorised to fire on them 
under s. 103, even without orders. On the other hand if the order is 
illegal, and is known to be such, the command will be of no avail. 
For instance, if a Police peon were to plead the order of his Jemadar, 
as an excuse for torturing a prisoner to make him confess, such an 
excuse- would be clearly untenable, and the rank of the officer who 
gave the order would make no difference. The intermediate case is 
the only one of any real difficulty ; what is the position of a Police- 
man, or soldier who obeys orders of his officer, which he in good faith 
believes to be legal, and therefore binding upon him, but which turn 
out lo be illegal ? For instance, suppose a Magistrate forbids a caste 
procession, and the caste persist in carrying it out, and the Magis- 
trate, finding his Police peons insufficient to check the progress of 
the procession, calls out the military, and directs them lo fire, and 
lives are lost. What is the position of the soldier? Here it is plain 
that the Magistrate has taken upon himself to direct the infliction of 
capital punishment upon persons, who could legally only be punished 
with six months* imprisonment under s. 1S8. His act would, accord- 
ing to English law, be murder ; and that of the soldiers who obey 
him, however innocently, would be no less. And so it was laid down 
in several cases in England, where sailors of the Royal Navy, acting 
under the express but illegal orders of their officers, killed seamen 
whom they were attempting to press for the king’s service (East P.C 
312, Foster C. L. 154.) 
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The Scotch law takes a more lenient view of the position of soldiers. 
Mr. Alison says — (Crim. Law, p. 673.) 

*' Tlio express command of a Magistrate or Officer will exonerate an inferior 
officer or soldier, unless the command he to do something plainly illegal, or 
beyond his known duty.** 

Then, after pointing out the peculiar position of a soldier, who is 

subjected to a peculiar and peremptory code of laws, armed with 
powers of extraordinary severity, for the purpose of enforcing on his 
part the most implicit obedience to command,** he proceeds — 

“It will require, therefore, the very strongest case to subject a soldier to 
punishment for what he does in obedience to the distinct commands of his 
commanding officer. But still this privilege must have its limits ; it is confined 
to what is commanded in the course of official duty, and which docs not plainly 
and evidently transgress its limits. For, what if an officer command a private 
soldier to commit murder, or to steal, or to aid him in a rape, or if he order a 
file of soldiers to fire on an inoffensive multitude ; certainly in none of these 
cases will the privates be exempted if they yield obedience to such criminal 
mandates.” (See also Alison Crim. L. 39, 461.) 

According to this view, the soldier*s exemption depends upon his 
opinion of the legality of the act, and if the order is given “ in the 
course of official duty, and does not plainly and evidently transgress 
its limits,** that is, if he honestly falls into an excusable mistake of 
law, he will be protected. But this is evide ntly not the view taken 
by the framers of the Code. His mistake, if he labours under one, 
must be a mistake of fact, and not a mistake of law. If he errone- 
ously supposes bis superior officer to be authorised to issue orders 
which arc illegal, he will be guilty, and his mistake can only go in 
mitigation of punishment, or as a ground for an absolute pardon. 

Even the orders of the Supreme Government of India would be 
no justification of an unlawful act, unless under circumstances which 
constituted the entire transaction an Act of State. (Rogers v, Rajen- 
dro, 8 Ml. A., 103, but see 21 Geo. Ill, c. 70, ante p. 55.) 

In no case, however, would such acts as the above be murder, if 
done bou’i Jide by a public servant, in the discharge of bis public duty, 
though in excess of bis legal powers ; they would be culpable homicide, 
(s. 300. Exception 3.) ^ 

On the other hand, it is easy to conceive a case where a party 
might, under a mistake of facts, conceive himself justified in firing 
into a crowd, and which would be excusable if be did so. Where the 
military are called out to check a riot, if it is proceeding to such a 
height as endangers life or property and cannot be checked by milder 
means ; or if an attempt to arrest the ringleaders is resisted by force, 
and their capture can in no other way be effected, it would be 
lawful to use fire-arms. A vigorous use of powder and ball might 
have stopped the French Revolutions of 1789, 1830, and 1848, and 
certainly would have stopped the Gordon and Bristol riots. If, then, 
the officer in command, erroneously conceiving such a state of things 
to exist, orders his men to fire ; and if a soldier, honestly and with 
good reason believing his life, or those of others, to be in danger, 
kills a man, that act will be justified under s. 76. * 

No doubt, as Mr. Alison says, the position of a soldier is a very 
hard one. He is placed between the penalties of two laws—the Civil 
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and Military. But there is no help for it. This is one of the draw- 
backs of his position^ and the safety of the community demands that 
the Civil law should retain him in its grasp, enforcing its principles 
with rigour, but inflicting its penalties with discretion. 

Some of these difficulties are now provided for by the Cr. P.C. 
Chap. IX lays down rules for the dispersion of unlawful assemblies, 
and gives Magistrates and other omcers power to compel their dis- 
persion, if necessary, by military' force. Section 132 provides that, 
** No prosecution against any Magistrate, Military officer. Police 
officer, soldier or volunteer for any act purporting to be done under 
this Chapter shall be instituted in any Criminal Court, excefjt with 
the sanction of the Governor-General in Council ; and no Magistrate 
or Police officer acting under this Chapter in good faith, no officer 
acting under s. 131 in good faith, no person doing any act in good 
faith in compliance with a requisition under s. 128 or s. 130, and no 
inferior officer or soldier or volunteer, doing any act in obedience 
to any order which under Military law he was bound to obey, shall 
be deemed to have thereby committed an offence (Crim. P.C. s. 132.) 
The authority to the Police to disperse unlawful assemblies given by 
s. 127 applies to the Police in the towns of Calcutta and Bombay (Crim. 
P. C. s. 127.) The repealed Act (XI of 1874. s. 43) extended to the 
Police of Madras. It is difficult to see why the same powers are 
withheld from them now. 

Neither the orders of a parent nor a master will furnish any defence 
for an illegal act. (Alison Crim. L. 671, 672O 

The orders of a foreign Government will only justify its own sub- 
jects, or British subjects while within its own jurisdiction. Thus, the 
master of an English ship contracted with the Chilian Government to 
carry to England some prisoners who were sentenced to banishment. 
On reaching England they indicted him for assault and false impri- 
sonment, and, on appeal, the conviction was affirmed. The Court 
held that there could be no conviction for what was done within the 
Chilian territory, for that in Chili the acts of the Government towards 
its subjects must be assumed to be lawful, and that an English ship, 
while within the territorial waters of a foreign State, was subject to 
the laws of that Stale as to acts done to the subjects thereof. But an 
English ship on the high seas, out of any foreign territory, was sub- 
ject to the laws of England; and, therefore, any jurisdiction under 
the orders of the Chilian Government ceased when the ship passed the 
line of Chilian jurisdiction. It might be that transportation to Eng- 
land was lawful by the law of Chili, and that a Chilian ship might so 
lawfully transport Chilian subjects. But for an English ship the laws 
of Chili out of the Stale were powerless, and the lawfulness of the acts 
must be tried by English law. {Per Erie, C.J., R. v. Lesley, 29 
L.J.M.C. 97 ; S.C. Bell, 220. See, too, Phillips v, Eyre, L.R. 4 Q.B. 
225, 240, affd. 6 Q.B, I.) 

Under English law criminal acts, not being heinous felonies, if com- 
mitted by the wife in the presence of her husband, were presumed to 
be committed, under his coercion, and he only was punishable. (Arch. 
18 ; R. Wardroper, 29 L.J.M.J. 116 ; S.C., Bell, 249.) But under 
Scotch law these facts furnished no defence, and only went in miti- 
gation of punishment. (Alison Crim. L. 66.) The present Code 
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follows the Scotch law in this respect, with the single exception of 
•* harbouring,” which is no offence when a wife harbours her husband. 
(Mad. H.C. Rul., I2lh April 1870.) 

Mistake will be no justification, unless it is a mistake of fact ; and 
not invariably then. It will never be any defence unless, assuming 
the fact to be, as it was erroneously supposed to be, the act done in 
consequence would have been lawful. A man who shoots an inmate 
of the house who comes into his room at night, supposing him to be 
a burglar, would be justified ; because, if his supposition were correct, 
he would have authority under s. 103 to kill the offender. But if he 
fired out of his window by day at the same person, supposing that 
he was trespassing upon his paddy field, this would not be justifiable, 
for an actual trespasser could not lawfully be so assailed. 

The extent to which ignorance of an essential fact may be pleaded 
as a defence to a criminal charge, was much discussed in a recent 
case. (R. v. Prince, L.R. 2 C.C. 154.) The prisoner was indicted 
under an English Statute, which is in substance indentical with s. 361 
of the I.P.C., for unlawfully taking an unmarried girl under the age 
of sixteen out of the possession, and against the will, of her father. 
All the facts were proved, but it was found by the jury that, before 
the prisoner took the girl away, she had told him that she was eighteen, 
and that the defendant bond fide believed that statement, and that 
the belief was reasonable. Upon a case reserved it was held by fifteen 
Judges {Brett, J., alone dissenting) that the conviction was right* The 
judgments establish the four following rules ; — 

I. — That when an act is in itself plainly criminal, and is more 
severely punishable if certain circumstances co-exist, ignorance of 
the existence of such circumstances is no answer to a charge for the 
aggravated offence. For instance, on a charge of assaulting a Policeman 
in the execution of his duty, under s. 353 ; or of abducting a child 
under ten in order to steal from its person, under s. 369; or of lurking 
house-trespass by night, under s. 444, it would be no defence to 
establish ignorance that the’person assaulted was a Policeman ; that 
the child abducted was under ten; or that the hour at which the 
house was broken into was after sunset, (See p. 1 76 of the report.) 

l\*’-^That where an act is prima facie innocent and proper, unless 
certain circumstances co-exist, then ignorance of such circumstances 
is an answer to the charge. For instance, on a charge against a 
carrier of carrying game sent by an unqualified person ; or against a 
person for sending vitriol not properly marked as such ; or against a 
dealer of being in possession of stores marked with the admiralty 
broad arrow ; it was in each case a sufficient answer to show that the 
defendant was ignorant that he was in fact carrying game, or send- 
ing vitriol, or that the goods in his possession bore the Government 
mark. (See pp. 162, 165, 168, 176.) 

III . — That even in the last named cases, the state of the defendant's 
mind must amount to absolute ignorance of the existence of the 
circumstance which alters the character of the act, or to a belief in 
its non-existence. Where the defendant does the prohibited acts, 
without caring to consider what is the truth as to the facts, or with 
notice of circumstances which ought to put him on enquiry, which 
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he avoids, the absence of positive knowledge will be no defence. 
(See pp. 169, 177.) 

The difficulty in Prince’s case was that it came under none of the 
above three heads. To constitute the offence charged it was necessary 
to make out four things. First, that the person taken away was a 
girl, that is a female whose years rendered it probable that she was 
still under guardianship ; secondly, that she was in fact in the lawful 
possession of some one ; thirdly, that she was taken out of that 
person’s possession without his consent; and, fourthly^ that she was 
under sixteen Unless all four circumstances were combined, the act 
was not unlawful, in the sense of being criminally indictable. On the 
other hand, the absence of the circumstance of age did not make the 
act innocent and proper, except so far as it exempted it from punish- 
ment. It was admitted that if the taker had wrongly believed that 
he had the guardian’s consent to the taking, he would have been 
excused ; so also if he had. though erroneously, believed that the girl 
was not in the possession, or under the guardianship, of any one. 
(Seepp. 167, 175.) 

It was asked, on what ground an erroneous belief as to the exist- 
ence of two ingredients in the definition of the offence should be a 
justification, while an equally erroneous belief as to another should 
be none? This was the ground of Mr. Justice Brett's opinion in 
favour of an acquittal. 

Different answers were given by the other Judges. The judgment 
delivered by Blackburn, J., (p. 170 « rests simply on a consideration of 
the language *and object of the Statute, as rendering it unlikely that 
the prisoner’s knowledge of the age of the girl could be an essential 
element in the offence. Mr. Denman (p 178) considered that 

the word “ unlawfully” which occurs in the English Statute must be 
taken as ** equivalent to the words * without lawful excuse,* using those 
words as equivalent to * without such an excuse as, being proved, 
would be a complete legal justification for the act, even where .all the 
facts constituting the offence exist.’” He further held that as the 
father had the rights of a natural guardian until the daughter was 
twenty-one, the act of the defendant in taking her out of his custody, 
even on the supposition that she was actually eighteen, was an unlaw- 
ful, though not a criminal act, and, therefore, could not be said to be 
done * lawfully.’ This view clearly could not apply in India in the 
case of Hindu or Mahometan females, with whom, except for the 
purposes of certain Statutes affecting property, minority ceases at 
sixteen. Probably the most satisfactory, and for Indian purposes 
the most instructive view, was that taken by Bramwell, B. He said, 
(P- 175) 

“ What the Statute contemplates, and what I say is wrong; is the 
taking of a female of such tender years that she is properly called a 
girl, can be said to be in another’s possession, and in that other’s carg 
or charge. No argument is necessary to prove this; it is enough to 
state liie case. The Legislature has enacted that if any one does 
this wrong act, he does it at the risk of her turning out to be under 
sixteen. This opinion gives full scope to the doctrine of the mens ream 
If the laker believed he had the father’s consent, though wrongly, 
he would have no mens rea ; so, if he did not know that she was in 
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any one’s possession, nor in the care, or charge> of any one, in^those 
cases he would not know he was doing the act forbidden by the 
Statute — an act which, if he knew she was in possession or care of any 
one, he would know was a crime or not, according as she was under 
sixteen or not. He would not know he was doing an act wrong ini 
itself, whatever was his intention, if done without lawful causes.” In 
other words, he who does that which is wrong must take the risk of 
its turning out to be criminal. This would supply us with a further 
rule ; viz. 

IV . — Where an act which is in itself wrong Vj, under certain 
circumstances^ criminal^ a person who does (fie wrong act cannot 
set up as a defence that he was ignorant of the facts which turned the 
wrong into a crime. 

It may be observed that the wording of s. 79 is strongly in favour 
of this construction. The mistake of fact must lead the person to 
believe in good faith that he is “justified by law in doing it.” Not 
merely that his act is negatively not punishable, but that it is inno* 
cent and legal, neither in excess of his own rights, nor in violation 
of the rights of others. 

Under s. 52, the mistake must be one in consequence of which the 
party “ in good faith believes himself to be justified by law in doing 
the act.” Good faith is defined by s. 52, as involving due care and 
attention. “ It cannot be supposed that if a man merely dreamt of 
a certain state of facts, without any ground for his impression, and 
acted upon it, it would be sufficient. Some facts must exist which 
might give rise to an honest belief on his part that such slate of 
facts existed as would have justified his actions.” {Vc,x Keating. T.. 
Lcete V, Hart, L.R. 3 C.P. 325.) 

Mistake, or ignorance, of law, is no ground of defence; the general 
rule being, that every person who has capacity to understand the 
law is presumed to have a knowledge of it. And so far is this 
principle carried, that it h.as been held that a foreigner could not be 
allowed to show as a justification of his act, (though he might in 
mitigation of punishment,) that it was no offence in his own country, 
and that he was not aware it was considered wrong where he was 
tried. And, however hardly it may bear in some few cases, it is 
evident that the rule is a necessary one. If a criminal could get off 
by pleading ignorance of law, convictions would probably be rare: 
nor could society exist for a year, if even a sincere belief in the 
propriety of his conduct could justify any one who chose to murder 
or steal. (Arch. 19.) 

Even in a case where act was innocent before, and was for the 
first time made an offence by Statute, a physical impossibility that 
the prisoner should have known of the Statute was held to be no absolute 
bar to a conviction. The Judges, however, recommended that the 
prisoners should be pardoned, they having shown that they were at 
sea when the Statute was passed, and that they could not possibly 
have been aware of it. (R. v. Bailey, Russ & Ry. i.) 

Mr. Bishop remarks upon this point. (Bishop § 378.) 

“ In civil cauflea it wonld aeem that if law and fact are blended aa a mired 
question, or if one’s ignorance of fact is produced by ignorance of law, the wholo 
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may be regarded m igDOrance of faoi, of whiob (be party ia at liberty to taka 
advantage. So, in ciimiual juriapradence, if (be guilt or innocence of tba 
priaoner de^nds on tbe fact, to be fonnd by tbe jury, of bia baviitg been or not, 
when be did the act, in some precise mental condition, wbicb^ mental condition 
is tbe gist of tbe offence, tbe juij, in determining this question of mental con- 
dition, may take into consideiation bis ignoiaiice or misinformation in a matter 
of law. Thus to constitute larceny, there must be an intent to steal, which 
involves tbe knowledge that t be propei ty taken belongs not to tbe latter. Yet if 
all tbe facts concerniuff tbe title uie known to the accused, and so the question 
is merely one of law whether the property is bis or not, still he may show, and 
tbe showing will be a defence to biro against criminal process, that be honestly 
believed it bis, through a misapprehension of law. A mere pretence of claim 
set up by one who does not himself believe it to bo valid, does not prevent th# 
net of taking from being larceny.’* 

Sections 77, 78 extend to Judges, and to persons acting under their 
order’s a protection from criminal process somewhat, though not 
altogether, similiar to that which has already been granted to them 
in the case of civil suits by Act XVIII of 1850 (Protection of 
Judicial Officer.) One difference between the two Acts is with regard 
to officers, who are not protected under s. 78 unless they do, in 
good faith, believe that the Court had jurisdiction.” If the bailiff 
happens to be a better lawyer than the Judge or Magistrate, and 
sees that the order is beyond the jurisdiction, h^e will have no defence 
if he executes it. This seems very hard upon him, as he cannot 
refuse to execute it without resigning his office; or in the case of 
a soldier refusing to carry out an illegal order of a Court Martial, with- 
out exposing himself to be shot. Under Act XVIII of 1850 he is 
protected in ” the execution of any warrant or order, which he would 
be bound to excute, if within the jurisdiction of the person issuing 
the same.” Under the Police Acts (XXIV of 1859, s. 54 and V of 
1861, S.43) a Police Officer, who has acted upon a Magistrate’s war-* 
rant, may plead it, in answer to any prosecution brought against him 
for so acting ; and the plea is sufficient, notwithstanding any defect of 
jurisdiction in such Magistrate. These certainly seem more sensible 
provisions. 

Where peons, acting under a civil process, arrested a witness on 
his way to Court, who, as such, was privileged etindo morando ei 
redeundo, and persisted in the arrest after due notice, it was held that 
they were not protected under s. 78. In that case the officer issuing 
the warrant had jurisdiction, but the special circumstances of the case 
took away their jurisdiction to execute the warrant. (5 R.J. & P. 43 ; 
Thakoordoss v Shunkur, 3 Suth. Cr. 53.) And so in a case where a 
bailiff, in executing process against the moveable property of a 
judgment-debtor, broke open the gate, (R. v, McQueen, 7 Suth. 
Cr. 12; S.C. 3 Wym. Cr. 8.) 

It seems very doubtful whether s. 77 protects a Judge in respect 
of an act done by him, in a matter where he hadt no jurisdiction 
whatever. It will be observed, that although the Legislature had in 
view the possibility of acts done wholly beyond the jurisdiction of the 
Court, the protection which is expressly granted in such a case to the 
Officer is not granted in any such express and positive words to the 
Judge. It may well be said that a Judge can only be acting judicially 
where he is witliin his jurisdiction. A High Court Judge, who chose to 
amuse himself by hearing cases in the Mofussil, could not be said 
to be acting judicially, even though he fancied his commission extend? 
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ed so far. In Calder v. Halket» (2 M.I.A, 293) this view was faken 
of a somewhat similar Statute: 21 Geo. Ill, c. 70; 5.240! which 
provides, 

“ That no action for wrong or injury shall lie in the Supreme Court against 
any person whatsoever, exercising a judicial office in the Country Courts for any 
juagmont, decree, or order of the said Court.*' 

It was held by the Privy Council (p. 306) that this Statute did not 
protect the Jud^e where he gave judgment, or made an order, in the 
bond fide exercise of his jurisdiction, and under the belief of his having 
jurisdiction, where he had not ; but that it only operated to the extent 
of “ protecting them from actions for things done within their jurisdic- 
tion, though erroneously or irregularly done, leaving them liable for 
things done wholly without jurisdiction,” (and see Pedley v, Davis, 
30 L.J. C.P. 374; S.C. 10 C.B.N.S. 492 ; Kemp 2;. Neville, 31 L.J.C.P. 
158 ; S.C. 10 C.B.N.S. 523.) 


In either case the Act only applies where the defendants have 
used “ due care and attention,” (s. 52) or, in the language of the Privy 
Council, “where parties bond fide and not absurdly believe that 
they are acting in pursuance of Statutes and according to law.” 
(Spooner 2;. Juddow, 4 M.I.A. 379;Taraknath v. Collector of Hooghly, 
4 B.L.R A.C. 37 ; S.C. 13 ; affd. 7 B.L.R. 449 ; S.C. 16 Suth. 63. 
See Leete v. Hart, L.R. 3 C.P. 322 ; Griffith v. Taylor, 2 C.P.D. 194; 
Collector of Sea Customs v, Punniar, i Mad. 89.) Knowledge is 
the great criterion upon this point. As the Privy Council say in 
Calder2;. Halket, (2 M.I.A. 309.) 


“ It is well settled that a Judge of a Court of Record in England, with 
limited jim'sdiction, or a justice of the peace, acting judicially, with a special 
and limited authority, is not liable to an action of trespass for acting without 
jurisdiction, unless he hud the knowledge, or means of knowledge of which ho 
ought to have avsiilod himself, of that which constitutes the defotit of jurisdic- 
tion. ^ (See Ammiappa v. Moulavi, 2 Mad. H.C. 443 ; Pralhad v. Watt, 10 Bom. 
H.C. 34G.) 


Accordingly, where the Judge took proceedings against an 
European over whom he had no jurisdiction, it was held that he was 
protected under 21 Geo. Ill, c. 70, s. 24, because 

“ It did not appear, from tho evidence in the case, that the defendant was at 
any time informed of the European character of the plaintiflE, or know it before, 
?»» i!r ^ information as to make it incumbent on him to ascertain that fact.” 
o uxT c oV: Herman v. Soueachall, 32 L J.O.P. 43 : S.C. 13 

C.B.N.S 302 ; Roberts v. Orchard, 33 L.J.Ex. 65 ; S.C. 2H. A C. 7G0.) 

Where the error under which the Judge acts is one of law, the 
question will be, first, whether as a matter of fact he believed that he 
was acting legally ; secondly, whether this belief was one which, with 
reference to his position and attainments, the difficulty of the matter 
under discussion, and the opinions entertained upon it by others, he 
might reasonably have held ; or whether the mistake is one which is 
so irrational that it can only be ascribed to perverseness, malice, or 
corruption. (Seshaiyangar v. Uagunatha Row, 5 Mad. H.C. 
Ragunada Row v. Nathamuni, 6 Ibid. 423.) 

On the other hand, the protection given to an officer under s 77 
will often d^end upon whether he professes to be acting iudiciallv 
or not. A Collector acting under the Madras Regulations V (luris- 
diction of Collectors) and IX (Malversation) of 1822, or under the 
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Bengal Act X of 1859, will be protected, since he comes under the 
terms of s. 19. But if he were merely arranging a revenue question, 
he would not be acting judicially at all; and it has been held in 
Bengal that a Magistrate, removing an obstruction under the 
conservancy provisions of Bengal Act VI of 1868, (Police Conservancy 
and Improvement) is not acting judicially, and is not protected from 
civil suit by Act XVIII of 1850, (Protection of Judicial Officers) 
and therefore, of course, not from criminal proceedings under s. 77, 
(Chunder Narain v. Brijo 14 B.LR. 254; S. C. 21 Suth, 391.) Under 
the Crim. P.C.S. 142 no suit can be brought against a Magistrate who 
in an urgent case issues an injunction to prevent imminent danger or 
serious public injury from a nuisance. 

The nature of the acts to which protection is given was pointed 
out by the Privy Council in the same case (p. 308), where they said, 

“ It is not merely in respect of acts in Court, acts sedetxie cnrid^ that a Judge 
has an immunity, hut in respect of all acts of a judicial nature ; and aii order 
under the seal of the Poujdary CouH, to bring a native into that Court, to be 
there dealt ^ith on a criminal charge,is an act of a judicial nature, and, whether 
there was irregularity or error in it, or not, would be dispunishable, by ordinary 
process of law.” 

The words “Judge” and “ Court of Justice” are defined by ss. 19 
and 20. 

80 - Nothing is an offence which is done by acci- 
. M t • ♦!.» dent or misfortune, and without any 
doing of a lawful climinal intentioii or knowledge, m 
the doing of a lawful act in a lawful 
manner, by lawful means, and with proper care and 
caution. 

Illustration , 

A is at work with a hatchet ; the head flies off and kills a man who 
is standing by. Here, if there was no want of proper caution on the 
part of A, his act is excusable and not an offence. 

Commentary. 

In cases of accident the two material questions are, Jirst, as to the 
innocence of the act really intended ; and, secondly, as to tlie caution 
with which it is done. If a horse runs away with its rider and kills 
some one in the road, this will be merely accident ; (see Holmes v. 
Mather, L.R. 10 Ex. 261) ; but ifc would be otherwise, though the imme- 
diate act was beyond the prisoner’s control, if he has himself, by his 
own misconduct, brought such a state of things about. Where two 
omnibuses were racing, and one ran over a man, the defence was, 
that the horses were running away. Patteson, J., in charging the 
Jury said, 

“ Tho question is, whether you arc satisfied that tho prisoner was driving in 
such a negligent manner that, by reason of his gross negligence, he had lost the 
command of his horses ; and that depends on whether the horses wero unruly, 
or whether you believe that he had been racing with the other omnibus, and 
had so urged his horses that he could not stop them ; because, however he might 
be endeavouring to stop them afterwards, if he had lost the command of them 
by his own act he would be auswcrable.” (1 Buss., 828.) 
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As to the second point, • 

“ The caution which the law requires is not the utmost caution that can be 
nsed, bat such reasonable precaution as is used in similar cases, and has been 
found by long experience, and in the ordinary course of things, to answer the 
end.** {Alison Crim. L. 143.) 

Where a man discharged his gun before he went out to dinner, 
and on returning took it up and touched the trigger, when it went 
off and killed his wife, the fact being that it had been loaded in his 
absence, and without his knowledge, Mr. Justice directed an 

acquittal, “ being of opinion, upon the whole evidence, that he had 
reasonable ground for believing the gun was not loaded.” (Foster 
Cr. L. 265.) And so, in another case, the prisoner was charged with 
having fired a fowling piece, loaded with small shot, in a field within 
an easy shot of a high road, where persons frequently passed, and in 
the direction of the road, and killed a girl who was passing at the 
time. It appeared in evidence that the shot was really a long one, 
being above fifty yards, and that it proved fatal only by one of the 
leads having unfortunately penetrated the child’s eye, while the 
other shot hardly penetrated the skin. The Court held the death 
accidental in these circumstances, and so the jury found. (Alison 
Crim. L. 144.) 

81 - Nothing is an offence merely by reason of its 
being done with the knowledge that 
it is likely to cause harm, if it be done 
Avithoiit any criminal intention to cause 
harm, and in good faith for the pur- 
pose of preventing, or avoiding, other 
harm to person or property. 

Explanation . — It is a question of fact in such a 
case, whether the harm to be prevented, or avoided, 
was of such a natui’e, and so imminent, as to justify, 
or excuse, the risk of doing the act, with the know- 
ledge that it was likely to cause harm. 

lllustrattons, 

(a) A, the Captain of a steam vessel, suddenly, and without any 
fault or negligence on his part, finds himself in such a position that, 
before he can stop his vessel, he must inevitably run down a boat 
B, with 20 or 30 passengers on board, unless he changes the course 
of his vessel, and that, by clianging his course, he must incur risk of 
running down a boat C, with only 2 passengers on board, which he 
may possibly clear. Here, if A alters his course without any 
intention to run down the boat C, and in good faith for the purpose 
of avoiding the danger to the passengers in the boat B, he is^not 
guilty of an offence, though he may run down the boat C, by doing 
an act which he knew was likely to cause that effect, if it be found as 
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Act likely to 
can 80 harm, but 
done without a 
criminal intent 
and to prevent 
other harm. 
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a nfatter of fact that the danger which he intended to avoid was such 
as to excuse him in incurring th.e risk of running down the boat C. 

(h) A, in a great fire, pulls down houses in order to prevent the 
conflagration from spreading. He does this with the intention, in 
good taith, of saving human life or property. Here, if it be found 
that the harm to be prevented was of such a nature and so imminent 
as to excuse A’s act, A is not guilty of the offence. 

Commentary. 

This section is very obscure. Every person is supposed to intend 
what he knows will happen. If he knows that an act will cause harm 
he is supposed to intend harm, and an intention to do harm is, 
facte, criminal. We are not told, except by the illustrations, what 
are the circumstances under which such an act could be done without 
a criminal intention. Nor are we told wheihei the liarm to be prevent- 
ed, or avoided, must be harm to others, or may be merely harm to 
the person himself. 

Looking at the illustrations, it would appear that the words '‘if it 
be done without any criminal intention to cause harm,” must be taken 
to mean very much the same thing as the clause which follows them ; 
and that the whole section comes to this ; that where a man, reason- 
ably believing that injury to some one is inevitable, honestly does 
that wiiich he thinks will produce the smallest amount of injury, he 
is not to be held liable for the harm which actually results, 'l ake, 
for instance, such an extreme case as that of the General who sent a 
small party of men to stand over a mine, with the deliberate inten- 
tion that they should be blown up, in order that the rest of the divi- 
sion might pass over in safety. 

Where a person placed in his toddy pots juice of the milk bush, 
knowing that if takc*n by a human being it would cause injury, and 
with the intention of thereby detecting an unknown thief, who was 
in the habit of stealing his toddy, and the toddy was drunk by, and 
injured, some soldiers who purchased it from an unknown vendor, it 
was held that he was rightly convicted under s. 328, and that s. 81 
was no defence. (R. v, Dhania, 5 Bom. H. C. C.C. 59.) 

The more important question remains, whether a man is justified 
in doing an injury toothers to prevent an injury to himself? For 
instance ; if he is starving, may he steal ? The explanation furnishes 
no assistance, for it does not inform us what sort of harm it is, which 
is of such a nature and so imminent as to justify the act. I conceive 
that unless in cases which come under s.s. 96-105, the harm must be 
harm to others, and in general harm of a publice character, 'fhe 
English Jurists are all agreed that no amount of necessity will justify 
a man in stealing clothes or food, however much his w'ants may go in 
mitigation of his punishment, (i Hale, 54 ; 2 East, P. C. 698.) And 
the rule of Scotch law is the same. (Alison Crim. L. 674.) And so 
the framers of the Penal Code say, (note p. 21 ) 

“Nothing is more usual than for fbievus to urgo distress and hunger as 
excuse for their thefts. It is certain, indued, that iiniiy tliotts arc cotiiniitted 
from the pressuro of distreas, so se\ cru as to bo mou3 torrihle th.iii the puninhiiient 
of theft, and than the disgrace whicUtkat punishment brings with it to theuiass 
of uiankiiid- It is equally certain that v/beu tho distiess from which a niau 
oeu relieve himself by theft is more terrible than the evil conseqneuees of theft, 
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those consequences will not deter him from committing theft. Yet it Ify no 
means follows that it is irrational to punish him for theft. Bor though the fear 
of punishment is not likely to keep any man from theft when he is actually 
starving, it is very likely to keep him from being in a stHrving state. It is or no 
effect to counteract the irresistible motive which immediately prompts to theft. 
But it is of great effect to counteract the motives to that idleness and that pro* 
fusion which end in bringing a man into a condition in which no law will keep 
him from committing theft.’* 

'I'he only instance in which the English law admits that one man 
may sacrifice the rights of an innocent man for his own interests, is 
such a case as that of two shipwrecked men getting upon a plank 
which will only support one, where either may thrust off the other if 
he can. (i East, P.C. 294.) But here plainly the only question is 
whether one or both are to perish. 

Lord Hale observes, however, that, 

“ By the Jlhodian law a.nd the common maritime custom, if the common 
provisions for the ship’s coiiipiiiiy fail, the master may, under certain tempera- 
ments, break open the private chest of the marines or passengers, and make a 
distribution of that particular and private provision for the preservation of the 
ship’s company.” (1 Dale, 55.) 

And so, I have no doubt, it would be lawful to do in the case of a 
town besieged, where it was indispensable for the safely ot all that 
the provisions should be equally divided. 

82* Nothing is an ofEence which is 
dw 7 °/ear^oUg“! by a child under seven years of 

age. 

83. Nothing is an offence which is done by a 
child above seven years of age and 
under twelve, who has not attained 
sufficient maturity of understanding to 
judge of the nature and consequences 
of his conduct on that occasion. 

Commentary. 

These sections leave the law very much as it is in England and 
Scotland, making allowances for the comparative precocity of children 
in the East. According to English law, life is divided into three 
periods. Up to seven years there is an absolute incapacity for crime, 
and this is so enacted by s. 82. After fourteen a youth is in precisely 
the same state as to criminal responsibility as any grown man ; 
s. 83 makes this period of responsibility come two years earlier In the 
intermediate period criminal responsibility depends upon the state of 
the mind, and this also agrees with s 83. Nothing is said in the Code, 
however, upon the presumption which is to be drawn, in the absence 
of all evidence, as to whether a child in this transition stage is of 
sufficient maturity to be called to account for its actions "or not. 
Possibly this was passed over as being a matter of evidence. The 
Commissioners, however, in their first report 1846, s. 117, say in 
reference to this section, ” It would seem from this that maturity of 
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Hftdlystafiding is io be presumed in case of such a child unless the nega- 
tive be proved on the defenre." It is difficult to see why there should 
be any presumption that a child who, only a week ago, was absolutely 
exempt from punishnienl on the score of immaturity, should be pre- 
sumed, after seven days have elapsed, to be of mature mind. It is 
also difficult to see how the negative could possibly be proved, in the 
case of any child above seven. According to English law, during this 
second period, “An infant shall be primA facie deemed to be dolt 
incapaxy and presumed to be unacquainted with guilt ; yet this pre- 
sumption will diminish with the advance of the offender’s years, and 
will depend upon the particular facts and circumstances of his case. 
The evidence of malice, however, which is to supply age, should be 
strong and clear beyond all doubt and contradiction.” (i Russ, 109.) 

The onus of proof, therefore, would in England in all cases lie upon 
the prosecution. Accordingly, instances are to be found in which 
children so young as eight 3'ears have been hung, the evidence show- 
ing them to have had a perfect knowledge of the nature of their act, 
and a steady determination to perpetrate it. One remarkable instance 
is mentioned by Mr. Russell. A boy of ten, and a girl of five, years 
old were living together in the same house; the latter was missed 
one day, and after considerable search her body was found buried in a 
dunghill, and shockingly mangled. The boy, when questioned, at 
first denied all knowledge of thematter. When the Coroner’s Jury met, 
he was again charged, but persisted still in his denial. At length, 
being closely interrogated, he fell to crying, and .said he would tell 
the whole truth. He then said that the child had been used to foul 
herself in bed; that she did so that morning (which was ascertained 
to be untrue) ; that thereupon he took her out of her bed, and carried 
her to the dungheap, and with a large knife, which he found about 
the house, cut her in the manner the body appeared to be mangled, 
and buried her in the dungheap, placing the dung and straw that was 
bloody under the body, and covering it up with what was clean ; and 
having so done, he got water and washed himself as clean as he could. 
Me was ultimately convicted upon his own confession, corroborated 
by other circumstances, and his case was referred for the opinion of 
all the Judges, who unanimously agreed, “ that there were so many 
circumstances stated in the report which were undoubtedly tokens of 
what Lord H'Ae CciWs a 7 Hischievous discretion^ that he was certainly 
a proper subject for capital punishment, and ought to suffer; for 
it would be of a very dangerous consequence to have it thought 
that children may commit such crimes with impunity.” (i Russ. 110, 
Arch. 12.) Practically, the boy was not executed ; and probably the 
humane spirit of the present age would refuse under any circum- 
stances to carry out the extreme sentence of the law upon one so 
young. Still, the ca.se is of value as exemplifying the maxim, malitia 
supplcl ceiatem \ a mischievous discretion makes up for want of years. 

There is another point which fs not referred to in s. 83, possibly as 
being also a matter of evidence ; I refer to the invincible presumption 
iriised by the English law, that up to fourteen there is a physical 
incapaclly for the crime of rape, (i Russ, no.) It will be observed 
that the only ground of exemption under s. 83 is mental immaturity; 
but wIk'M' a particular crinif involves a certain organic power which 
IS ordinaiily wanting up to a certain age, il seems only fair to raise a 
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presumption that up to that age the crime cannot be committed. Ad- 
mitting the principle to be a correct one, it may be doubted whether 
exactly the same time would be fixed^n this country, taking the pre- 
cocious maturity of Hindoos into ’iconsideration. With respect to 
offences upon girls, the legislature s’'^‘ems to assume that they come to 
maturity two years earlier herc^han in Europe. (Compare the Indian 
Act 9, Geo, IV, c. 74, s. 65 with the corresponding English one g Geo. 
IV, c. 31, s. 17.) And, possibly, the same view may be taken in the 
case of a boy charged with rape. 

In some of the American Courts the conclusive presumption against 
male puberty before fourteen is rejected, and evidence is admitted to 
establish the existence of physical capacity. (Bishop, § 466.) 

Under the Cr. P. C., s. 399, where any person under sixteen shall 
be sentenced to imprisonment, any offence, the Court passing the 
sentence is authorized to direct tbtf confinement of the offender in a 
reformatory recognised by ^veiinnent, instead of consigning him to 
jail. 

84 . Nothing is an offence wMch is done by a 
person who, at the time of doing it, 
of uMoIndS" fey reason of unsoundness of mind, is 
incapable of knowing the nature of tlie 
act, or that he is doing what is either wrong or con- 
trary to law. 

Commentary. 

Every one at the age of discretion is, by law, presumed to be sane 
and accountable for his actions, unless the contrary be proved. And 
if a lunatic has lucid intervals, the law presumes the offence to have 
been committed in a lucid interval, unless it appears that he was 
actually under the influence of his distemper at the time (i Russ. 113,) 
or that a fit of madness had existed a very short time previously. 
(Alison Cr. L. 652, 659.) And in all cases, where the commission 
of the crime is admitted, but this, or any other incapacity, is alleged, 
the onus of proving it lies upon those who set it up, and if they fail to 
prove it affirmatively to the satisfaction of the Judge, he is bound to 
convict, (R. V. Stokes, 3 C. & K. 185.) 

Defect of understanding is of three sorts — idioc}', lunacy, and that 
which is meicly temporary and artificial, being brought on by 
drunkenness, opium-eating, or such like cause. 

Idiocy is the ordinary case of one who has never had any reason, 
or lucid interval, from his birth. It is geneially easy of proof, as 
being a matter of notoriety, and of course, when established, is a 
complete defence. 

Lunacy presents much greater difficulties on account of the number- 
less phases which it presents, ^and the imperceptible degrees by which 
it dwindles down into something little beyond eccentricity, or oddity 
of manner. In the majority of cases, where a prisoner is shown to be 
a violent madman, dangerous to all around him ; or to be mentally 
estranged from mankind, incapable of thinking ; or acting like a 
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human being — the matter is simple enough. Providence has not left 
him that amount of reason which is necessary to make him accountable 
for his acts. If this state of mind is subject to lucid intervals, the 
further question is introduced whether the act was perpetrated in a 
lucid interval or not. But often the insanity is of a different type ; 
the delusion is only partial— a inonomania as it is called — which affects 
him on particular points, or in respect to particular persons — leaving 
him, as to other matters, in the ordinary slate. How is his act to be 
judged of when it is connected with the subject of his delusion ? How, 
when it has no connection with it? May a man justify a larceny 
on the ground of a belief that he is Emperor of China ; or can he 
be acquitted of murder because he conceived that the murdered man 
was an enemy to his country ? 

These points have all undergone repeated discussion, and pro- 
bably the most clear and lucid treatment of the entire matter will 
be found in the answers given by the English Judges to certain 
questions proposed to them by the House of Lords, in the case of R. 
V. M*Naughlen (lo Cl. and Kin., 200; S.C. 1 C. and K. 130) quoted 
in 1 Russ. 121. The questions were as follows 

“ Ist. What ia the law respecting alleged crimes, committed by peraona 
afflicted with insane delusion iu respect of one 01 * tiioi-e particular subjects or 
persons ; as, for instance, where, at the time of the commission of the alleged 
crime, the accused knew he was acting contrary to law, but did the act com- 
plained of with a view, under the influence of insane delusion, of redressing 
or revenging some supposed grievance or injury, or of producing some public 
benefit ? 

** 2iid. What are the proper questions to be submitted to the jury when a 
person, alleged to be afflicted with insane delusion respecting one or more 
particular subjects or persons, is charged with the commission of a crime, 
(murder for example,) aud insanity is set up as a defence ? 

3rd. in w'hat terms ought the question to bo left to the jury as to the 
prisoner's state of mind at the time when the act was committed ? 

“ 4th. If a person, under an insane delusion as to the existing facts, commits 
au offence in couscquence thereof, is he thereby excused P 

5bb. Can a medical man, conversant with the disease of insanity, who 
never saw the prisoner previous to the trial, hut who was present during the 
whole trial and the examination of all the witnesses, be asked his opiuion as to 
the state of the prisoner's mind nt the time of the commission of the ulleged 
crime, or his opinion w'hethcr the prisoner was conscious, at the time of doing 
the act, that he was acting contrary to the law, or whether he was labouring 
under and what delusion at the time F" 

To these questions the Judges (with the exception of Mauley J., who gave on 
his own account a more qualified answer) answered as follows : — 

To the first question : — “ Assuming that your Lordship's inquiries are con- 
fined to those persons who labour uinler such partial delusions only, and are nob 
in other respects insane, we are of opinion, that, notwithstanding the party did 
the act complained of w'ith a view, under the influence of insane delusion, of 
redressing or revenging some supposed grievance or injury, or of producing some 
public benefit, he is nevertheless punishable, according to the nature of the 
crime committed, if he knew, at the time of committing such ciiine, that he was 
acting contrary to law, by which expression we understand your Lordships to 
mean the law of the land." 

To the 2nd and 3rd questions ; — " That the jury ought to. be told in all cases 
that every man ia presumed to be sane, and to possess a suflicient degree of 
reason to be responsible for his crimes, until the contrary be proved to their 
satisfaction ; and that, to establish a defence on the ground of insanity, it must 
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bo clearly proved that, at the time of the committing of the act, the party 
accnsed was labouring under such » defect of reason, from disease of the mind, 
as not to know the nature and quality of the act he was doing, or, if he did 
know it, that ho did not know ho was doing what was wrong. The mode of 
putting the latter part of the question to the jury on these occasions has 
generally beon, Avhether the accused, at the time of doing the act, knew the 
difference between right and wroiig,^ which mode, though rarely, if ever, 
leading to any mistake with the jury, is not, as we conceive, so accurate when 
put generally, and in the abstract, ns when put to the party’s knowledge of 
right and wrong, is respect to the very act with which ho is charged. It the 
question were to be put as to the knowledge of the accused, solely and exclu- 
sively with reference to the law of the land, it might tend to confound the jury, 
by inducing them to believe that an actual knowledge of the law of the hind 
was essential in order to lead to ii conviction, whereas the law is administered 
upon the principle that every one must be taken conclusively to know it, without 
proof that ho doe.** know it. If th«» accnsed was conscious that the act was one 
which he ought not to do, and if that act was at the same time cont’^ary to the 
law of the land, he is punishable ; and the usual course, therefore, has been to 
leave the question to tho jury, whether the party accused had a sufficient degree 
of reason to know that he was doing an act that was wrong ; and this course, 
wo think, is correct, accompanied with such observations and explanations as 
the circumstance of each particular case may require.” 

To the fourth question : — The answer to this question must, of course, 
depejid on the nature of the delusion ; but making the same assumption as we 
did before, that he labours under such partial dclu.<ion only, and is not in other 
respects insane, we think he must be considered in the same situation as to 
responsibility as if the facta with respect to which the delusion exists were real. 
For example, if, under the influence of his delusiou, he supposes another man 
to bo in the act of attempting to take away his life, and ho kills that man, as he 
supposes, in self-defence, lie would be exempt from punishment. If his delusion 
was that the deceased has inflicted a serious injury to his character and fortune, 
aud he killed him iu revenge for such supposed injury, he would be liable to 
punishment.” 

And to the last question : — “ We think the medical man, under the circum- 
stances supposed, cannot in strictness bo asked his opinion in tho terms above 
stated because each of tho.so questions involves tho determination of the truth 
of tho facts deposed to, wlik-Ii it is for the jury to decide; and the questions 
are not mere questions upon a matter of science, in which case such evidence is 
admi.ssiblc. But where the facts are admitted or not disputed, and the question 
becomes substantially one of science only, it may be convenient to allow the 
question to be put in that general form, though the same cannot be insisted ou 
us a matter of right.” 

The whole subject is exhraislively discussed by Mr. Justice Stephen, 
in his recent work on the History of the Criminal Law, vol. II, chap. 19, 

It is a wise caution which was jjiven by Baron Hume not ** to 
receive as evidence of madness the atrocity or brutality of the act 
itself that has been done, though there has been no previous symptoni 
of the disease.” (Alison Crim. L. 653.) In many remarkable trials 
in England an attempt has been made to set up insanity on this 
ground, but the Judges have always strenuously resisted the intro- 
duction of a principle, which would make a criminal safe in proportion 
to the barbarity of bis acts. Mere crime, however savage and purpose- 
less, is unfortunately only too consistent with all that we know of 
human nature. And it is also most necessary to remember, that “ mere 
oddity of manner, a half craziness of disposition, if unaccompanied by 
an obscuring of the conscience will not avail the prisoner.” (Alison 
Crim. L. 655.) The evidence must prove an alienation of reason, per- 
verting the moral sense. (R. v. Nobin Chunder, 13 B.L.R. Appx. 20 ; 
S.C. 20 Suth. Cr. 70.) 
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The case of persons who are deaf, or dumb, or both, is occasionally 
one of much difficulty. One who was deaf and dumb from birth 
used to be assumed to be also an idiot, since he had no means of 
acquiring information as to the law of the land, or of learning the 
distinction between right and wrong. This presumption, however, 
might be rebutted by showing that he had the use of his understand- 
ing, and of course would vanish^ if it were proved that he had been 
fully instructed, as many have been by the well-known discoveries 
in the art of teaching such persons. Where, therefore, such a person, 
or a person merely deaf, or merely dumb, stands charged with an 
offence, three states of fact are possible. The evidence may show 
that he is actually destitute of such an amount of reason as makes 
him a responsible being. In that case he would be dealt with as an 
ordinary idiot. Or, he may appear to have sufficient intelligence, 
and there may also be means by writing, or by such a system of 
signs as he understands, of communicating with him, so as to convey 
to him the nature of the charge and evidence against him, and so as 
to admit of his making a defence. In that case his trial would 
proceed, and he might be convicted and punished. Of course, very 
great caution would be requisite before such a conviction could be 
considered satisfactory. An intermediate state of things would arise, 
where the evidence established his mental intelligence, but no means 
existed of communicating with his mind, or of enabling him to 
communicate with the witnesses or the Court. In such a case the 
old English practice used to be, to let the trial proceed, the Judge 
watching the case on behalf of the prisoner. It is evident, however, 
that a prisoner tried in that manner might be convicted on a charge 
of whose nature he was utterly ignorant, and to which he could have 
given a complete answer. The modern course is that which was adopt- 
ed in R. V, Dyson (7 C. & P. 305) which was followed in R.z'. Pritchard, 
{Ibid. 303.) In the latter case, Alder son, B. said to the jury, “ There 
are three points to be inquired into ; — First, whether the prisoner is 
mute of malice or not ; secondly, whether he can plead to the indict- 
ment or not ; thirdly, whether he is of sufficient intellect to comprehend 
the course of proceedings on the trial, so as to make a proper 
defence — to know that he might challenge any of you to whom he 
may object — and to comprehend the details of the evidence which in 
a case of this nature must constitute a minute investigation. Upon 
this issue, therefore, if you think that there is no certain mode of 
communicating the details of the trial to the prisoner, so that he can 
clearly understand them, and be able properly to make his defence 
to the charge, you ought to find that he is not of sane mind. It is 
not enough, that he may have a general capacity of communicating 
on ordinary matters.” {Acc, R. v. Berry, 1 Q.B.D. 447.) 

In all the above cases the jury found that the prisoner was of non- 
sane mind, in the sense of being unable to take an intelligent part 
in the proceedings, and the Court ordered the prisoner to be confined 
in prison during the pleasure of the Crown under 39 & 40, Geo. Ill, c. 
94, s. 2. The Cr. P.C. 1882 now provides (s. 341) that “ if an accused 
person, though not insane, cannot be made to understand the pro- 
ceedings, the Court may proceed with the inquiries or trial ; and, in 
the case of a Court other than the High Court, if such inquiry results 
in a committal, or if such trial results in a conviction, the proceedings 
shall be forwarded to the High Court with a report of the circumstances 
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of the case and the High Court shall pass thereon such order as*to it 
seems fit.” 

This section applies to persons whose inability to understand the 
proceedings arises from their being deaf or dumb, or ignorant of the 
language, or from any other similar cause except unsoundness of 
mind. (Empress v. Husen, 5 Bom. 262.) 

The Cr. P.C. Chap. XXXIV contains rules for the treatment of 
lunatics. Where a prisoner, against whom a charge is preferred, is 
shown to be of unsound mind and incapable of making his defence, 
the case is to be postponed, but to continue pending, and the prisoner 
is to be released on bail, or kept in custody, according to the character 
of the offence charged, (ss. 463-469.) 

Whenever any person is acquitted, upon the ground that at the time at 
which he is alleged to have committed an offence he was, by reason of uiiMound- 
noss of mind, incapable of knowing the nature of the act alleged as constituting 
the offence, or that it was wrong or contrary to law, the iiudiug shall state 
especially whether ho committed the act or not.” (s.470.) 

'rhec.ase is then to be reported to the Local Government, who may 
commit the person to custody in a lunatic asylum or other safe place 
(5.471)01* hand him over to his friends for safe keeping, (s. 475.) 
If committed to a lunatic asylum under s. 430, he can only be released 
upon the report of a commission, to the effect that “ they consider 
that he can be set at liberty without danger to himself, or any other 
por.son.” (s. 474.) 

In addition to the powers conferred by this Act, provision has been 
made by 14 & 15 Vict. c. 81, for the removal from India of persons 
charged with ofiences, and acquitted, or not tried on the ground of 
insanity. Section i makes it lawful for the person, or persons, 
administering the Government of the Presidency in which such persons 
shall be in custody, to order such person to be removed from India to 
any part of the United Kingdom, there to abide the order of Her 
Majesty concerning h!^ or her safe custody, and to give such direc- 
tions for enabling such order to be carried into eliect as may be 
deemed proper. (z« re Maltby, 7 Q.B.D. 18.) 

Section 4 provides for the recovery from the lunatic of the expenses 
so incurred. 

See, also. Act XXXVI of 1858 (Lunatic Asylums,) and Act II of 
1867, (High Court : Convicts) as to removal of lunatic prisoners from 
jail to a lunatic asylum. 

85' Nothing is au ofEenco which is done by a 
person who, at the time of doing it, 
is, by reason of intoxication, incapable 
of knowing the nature of the act, or 
that he is doing what is either wrong 
or contrary to law, provided that tho 
thing which intoxicated him was administered to him 
without his knowledge or against his will. 

10 
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86 - In cases where an act done is not an offence 
unless done with a particular know- 
ledge or intent, a person who does the 
act in a state of intoxication shalLbe 
liable ,tQ. bo dealt with as if he had tho 
same knowledge as ho would have had 
if he had not been intoxicated, unless the thing 
Avhich intoxicated him was administered to him with- 
out his knowledge or against his will- 

Commentary. 

Section S6 raises, but does not entirely settle, the question, how 
far evidence of intoxication is admissible where the element of know- 
ledge, or intent, enters into the definition of an offence. For instance, 
it has been ruled in America, 

That where a peculiar knowled^fe waa an element of the guilty act, requir- 
ing nice discriininution and judgment, as in passing a count erf eitod bank hill 
knowing it to he counteTfeit ; and where deliberatimi and preiucditiiLiori are 
necessary ingiedionts of the crime, as in murder of the first dt^giee— evidence of 
intoxication is admissible and proper to bo taken into cousiJtjratioii by the jury, 
in determining the question as to the guilty knowledge in the one case, and aa 
to the deliberation and premeditation in the other.” (Bishop § 4y9, ii. 3.) 

The Penal Code requires it to be assumed that a man voluntarily 
drunk had “ the same knowledge as he ivould have had if he had not 
been intoxicated.’’ 'Therefore, where from a given state of facts the 
law assumes a particular knowledge, or that knowledge is a matter 
of necessary inference, intoxication cannot be set up. For instance, 
if a man shoots another, he would not be allowed to say that he was 
drunk, and did not know that he held a pistol in his hand, or that 
the effect of discharging it would be to cause death. So, if he killed 
another under circumstances which, had he been sober, could have 
created no alarm in his mind, he would not be allowed to plead that 
through intoxication he imagined that his life was in danger. But 
where it is incumbent on the prosecution to make out specific know- 
ledge of a particular fact, and whcic the ciicumstances raise no 
necessary inference of it, the rule might be different. For instance, 
if a man is charged with passing olT a counterfeit rupee, knowing it 
to be such, the knowledge must be made out by the prosecution, and 
is not necessarily to be assumed, though it might be inferred from 
the mere fact of passing the coin. Suppose the fact to be established 
that the man had seveial good rupees in his pocket, but knew also 
that he had one bad rupee, still it would have to be made out that 
he knew he was paying the bad lupee, not merely that he had the 
means of knowing, if he had taken belter precautions. It would be 
clearly admissible to show that he was in a hurry to catch a train, and 
theiclore did not examine the com; and 1 can see no reason why 
evidence of his intoxication should not be admissible for the same 
; purpose. Hurry is a state of mind voluntarily brought about just as 
i much as drunkenness. 

Section 86 lays down no rule as to the inference of intent in cases 


Offence requir- 
ing a particular 
intent or know- 
committed 
by one who is in- 
toxicated. 
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of intoxication. A man is assumed to intend the natural or necessary 
consequences of his own act, and in the majority of cases the question 
of intention is merely the question of knowledge. If I strike a man 
on the head with a loaded club, I am assumed to know that the act 
will probably cause death ; and, if that result follows, 1 am assumed 
to have intended that it should. As the drunkard is assumed to have 
had the knowledge, he must necessarily be assumed to have had the 
intention ; since, assuming the knowledge, the law will allow no other 
explanation of the act to be given. But sometimes, in determining 
tlie quality of an ofTence, evidence is necessary of a specific existing 
state of mind, which must be found as a fact, and cannot be assumed. 
For instance, supposing a fatal blow to be stiuck under circumstances 
of grievous provocation ; it might be shown that, notwithstanding the 
provocation, the defendant had acted, not under its influence, but from 
a pre-conceived malicious resolve to kill. If so, the offence would be 
murder. But the mere fact of the deadly blow would not be sufficient 
evidence for that pupose. Given the provocation, the legal inference 
derivable from the character of the blow would be exhausted in 
making the act be culpable homicide not amounting to murder. 
Evidence of a different state of mind would be required to constitute 
the graver charge. In this state of things intoxication might be an 
answer to the charge of murder. As Mr. Bishop observes, (§ 493.) 

“ Tho bettor doctrine is that if, for instanv. a, the question is, whether the 
killing arose from a provocation given at the time, or from previous malice, 
evidence of the prisoner’s having been too drunk to carry this previous malice 
in his heart maybe admitted. And the consideration is not to bo withheld 
from the jury that his drunkonness may rehder more weighty the presumption 
of his having yiel<led to the provocation, rather than to the previous malice; 
because of the fact, that the passions of a drunken man are more easily 
aroused than those of a sober one. This doctrine differs from that untenable 
one, of drunkenness excusing, or palliating, either the passion or the malice. 
So, intoxication sheds light on the question, whether expressions used by 
the prisoner sprang from a deliberate evil purpose, or wore the mere idle words 
of a drunken man. This evidence, moreover, assists in deteimining whether tho 
defendant acted under the belief that bis property, or person, was about to be 
attacked.** 


Act not intended 
and not known to 
be likely to cause 
death or grievous 
hurt, done by con- 
sent. 


87 - Nothing, which is not intended to cause death 
or grievous hurt, and which is not 
known by the doer to be likely to 
cause death or grievous hurt, is an 
offence by reason of any harm which 
it may cause, or be intended by the 
doer to cause, to any person above eighteen years of 
age, who has given consent, whether express or 
implied, to suffer- that harm ; or by reason of any 
harm which it may be known by the doer to be 
likely to cause to any such person, who has consented 
to take the risk of that harm. 


Illustration. 

A and Z agree to fence with each other for amusement. This 
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ngr^ment implies the consent of each to suffer any harm which, in 
the course of such fencinj^, may be caused without foul play ; and if 
A, while playing fairly, hurls Z, A commits no olTence, 

88 * NotlliDg, whicli is not intended to cause 
.X X . X X death, is an offence by reason of any 
to cause death, iiarm 'whicli it may cause, or be 
fugood^idTtOT intended by the doer to cause, or be 
the benefit of a knowii by the docr to be likely to 
cause, to any person for whose benefit 
it is done in good faitli, and who has given a con- 
sent, whether express or implied, to suffer that 
harm, or to take the risk of that harm. 

Ill list tuition . 

A, a surgeon, knowing that a particular operation is likely to cause 
the death ot Z, who suiters under a painful complaint, but notintend- 
ing to cause Z's death, and intending, in good faith, Z’s benefit, 
performs that operation on Z with Z’s consent. A has committed no 
offence. 


89 . Nothing, which is done in good faith for the 
benefit of a person under twelve years 
f4hfr4cbe"l;^ age, or of unsound mind, by or by 
fit of a child or consent, either express or implied, of 
mind, hy or by the guurdiaii OT otlieT person having 
c^sciit of guar, charge of tliat person, is an 

offence by reason of any harm which 
it may cause, or bo intended by the doer to cause, 
,, or be known by the doer to bo likely 

I'rovisoea. . t i 

to cause, to that person : jrrovided — 

First . — That this exception shall not extend to 
intentional causing of death, or to the attempting 
to cause death ; 

Secondhj . — That this exception shall not extend 
to the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; • 

Thirdly . — That tliis exception shall not extend to 
the voluntary causing grievous hurt, or to the 
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attempting to cause grievous hurt, unless it be for 
the purpose of preventing death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Fourthly . — That this exception shall not extend 
to the abetment of any offence, to the committing of 
which offence it would not extend. 


Illustration » 

A, in jrood faith, for his child’s benefit, without his child’s consent, 
has his cliild cut for the stone by a surgeon, knowing it to be likely 
that the operation will cause the child’s death, but not intending to 
cause the child’s death. A is within the exception, inasmuch as his 
object waa the cure of the child. 


90 . A consent is not such a consent as is intended 
by any section of this Code, if the 
to^eTven u“n7e'J conscnt is given by a person under 
f«arormisooncep- fgap of injiuy, 01* Under a misconcep- 
tion of fact, and if the person doing 
the act knows, or has reason to believe, that the con- 
sent was given in consequence of such fear or mis- 
conception — Or, 


Consent of a 
child or person of 
unsound mind. 


If the consent is given by a person who, from 
unsoundness of mind, or intoxication, 
is unable to understand the natui’o and 
consequence of that to which he gives 
his consent ; or, unless the contrary appears from 
the context, if the consent is given \)j a person who 
is under twelve years of age. 


Commentary.- 

The latter part of this section will introduce an important diver- 
gence from the doctrines of English law, in reference to crimes 
which depend upon absence of consent. For instance, both by 
English law and under the Code (s. 375) a man commits rape who 
has sexual intercourse with a w'oman without her consent. But the 
English jurists hold that mere physical consent is sufficient, and that 
even though the woman is an idiot, still if she consents from mere 
animal instinct, the offence is not committed. (R. v, Fletcher, 28 L.J. 
M.C. 85; S.C. Bell 63; R. v. Fletcher, L.R.i, C.C. 39.) But the 
Indian law is not satisfied without the intelligent consent of a woman 
who is able to understand the nature and consequences of the act. An 
idiot may be as capable of assenting to sexual intercourse as any other 
female animal. But it is plain that the nature and consequences of 
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illicit intercourse with a woman are very different from what they would 
be in the case of a cow. It is precisely this difference which the Indian 
law requires that she should be able to understand, and, understand- 
ing it, still to consent. 

So as regards assaults, both by English law and under the Code 
(s. 350) the absence of consent is an essential ingredient in the offence. 
But the English jurijjt treats consent as a simple tact; and, therefore, 
held until a recent Statute that the consent even of a child under ten 
years of age to what would otherwise be an indecent assault, prevents 
the act being indictable, (U. v. Johnson, 34 L J.iM.C. 192 ; K. v. Beale, 
L.R. I C.C. 10) provided she knows, as a fact, what she is consenting 
to, and does not merely submit, but consent. (K. v. Lock, L.R. 2 
C.C. 10, post note to s. 354.) But by the Code, the consent of a per- 
son who i-s under twelve years of age is immaterial. Therefore, where 
the act, if done without consent, would be a?i offence, tlie fact that 
such a consent was given by a child under twelve years of age 
would be no justification, unless the contrary appears from the con- 
text. The contrary does appear from the context in cases of rape, 
where the age of consent is reduced from twelve years of age to ten 
years. 

For an illustration of consent given under a misconception of fact, 
see R V. Poonai Fattemah, (12 Suth. Cr. 7; S.C. 3 B.L.K, A. Cr. 25,) 
where the accused, a snake charmer, induced the deceased to allow 
themselves to be bitten in the belief that the charmer had power to 
cure snakebite by charms. 

91 . The exceptions in Sections 87, 88 and 89 
do not extend to acts wliich are 
offences independently of any liarm 
wliicli they may cause, or be in- 
tended to cause, or be known to be 
likely to cause, to the person giving 
the consent, or on whose behalf the 
consent is given. 

Illustration. 

Causing miscarriage (unless caused in good faith for the purpose 
of saving the life of the woman) is an offence independently of any 
barm which it may cause or be intended to cause to the woman. 
Therefore, it is not an offence “ by reason of such harm and the 
consent of the woman, dr of her guardian, to the causing of such 
miscarriage does not justify the act. 

92 - Nothing is an offence by reason of any barm 
which it may cause to a person for 
whose benefit it is done in good faith, 
^thLtoSn.mfc “ without that person’s consent, if 

th. oiroumstaBces ar. auoh that it is 


Acts which are 
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son CO 11 80 nt ing, 
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impossible for that person to signify consent, or if 

„ . that person is incapable of giving con- 

sent, and has no guardian, or other 
person in lawful chai’ge of him, from whom it is 
possible to obtain consent in time for the thing to 
be done with benefit. Provided — 

First . — That this exception shall not extend to 
the intentional causing of death, or the attempting 
to cause death ; 

Secondly . — That this exception shall not extend 
to the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly . — That this exception shall not extend to 
the voluntary causing of hurt, or to the attempting 
to cause hurt, for any purpose other than the pre- 
venting of death or hurt ; 

Fourthly . — That this exception shall not extend 
to the abetment of any offence, in the committing of 
which offence it would not extend. 

Illzistrations. 

{a) Z is thrown from his horse, and is insensible. A, a surgeon, 
finds that Z requires to be trepanned. A, not intending Z’s death, 
but in good faith, for Z’s benefit, performs the trepan before Z 
recovers his power of judging for himself. A has committed no 
offence. 

{b) Z is carried off by a tiger. A fires at the tiger knowing it to 
be likely that the shot may kill Z, but notintending to kill Z, and 
in good faith intending Z’s benefit. A’s ball gives Z a mortal wound. 
A has committed no offence, 

(c) A, a surgeon, sees a child suffer an accident which is likely to 
prove fatal unless an operation be immediately performed. There is 
not time to apply to the child’s guardian. A performs the operation 
in spite of the entreaties of the child, intending, in good faith, the 
child’s benefit. A has committed no offence, 

id) A is in a house which is on fire, with Z. a child. People below 
hold out a blanket. A drops the child from the house-top, knowing it 
to be likely that the fall may kill the child, but not intending to kill 
the child, and intending, in good faith, the child’s benefit. Here even 
if the child is killed by the fall, A has committed no offence. 
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Explanation . — Mere pecuniary benefit is not bene- 
fit within the meaning of Sections 88, 89 and 92. 

93 . No communication made in good faith is an 
offence by reason of any liarm to the 
pei'son to whom it is made, if it is 
made for the benefit of that person. 

II lustration. 

A, a surgeon, in good faith, communicates to a patient his opinion 
that he cannot live. The patient dies in consequence of the shock. 
A has committed no offence, though he knew it to be likely that the 
communication might cause the patient’s death. 

Commentary. 

Sections 87 — 93 apply to cases in which an act, likely to result in 
dangerous consequences, is done to a person with his permission, or 
for his benefit. These exceptions are as follows : — 

First . — Acts not intended, are known to be likely to cause death, or 
grievous hurt, are not offences, when done to a person above eighteen, 
who has consented to suffer, or run the risk of, the harm. (s. 87.) 

The phrase ** grievous hurt” is defined in s. 320. Of course, every 
man is assumed to contemplate that harm which is the probable 
result of the weapon he uses ; therefore, if two persons were to fence 
with naked swords, though in the most friendly spirit, and one were 
to kill the other, this would be culpable homicide, (i East P.C. 268 ; 
Foster 260.) It is to be observed that this exception only applies 
where the person suffering the harm is above eighteen ; and, there- 
fore, a boxing match between two school -boys below that age would 
be criminal. But it would not be criminal for a parent, or master, 
to inflict moderate punishment upon a child or apprentice; for this 
is in itself a lawful act and comes under the exception in s, 79. 
(i Russ. 773.) Nor is any act, whether with or without consent, an 
offence, if the harm is of a very slight character, (s. 99,) 

The harm done must not be different in kind, or degree, from what 
the person has agreed to run the risk of. Therefore, if two men 
were to begin boxing with gloves, one would not be justified in 
throwing aside the gloves, and striking with his fist. Similarly, 
either of the players in a fencing match would be bound to discon- 
tinue the moment the button fell off his foil. On the same piinciple, 
all the recognized rules to the contest must be observed, for tliey 
enter into the estimate of the risk. Where two men are sparring, every 
blow must be fair. And so it is laid down in East, (i E.P.C. 269.) 

** That in cases of friendly contests with weapons, which, though not of a 
deadly nature, may yet breed danger, there should be duo warniug given that 
each party may start upon equal terms. For, if two were eugagod to play at 
cudgels, and the oue made a blow at the other, likely to hurt, before he was 
upou his guard, and without warning, and death ensued, the want of duo and 
friendly warning would make such act amount to manslaughter, hut not t<» 
murder, because the iutcut was not malicious.” 
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It may be questioned whether a prize-fight between two adtilts, 
fairly conducted according to English rules, would be protected 
under this section. Notwithstanding the apparent ferocity of the 
contest, it may well be argued, that it is not on the whole likely to 
cause death, or grievous hurt ; certainly the annals of boxing are in 
lavour of such a position, where the combatants are at all matclied. 
On the other hand, there is no doubt that the law of England, which 
countenances such sports as fencing, wrestling, and cudgel playing, 
always treated prize-fighting as absolutely illegal, and even extended 
the criminality to every one present, and countenancing the trans- 
action. (I Russ. 8i8.) To a certain extent, the greater danger of 
prize-fighting may be the reason for the difference ; but probably the 
real cause is the publicity with which such contests are attended, and 
the disorderly crowd which they collect. Accordingly, in cases 
where no death ensues, the English practice is to indict the offender 
foriiot and breach of the peace. (Foster 260; R. 7;. Billingham, 2 
C. & P. 234; R. V. Perkins, 4 C. & P. 537.) This being so, a prize- 
fight would still be criminal under s. 91, independently of any injury 
intended, or accruing to the parties engaged. 

Secondly . — No act, not intended to cause death, is to bean offence, 
if it is done for the benefit of the person suffering it; with the 

consent of such person, being qualified to give such consent, and 
giving it of his own free will, with full knowledge of all the facts, 
(bS. SS, 90) : secondly, in the case of persons not capable of giving 
consent, if the consent of the person lawfully in charge of them is 
obtained (s. 89) ; or, ihirdly^ even without obtaining consent, where, 
under the circumstances, such consent could not possibly be obtained. 
(s.92.) 

The sections will have to be very liberally construed, or they may 
prove most dangerous to medical practitioners, who must take steps, 
olten of a most dangerous character, upon the spur of the moment. 

No act which is intended to cause death will be protected. And 
therefore, a man who killed a woman in order to save her from being 
ravished, or who supplied another with poison in order to enable him 
to escape from deatli upon the scaffold, would not be within tlie excep- 
tion. (See ss. 305, 306.) But it is no offence to do an act before the 
birth of a child, which prevents its being born alive, or causes it to die 
after its birth, when the act is done in good faith for the purpose of 
saving the mother's life. (s. 315.) 

Mere pecuniary benefit will not be sufficient. (Expl. s. 92.) I once 
kne\v a strange case, in which a man who had a life-esUte in himself, 
entailed upon his children, with reversion to himself in fee, wanted to 
raise a loan upon the security of his esbate. He had no children, but 
as it was possible he might have issue, the security was rejected. He 
hit upon the strange idea of having himself castrated in order to make 
possibility of issue extinct 1 I need hardly say that the proposal to 
effect this singular covenant against encumbrances was not sanction- 
ed by his lawyer. The performance of such an operation for such a 
purpose would, of course, be illegal under this Code ; firsts because 
the benefit is not such as is contemplated by the act ; secondly, be- 
cause grievous hurt, such as emasculation is declared to be, can only 
be done for the purpose of preventing death or other grievous hurt, or 

11 
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for cure of a disease. (R. v. Baboolun, 5 Suth. Cr. 7 ; S.C. i Wym. 
Cr. 12.) And, therefore, a soldier who should aid another in muti- 
lating himself, in order to procure his discharge, would also be guilty. 

As to the consent which is necessary, I conceive that every proper 
consent should always be presumed, where the act is in itself proper 
and beneficial ; as, lor instance, a surgical operation. And this is in 
accordance with the principle of the law of evidence, that innocence 
will always be presumed ; and, therefore, where the act is firimd facte 
lawful, but may be unlawful by omitting certain precautions, it will 
be assumed that those precautions have been taken, until the contrary 
is shown. 

** 'j’hu3, ivLore the plaintiff complained that tho defendant who had chart-ered 
his ship had pur on board an article highly iiiflammahle and dangerous, without 
giving notice of its nature to the master or others iu charge of the ship, whereby 
the vessel was burnt, ho was held bound to prove this negative averment.** 
(ITayl.Ev. §113.) 

Even where no actual consent could possibly have been given — as 
in the case of a patient who had not been informed of the necessity 
of any operation, and who was suddenly given chloroform — I have no 
doubt that the mere fact of his liaving placed himself under medical 
care carried with it an implied consent to submit to everything neces- 
sary and proper for a cure. 

The contrary presumption would arise where the act was in itself 
apparently' unlawful. Therefore, a person who had killed, or wounded, 
another in a struggle, and who pleaded that it was the accidental 
result of an amicable contest, entered into by mutual consent, would 
have to prove his plea, (i Tayl. Ev. § 118.) 

A more difficult case, but one which might easily happen, would 
be where the party expressly withheld his consent, though the act 
were admitted to be for his benefit, and for the sole purpose of saving 
his life. Such a case might possibly arise, where a timid patient 
could not nerve himself to undergo an operation, however necessary. 
Such a case is not provided for by this act ; and should it arise, the 
surgeon, if he wished to be absolutely safe against subsequent 
charges, would be compelled to leave the sufferer to his fate. Of 
course, if such a charge were brought, and a conviction procured, the 
punishment would be no more than nominal. 

Section 93 was intended by the Commissioners to guard against 
a possibility which their ingenuity foresaw, though it is hardly likely 
ever to become a reality. The words of s. 299 are so wide, that a 
person might commit the offence of culpable homicide by suddenly 
communicating disastrous intelligence to a person whose state of 
health was such that the shock might readily prove fatal. It seemed 
to the Commissioners that the section ought not to be altered so as to 
exclude such an act from the list of offences ; because, if a person 
maliciously, and for the purpose of killing or injuring another, imparted 
a shock of this species, the act was as truly criminal as if a tangible 
weapon had been used. Section 93 was therefore introduced to 
protect the innocent, without unduly cloaking the guilty. When we 
remember, however, that the words good faith*' imply due care 
and attention ; and that it is expressly stipulated that the commu- 
nication shall be mado for the benefit of the person to whom it is ad- 
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dressed, it may be doubted whether the danger, supposing any existed, 
is much diminished. (See ist Report, 1846, §§ 243 — 249.) 

The clause may also be applied in cases wjiich would otherwise 
come under the head of criminal trespass, (s. 441 or insults, s. 504.) 

94 - Except murder, and offences against the 

... , • State, punishable with death, nothing is 

person is compel- ail OTOiice WHich 18 ( 10110 by aporsoii who 
led by throats. Compelled to do it by threats, which, 

at the time of doing it, reasonably cause the appre- 
liensiou that instant death to that person will other- 
wise be the consequence ; provided the person doing 
ilie act did not of his own accord, or from a reason- 
able apprehension of harm to himself short of instant 
death, place himself in the situation by which he 
became subject to sixch constraint. 

Explanation 1 . — A person who, of his own accord, 
or by reason of a threat of being beaten, joins a gang 
of dacoits, knowing their character, is not entitled to 
the benefit of this exception, on the ground of his 
having boon compelled by his associates to do any- 
thing that is an offence by law. 

Explanation 2. — A person, seized by a gang of 
dacoits, and forced, by threat of instant death, to do 
a thing which is an offence by law ; for example, a 
smith compelled to take his tools, and to force the 
door of a liouse for the dacoits to enter and plunder 
it, is entitled to the benefit of this exception. 

Commentary- 

This section differs slightly from the doctrines of English and Scotch 
law. By English law, it would appear that a threat of actual death, 
impending at the moment, would be an excuse for the committal of 
any crime except murder. In the last named case, Lord/fa/e lays it 
down that, 

If a. man bo desperately assaulted, and in peril of death, and cannot other, 
wise escape, nnless, to satisfy his assailant’s fury, ho will kill an innocent person 
then present, the fear and actual force will not acquit him of that crimo and 
punishment of murder, if he commit the fact ; for ho ought rather to die 
himself than kill the innocent.” (1 Halo, 51.) 

But actual present and continuing fear of death has been held an 
excuse for joining in a riot ; forgiving supplies to rebels, and assisting 
them in minor acts of treason ; and even for joining and marching 
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wUhVehels. (i Hale 49 — 51, 139 ; Foster C.L. 13.) But in no case will 
fear of injury to house or goods, or apprehension of personal violence 
short of death, be any excuse whatever; (i Kuss, 139; R. v, Tyler, 8 
C. &: P. 620) ; nor will even threats of death avail the prisoner, where 
time permits him to procure the protection of the law. (i Hale, 51.) 

By Scotch law it is laid down that, 

** The excuse of compulsion will only avail if the prisoner was in such a situ- 
ation that he could not resist without uianifest peril to his life or property.’* 
(Alison Orim. L. C72.) 

Accordingly, the plea of compulsion was Iield sufficient upon indict- 
ments for high treason and piracy. In all the cases cited by Mr. 
Alison the fear was a fear of immediate death, and I am inclined to 
think that the proposition as to peril to properly being sufficient justifi' 
cation for crime is loo widely stated. 

Under s. 94 the compulsion must be such as is required by English 
law; and in the cases of murder, and waging war against the Queen 
IS. 121), even this plea will be insufficient. 

95 . Nothing is an offence by reason that it causes, 
Aft on using intended to cause, or that 

siigut haim. it is kuown to be likely to cause, any 
harm, if that harm is so slight that no person of 
ordinary sense and temper would complain of such 
harm. 

Commentary. 

This is a novel, V)ut a useful section. It is plain that the “person 
of ordinary sense and temper*’ must be taken Irom the class to which 
the actual complainant belongs. Gross language, and even personal 
violence, may be so common among members ot a particular class of 
the community, that such acts may be done by one to another without 
any idea tliat any just ground for complaint is given. Similar acts 
in a dilfeient rank of lile might necessarily exhibit an intention to 
insult and injure. The section is valuable as allowing the Judge a 
means of evading the strict letter ol the law, whenever merely litigious 
charges are brought under such Sections as 294, 295, 499, 503, &c. 

The original framers of the Code in their notes (p. 81) say of this 
clause, that it, 

“ Is intended to provide for those cases which, though from the imperfections 
of language, they fail w'ithin the letter of the pcuiil law, are yet not within its 
spirit, and are all over the world considered by the public, and are for the 
most {>art dealt, with by the tribunals, as iunoeent. As our detinitions arc tranied, 
it is theft to dip a pen into another man’s ink ; mischief to crumble one of his 
vvafors ; an assault to cover him with a cloud ot dust by riding past him ; hurt 
to incommode him by pressing against liim in getting into acarmige. There are 
innurnerablo acts without performing which men cannot live together in society 
— acts wliich all men coiislaiitly do and suffer in tuim, and which it is desirable 
they sliould do and suffer in turn, yet which differ only in degree from crimes. 
That t hese acts ought not to be treated as crimes is evident, and we think it 
far better expressly to except them from the penal clauses of the Code tlian to 
leave it to the Judges to except them in practice.” 

For instance, the High Court of Bombay reversed a conviction foi 
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theft under this section, where the accused was sentenced to seven days’ 
imprisonment for pickinjif pods, value 3 pic, off a tree standing in a 
waste piece of Government land. (R. v. Kalya, 5 Bom. H.C. C.C. 
35.) The case might have been different had the produce been taken 
from a tree on the property of a private person. 

This section, however, was held not to apply to a blow across the 
chest with an umbrella, though such blow may have caused but little 
paii)^ (Government of Bengal v. Sheo Gholam, 24 Suth. Cr. 67.) 

Of thk Riout of Private Defence. 


V ... , 96. Nothing is an ofFence which 

private iiph-nce in ]s clono 111 tile cxei'ciso 01 tlic right 

ail offence. e • a. i c 

or private doierice. 

Commentary. 

Where a husband severely beat a man who trespassed by night in 
his house, for the purpose ot committing adultery with his wife, he was 
held justified, in tlie c?xercise of his right of private defence, in causing 
any harm short of death. (R. v. Dhautnun, 20 Suth. Cr. 36.) 

See post^ s. 104. 

Ristt of private . Evciy person has a right, suh- 

.lefpiiccoftliebody ioCt tO tllC rOStriCtlOllS COlltaiUcd 111 
nn.luf property. defend— 


Firat . — Ilis own body and the body of any other 
})crson, against any offence aiTecting the human 
body. 


^exomJhj . — Tbo pi’operty, whether moveable or 
immoveable, of himself or of any other person, 
against any act which is an offence falling under the 
ilefinition of theft, robbery, mischief, or criminal 
trespass, or which is an attempt to commit theft, 
robbery, mischief, or criminal trespass. 


98. When an act, which would otherwise be 
iiisiit of private ^ Certain offence, is not that offence 
by reason o£ the youth, the want of 
maturity of understanding, the un- 
soundness of mind, or the intoxication 
of the person doing that act, or by reason of any 
misconception on the part of that person, every 
person has the same right of private defence against 


dofenco agaiiiBb 
bho act of a person 
of unsouud miud, 
&c. 
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tlifit act which he would have if the act were that 
ofFeuce. 

Illustrations, 

(a) Zf under the influence of madness, attempts to kill A ; Z is 
guilty of no offence. But A has the same right of private defence 
which he would have if Z were sane. 

(A) A enters by night a house which he is legalK' entitled to ^tcr. 
Z in good faith, taking A fora house-breaker, attacks A. Here Z, by 
attacking A, under this misconception, commits no offence. But A 
has the same right of private defence against Z, which he would 
have if Z were not acting under that misconception. 

99 . First. — Thei’c is no right of private defence 
.against an act wdiich does not roason- 
ably cause the apprehension of deatli 
de^feLo’* or of gidevous hurt, if done, or at- 

tempted to bo done, by a public 
servant acting in good faith under colour of his 
office, though that act may not be strictly justifiable 
by haw. 

Commentary. 

As, for instance, when a police officer attempted without a search- 
warrant to enter a house to search for stolen property, it was held 
that resistance to him was unlawful, and not justified on the ground 
of private defence, (R. v. Vyankatrav, 7 Bom. H.C. C.C. 50.) 

Second . — There is no right of private defence 
against an act which does not I’easonably cause the 
apprehension of death or of grievous Inxrt, if done, 
or attempted to be done, by the direction of a public 
servant acting in good faith under colour of his 
office, though that direction may not be strictly 
justifiable b^r law. 

Third . — There is no right of private defence in 
cases in which there is time to have recourse to the 
protection of the public authorities. 

Fourth . — The right of private defence in no case 

Extent to which ^teiids to the inflicting of more harm 
the light iDuy bo than it is necessary to inflict for the 

oxeroUod. p j n ^ 

purpose of defence. 

Explanation 1. — A person is not deprived of the 
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I'ight of pi’ivate defence against an act done, or 
• attempted to be done, by a public servant, as sucb, 
unless he knows, or has reason to believe, that the 
person doing tlio act is such public servant. 

Explanation 2. — A person is not deprived of the 
riglit of private defence against an act done, or 
attempted to be done, by the direction of a public 
servant, unless he knows or has reason to believe, 
that the person doing tho act is acting by such 
direction ; or unless such person states the authority 
under which he acts, or, if he has authority in writing, 
unless he produces such authority if demanded. 

100 . Tho right of private defence of tho body 
When the vight Gxtends, Under the restrictions men- 
of private aefaiice tioiicd itt tlio last preceding section, 
tcn(ia"to**°cao8Sug to tlio Voluntary causing of death or 
of any other harm to tho assailant, 
if the offence which occasions the exercise of the 
right bo of any of tho descriptions hereinafter 
enumerated, namely — 

First. — Such an assault as may reasonably cause 
the apprehension that deatli will otherwise be the 
consequence of such assault — 

Secoudli/. — Such an assault as may reasonably 
cause the appreheusiou that grievous hurt will 
otherwise bo the consequence of such assault — 

Thirdly. — An assault with the intention of com- 
mitting rape — 

FovA’thhj. — An assault with tho intention of grati- 
fying unnatural lust — 

Fifthly. — An assault with the intention of kid- 
napping or abducting- — 

Sixthly. — An assault with the intention of wrong- 
fully confining a person, under circumstances which 
may reasonably cause him to apprehend that he will 
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be unfvble to have recourse to the public authorities 
for liis release. 


101 . If the offence be not of any of the descrip- 
tions enumerated in the last preceding 
scctiou, the Tight of private defence 
tbau deatu body docs uot extend to the 

voluntary causing of death to tho 
assailant, but docs extend, under the restrictions 
mentioned in Section 99, to the voluntary causing 
to the assailant of any harm other than death. 


102. The right of private defence of the body 
commences as soon as a reasonable 
apprehension of danger to tho body 
arises from an attempt or threat to 
commit tho offence, though the offence 
been committed ; and it continues as 
appi’ehension of danger to tho body 


Comiiipnccmont; 
and continuaijoo 
<»h‘ tlie ritifht tit' 
private dtdfuce of 
tho body. 

may not have 
long as such 
continues. 


103. The right of private defence of property 

wi .... .1 „ ; 4 ^ . extends, under the restrictions men- 

Wbon the rigid. ' . j • . r\r\ 

of private dvfeiue tionod lu Scction 99, to tbc Voluntary 
teudr ir^causing causing of death or of any other harm 
to the wrong-doer, if the offence, the 
committing of which, or the attempting to commit 
Avhich, occasions the exorcise of tlic right, be an 
offence of any of tho descriptions hereinafter enumer- 
ated, namely — 

First — Robbery. 

Secondly. — Ilouse-brcaking by night. 

Thirdly . — Mischief by fire committed on any build- 
ing, tent, or vessel, which building, tent, or vessel 
is used as a human dwelling, or as a place for the 
custody of property. 

fourthly. — Theft, mischief, or house-trespass under 
such circumstances as may reasonably cause appre- 
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hension that death or grievous hurt will be tlie 
consequence, if such right of private defence is not 
exercised. 

104 . If the offence, the committing of which, or 
the attempting to commit which, 
ertendstocaM?^ occasioiis the exercise of the right of 
than dcS '’*^***'^ private defence, be theft, mischief, or 
criminal trespass, not of any of the 
descriptions enumerated in the last preceding sec- 
tion, that right does not extend to the voluntary 
causing of death, but does extend, subject to the 
restx’ictions mentioned in Section 99, to the voluntary 
causing to the wrong-doer of any harm other than 
death. 

(See note tos. 96, ante). 

Commencement 105- right of private 

and continnatice defence of property commences when 

ot the nglit ot i i ^ . e i 

private defence of a reasonably apprehension of danger 
property. property commences. 

Spxond . — The right of private defence of property 
against theft continues till the offender has effected 
his retreat with the property, or the assistance of the 
public authorities is obtained, or the property has 
been recovered. 

Third . — The right of private defence of property 
against robbery continues as long as the offender 
causes or attempts to cause to any person death, or 
hurt, or wrongful restraint, or as long as the fear of 
instant death, or of instant hurt, or of instant per- 
sonal restraint continues. 

Fourth . — The right of private defence of property 
against criraipal trespass, or mischief, continues as 
long as the offender continues in the commission of 
criminal trespass or mischief. 

Fifth . — The right of private defence of property 
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against house-breaking by night, continues as long 
as the house-trespass which has been begun by such 
house-breaking continues. 

106 If, in the exercise of the right of private 
defence against an assault which 
agtiiust a reasonably causes the apprehension 
^f death, the defender be so situated 
of harm to an in- that he cannot effectually exercise 

nocent person. .^yjtlioilt I'isk of harm tO ail 

innocent person, his right of private defence extends 
to the running of that risk. 

Illustration. 

A is attacked by a mob who attempt to murder him. He cannot 
effectually exercise his right of private defence without firing on tlie 
mob, and he cannot fire without risk of harming >oung children who 
are mingled with the mob. A commits no offence if, by so firing, he 
barms any of the children. 


Commentary, 

'fhe right of private defence extends to defence against injuries 
either to person or to property, whether the injury affects the person or 
property of him who stands on his defence, or of some one else. (s. 97.) 

The principle of the right is, that it shall only be exercised when 
and so tar as is necessary. 

In a case in Bengal, the servants of an Indigo factory who had a 
right to sow land, but had been interfered with by the villagers, went 
out in force, armed with deadly weapons, in order to effect their 
object, and the villagers went out also armed to meet them ; it was 
held that in the affray which followed neither party could plead the 
right of private defence of property, as there was a Police Station near 
at hand, and each party could have applied for the protection of the 
law. (R. V. Jeolall, 7 Suth. Cr. 34; S.C. 2 Wym. Cr. 21.) But mere 
resistance by a party lawfully in possession of land to an attempt 
made by others to expel him by force is lawful. (R. v. Tulsi, 2 B.L.R. 
A. Cr. 16 ; S.C. 10 Suth. Cr, 64.) Accordingly, where persons who were 
in peaceful possession of land were attacked by a party armed with 
sticks who came to cut the crops, and there being no time to get 
the aid of the police, the persons in possession armed themselves with 
sticks, and a riot ensued, and one of the aggressors received a blow 
from the effects of which he died ; the prisoners were acquitted, it 
being held that the violence which they had used did not exceed their 
right of private defence of property. (R. v. Guru, 6 B.L.R. Appx, 9 ; 
S.C. 14 Suth. Cr. 69 ; see, also, R. v. Mitto, 3 Suth. Cr. 41 ; R. v. 
Sachee, 7 ib. Cr. 112; R. v. Raj Kisto, 12*6. Cr. 43; R. v. Ram 
Lall, 22 ib, Cr. 51.) 

The light of private defence will seldom be necessary when the act 
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is done by a public servant, acting in good faith under colour of bis 
office. For in such cases an appeal to superior authority will always 
redress the grievance, if the act be not strictly justifiable. But, 
sometimes, the act may be one which would not admit of redress. 
For instance, if an attempt were made to flog, or execute, the wrong 
man. Here, resistance would be admissible, (s. 99.) 

The expression “public servant” is defined in s. 21. It will be 
observed, however, that the exemption does not in terms apply in favor 
of persons who in good faith assist a public servant, whether he is, or is 
not, justified in his conduct. But it is plain that in practice it does 
so apply. Take the case of a constable who calls on the bystanders 
to help him in arresting a supposed burglar. Here the “ act done” 
is the attempt to arrest, and resistance to this entire act is forbidden, 
and of course equally forbidden whether the resistance takes the form 
of knocking down the constable, or the persons whose assistance is 
necessary to him. And explanation 2, s. 99, expressly refers to acts 
done “ by direction of a public servant.” 

Nor does this section of the Act at all apply to the case of private 
persons acting lawfully in discharge of a public duty, or supposing 
themselves to be lawfully so acting. The question, however, will always 
resolve itself into a further question, whether the act of the private 
person was really lawful or not. For instance ; a private person may 
without warrant arrest a man who has actually committed a murder ; 
but he may not arrest him upon suspicion, if that suspicion turns out 
to be unfounded, (i Russ. 799 ) If, then, the act is lawful it cannot 
be resisted by any species of force ; for the lowest species of force 
must amount to an assault, and an assault cannot be justified on the 
score of provocation, “ by any thing done in obedience to the law.” 

(s. 352.) 

It may be argued, indeed, that even where a private person does 
an act which he bond fide believes to be justifiable ; as, for instance, 
the arrest of an innocent person honestly believed to be a murderer, 
that the right of private defence does not exist. It may be argued 
that s. 97 only gives the right of private defence against offences^ 
and that by ss. 76 and 79 acts done by a person who, under a mistake 
of fact, bond fide believes himsell to be bound or justified by law in 
doing the act are not offences. But it will be observed that in 
s. 99, the word used throughout is act not offence. 'I'he cases put in 
explanations 1 and 2, s. 99, are cases of acts which are not offences. 
It is plain, also, that the person who stands upon his defence cannot 
judge of the motives, but only of the conduct of his assailant. As he 
IS allowed to resist a public officer, whom he does not know to be 
such, a fortiori must he be allowed to resist one who is not a public 
officer, and who is acting illegally. And even where the private 
person is acting with strict legalil}^, it will, in accordance with the 
spirit of explanation 2, be necessary to show that his resistance was 
made with full knowledge that the person arresting him w'as acting 
on behalf of the law. 

Persons lawfully executing legal process should always commence 
by showing their warrant, if they have any ; or if they have none, 
should plainly announce their object and the authority under which 
they act. This is necessary both for their own protection, and in 
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justice to those with whom they are dealing. The mere showing by 
a constable of his staff of office is sufficient, as an intimation of his 
character. But when a bailiff rushed into a bcd-chamber early in 
the morning, without giving the slightest intimation of his business, 
and its inmate, not knowing him, wounded him with his sword in the 
impulse of the moment, this was held not to be murder, as there was 
nothing to show the prisoner that the deceased was acting by authority 
of the law. (i Hale 470.) 

The offences for which a Police officer may arrest without warrant 
are stated in column 3 of the Schedule annexed to the Cr. P, C. He 
may also arrest without warrant. 

First. — Any person, who has hcen concerned in any cognisable offence (see 
8. 4. (q) or figaiiist w’honi a reasonable complaint has been made, or credible in- 
formation has been received, or a reasonable suspicion exists of his having been 
80 coiioerucd ; 

Secondhj Any person having in his potsession without lawful excuse, the 
burden of pioviitg which excuse shall lie on such person, any implement of 
house-breaking ; 

Thirdly. — ^Any person who has been proclaimed as an offender either under 
this Code, or by order of the Local Government ; 

Fourthly. — Any person in whose possession anything is found which may 
reasonably be suspected to be stolen property, and who may reasonably be 
suspected of having committed an offence with reference to such thing ; 

Fifthly. — Any person who obstructs a Police oflicer while in the execution of 
his duty, or who has escaped, or attempts escape from lawful custody ; and 

Sirfhly. — Any person reasonably suspected of being a deserter from Her 
Majesty’s Army and Navy. 

This sc'ction applies to the Police in the Towns of Calcutta and Bombay.” 
Ci'im. P. C., 8. 54 .) 

Similar powers of arrest are given to officers in charge of Police 
Stations in regard to vagabonds and criminal characters. (Cr. P.C., 
s. 55) ; and to all F’olice officers in regard to persons who are design- 
ing to commit any cognisable offence, if they cannot otherwise be 
prevented. (Cr. P.C., s. 151). 

” Every person is bound to assist a Magistrate or Police officer reasonably de- 
manding his aid ita the taking of any other person whom such Magistrate or 
Police officer is authorized to arrest, in the prevention of a breach of the peace 01 
of any injury attempted to be committed to any Kailway, Canal, Telegraph or 
public property; or in the suppression of a riot or an affray. (Crim. P.C., 
s. 42 ; See also s. 12S.) 

Any Magistrate may at any time arrest or direct the arrest in his presence 
within the local limits of his jurisdiction of any person for whose arrest lie is 
competent at the time and in the circumstances to issue a warrant.” (Cr. P. 
0., s G5.) 

” Any private person may arrest any person who, in his view, commits a non- 
bailable and cognisable offence or who has been proclaimed us an offender ” 
(Cr. P. C., 8 . r>i) ) 

The right of voluntarily causing death in self-defence is only granted 
in the cases named in .ss. 100 103. A death is said to be voluntarily 

caused when it is actually intended, or when sucli means are used 
as would necessarily or naturally produce death. (See 8.39, ante 
p. 27.) It would be no justification for a man who shot another through 
the head, or ran him through the body, to say that he did not intend 
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to cause his death. And so, where a park-keeper, having found a*boy 
stealing wood, tied him to a horse’s tail and dragged him along the 
park, and the boy died of the injuries he received, this was held to be 
murder, (i Russ. 688.) 

Where the defence is that the party was about to commit such a 
crime as would justify his death, this must be proved ; not, indeed, 
so as to establish the fact conclusively, but so as to prove that the 
party had such grounds for supposing violence was intended, as 
would warrant a rational man in so acting. Where a prisoner was 
in possession of a room at a tavern, and several persons insisted on 
having it and turning him out, which he refused to submit to, 
whereupon they drew their swords upon him and his companions, 
and he then drew his sword and killed one of them ; this was held 
to be justifiable homicide ; not that he would have been authorized 
to act so, in maintaining his possession of the room, which under 
those circumstances might fairly be questioned, but because the 
facts rendered it apparently necessary in self-defence, (i Russ. 851.) 
Where, however, a servant, set to watch in his master’s garden at 
night, shot a person whom he saw going into the hen-roost, it was 
decided that he was not justified in so doing, unless he had fair 
grounds to believe his own life to be in actual danger, (i Russ. 850.) 

Even in cases where the nature of the crime which is committed, 
or contemplated, would justify the voluntary infliction of death, such 
an act would be unlawful if the crime coulu be prevented by milder 
means. (3.99,01.4.) 

And so, where a person finding a man in the act of committing 
house-breaking by night, called for a weapon and killed him. and it 
appeared that the house-breaker was at the time trying to escape, but 
probably would have been unable to escape, and that the prisoner 
called for the weapon for the express purpose of killing him, the High 
Court of Bengal ruled that the act was murder. (R. v, Durwan, i 
Wym. Cr. 68; R. v. Balakee, 9 Suth. Cr. 9 ; R. v. Gour Chand, i 3 
Suth. Cr. 29.) 

The right of defence begins when a reasonable apprehension of 
danger commences ; (ss. 102 & 105) that this, when there is a reason- 
able apprehension of such danger as would justify the particular species 
of defence employed. A man who is attacked by another who wears 
a sword is not justified in killing him on the chance that he may use 
the weapon, but if he sees him about to draw it, it is not necessary to 
wait till he does draw it. (See R. v. Moizudin, ii Suth. Cr. 41.) So, 
a man who hears a burglar busy opening the lock of the house door, 
may fire at him before he gets in. But he would not be justified in 
firing at a man he saw prowling about his compound at night, unless 
he had reasonable grounds to suppose that party was about to force 
his way into the house. 

The right of defence ends with the necessity for it. Where the 
injury is to the person, the right ceases with the apprehension of dan- 
ger; (s. 102) that is, as said before, with the apprehension of such 
danger as would justify the particular form of violence employed in 
self-defence. Where a man is attacked by another with a sword, he 
is, as we have seen, justified in killing him. But if the sword is 
broken, or the assailant is disarmed, .so that all apprehension of serious 
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harntt is over, the party attacked would be committing murder, or 
culpable homicide at the least, if he were still to proceed to the death 
of his opponent. But a man who his assaulted is not bound to 
modulate his defence, step by step, according to the attack, before 
there is reason to believe the attack is over. “He is entitled to secure 
his victory, as long as the contest is continued. He is not obliged to 
retreat, but may pursue his adversary till he finds himself out of 
danger ; and if, in a conflict between them, he happens to kill, 
such killing is justifiable.*’ (i Russ. 849.) And, of course, where 
the assault has once assumed a dangerous form, every allowance 
should be made for one, who, with the instinct of self-preservation 
strong upon him, pursues his defence a little farther than to a per- 
fectly cool bystander would seem absolutely necessary. The question 
in such cases will be, not whether there was an actually continuing 
danger, but whether there was a reasonable apprehension of such 
danger. 

The right of defence against injuries to property is governed by 
the same .principle, c'/fr., the continuance of an injury which may 
be prevented, (s. 105.) Therefore, resistance, within the justifiable 
limits, may be continued so long as the wrongful act is going on. But 
when the robber, for instance, has made his escape, the principle of 
self-defence would not extend to killing him if met with on a sub- 
sequent day. If, however, the property were found in his possession, 
the right of defence would revive for the purpose of its recovery. 
It by no means follows, however, that the right would revive to the 
same extent as it formerly existed at the commission of the original 
offence.. For instance, if a house-breaker is found carrying away 
property at night he may be killed. But if he is met with next day 
in possession of the same property it would be unlawful to kill 
him, as the house-breaking has come to an end. Only such violence 
is lawful as would be justifiable against a person who has stolen pro- 
perly without intimidation ; and if he resists by means which create 
no apprehension of death or grievous hurt, he cannot be killed, by 
virtue of anything contained in these sections. I'his is the ground of 
the distinction drawn in explanations 2 and 3 between theft and rob- 
bery. In the former case, the right of defence appears to last longei 
than It does in the latter. What is nieinl is, tliat the right of defence 
against robbery, as suck, only lasts as long as the robbery. While the 
fear of death, hurt, or wrongful restraint, which causes theft to giow 
into robbery (s. 309), continues, the offender may be killed. But when 
he takes to his heels with the booty the robbery is over, and the right 
of defence is reduced to what would have been admissible .against a 
pick-pocket. 'I'liis seems, as a mere matter of public policy, to be a 
grave error, and is certainly opposed to haiglish law which would allow 
a man to fire upon a highwayman while he was galloping away. A 
similar remaik applies to explanation 5. 'I'he right of defence against 
house-breaking as such, only lasts so long as the house-trespa.ss conti- 
nues, that is, (s. 442) so long as the criminal is within the building. It 
would appear that if he died of a shot fired at him after he had effected 
his escape from the hou.se, this would bean unlawful killing, though if 
lie did not die, but was maimed for life, it would be all right, (s. 104.) 

I'hc light of private defence of properly against theft is slated 
only to continue** till the assistance ol the public authoiilies i.s ob- 
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tained.” But, of course, the victim of the theft will still be allowed to 
lend his aid in support of the public authorities should they require. 
(For cases where the right of private defence of property was admitted, 
see R. V. Momidin, ii Suth. Cr. 41 ; R. v. Mokee, 12 Suth. Cr. 15 : 
where it was not admitted, see Shurufoddin v. Kassinath, 13 Suth. Cr. 
64 ; R. Dhununjai, 14 tb. Cr. 68 ; R. v. Goburdhun, tb. Cr. 74 ; 
Mahomed Jan v. Khadi, 16 ib. Cr. 75.) 

Death caused by the exercise of the right of private defence of 
property or person, in good faith, but to an extent not Weyranted by 
the law, is not murder, but culpable homicide, (s. 300, Exception 2, 
2 Wym, Cr. 40.) 

It will be observed that the above sections refer to the right of 
private defence only ; not to another right which frequently arises on 
the commission of crime, the right to arrest. This is based 
upon a completely different ground, vis., upon considerations of 
public policy. 

Under English law resistance to legal arrest, whether under civil 
or criminal process, entitles the person legally authorised to effect 
such arrest, to overcome the resistance by all means reasonably and 
properly necessary for that purpose, and if the party making resistance 
is unavoidably killed in the struggle, the homicide is justifiable. The 
same rule exists in the case of gnolers resisting the escape of prisoners 
in their custody, whether in civil or in criminal suits (i Russ. 848, 
849.) Where the person whose arrest is intended merely flies to 
avoid capture, it is unlawful to stop him by any means which cause, 
and might reasonably have been expected to cause, his death, unless 
the runaway is charged with treason, felony, or the inflicting of a 
wound likely to cause death (1 Russ. 768; Foster, C. L. 271.) The 
Crim. P. C., in directing the mode of arrest, provides that 

if such person forcibly resists tho endeavour to arrest him, or attempts to 
evade the arrest, such Police officer or other person may use all means necessary 
to effect tho arrest. Nothin#? in this section gives a right to cause the death of 
a person who is not accused of an offouco punishablo with death or with trans- 
portation for life.'* (a. 46 .) 

This section places escape and resistance at the same footing, and 
limits the amount of violence justifiable in the latter case by a provision 
which was not contained in the repealed Code (Act X of 1872.) This 
section is not expressly incorporated in the one which authorises 
re-arrest of persons who escape from custody, but it seems to be 
indirectly included in it. (See Crim. P. C. ss. 66, 67, 54 cl. 5.) 
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CHAPTER V. 

OF ABETMENT. 

Abetment of a 107 . A person abets the doing of 
a thing, who — 

First . — Instigates any person to do that thing ; or, 

Secondly . — Engages with one or more other per- 
son, or persons, in any conspiracy for the doing of 
that thing, if an act or illegal omission takes place 
in pursuance of that conspiracy, aud in order to the 
doing of that thing ; or. 

Thirdly . — Intentionally aids, by any act or illegal 
omission, the doing of that thing. 

Commentary. 

Where grievous hurt was caused, and the evidence went to show 
that the attack was unpremeditated, it was held that certain prison- 
ers, who stood by while the assault was being committed by others, 
were guilty of “ intentional aiding” under the clause, but were not 
punishable under s. 114. (R, Mahomed Kazim, 4 Wym. Cr. 29. 
But see the note to s, ii\post,) Of course, mere presence at the com- 
mission of a crime cannot amount to intentional aid, unless it was 
intended to have that effect. The priest who officiates at a bigamous 
marriage intentionally aids it, but not the persons who are merely 
present at the celebration or who permit its celebration in his house, 
where such permission affords no particular facility for the act. 
(Empress v. LImi, 6 Bom. 126.) 

E'jcplanation 1. — A person who, by wilful misre- 
presentation, or by wilful concealment of a material 
fact which he is bound to disclose,'*Foluntarily causes 
or procures, or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of that 
thing. 

Illustration, 

A, a public officer, is authorized by a warrant from a Court of Justice 
to apprehend Z. B, knowing that fact, and also that C is not Z, 
wilfully represents to A that C is Z, and thereby intentionally causes 
A to apprehend C. Here B abets by instigation the apprehension 
of C. 

Exjilannt'ion 2. — Whoever, either prior to or at 
the time of the commission of an act, does anything 
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in order to facilitate the commission of that act,* and 
thereby facilitates the commission thereof, is said to 
aid the doing of that act. 

Commentary. 

Thus, a head peon who, knowing that certain persons would be 
tortured to confess, purposely kept out of the way, was held guilty of 
abetment. (R. tf. Kali Churn, 2i Suth. Cr. ii.) The mere fact of 
supplying food to a person who is known to be about to commit 
a crime is not necessarily an act done to facilitate its commission, 
unless such a supply was part of the arrangement by which the crime 
was to be effected. (Emp. v. Lingam, 2 Mad. 137.) 

108 . A person abets an offence who abets either 
tlie commission of an offence, or the 

• • p . 1 • 1 ini 

commission of an act, wliioli would be 
an offence, if committed by a person capable by law 
of committing an offence with the same intention or 
knowledge as that of the abettor. 

Explanation 1, — The abetment of the illeg.'il omis- 
sion of an act may amount to an offence, although 
the abettor may not himself bo bound to do that act. 

Explanation 2. — To constitute the offence of abet- 
ment, it is not necessary that the act abetted should 
be committed, or that the effect requisite to consti- 
tute the offence should be caused. 

Illustrations, 

{a) A instigates B to murder C. B refuses to do so. A is guilty 
of abetting B to commit murder. 

(b) A instigates B to murder D. B, in pursuance of the instiga* 
tion, stabs D. O recovers from the wound. A is guilty of instigating 
B to commit murder. 

Commentary. 

Hence where A instigated B to help him in stealing from B’s master, 
and B, with his master's knowledge and consent, in order to procure 
A*s punishment helped him in removing the property, ifc was held 
that no theft had been committed, but that A was rightly convicted 
of abetting a theft. (Empress v. Troylukho, 4 Cal. 366.) 

Explanation 3. — It is not necessary that the per- 
son abetted should be capable by law of committing 

13 
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an offence, or that he should have the same guilty 
intention or knowledge as that of the abettor, or any 
guilty intention or knowledge. 

Illustrations, 

(а) A, with a guilty intention, abets a child, or a lunatic, to com- 
mit an act which would be an offence if committed by a person 
capable by law of committing an offence, and having the same inten- 
tion as A. Here A, whether the act be committed or not, is guilty 
of abetting an offence. 

(б) A, with the intention of murdering Z, instigates B, a child 
under seven years of age, to do an act which causes Z*s death. B, in 
consequence of the abetment, docs the act, and thereby causes Z's 
death. Here, though B was not capable by law of committing an 
offence, A is liable to be punished in the same manner as if B had 
been capable by law of committing an offence, and had committed 
murder, and he is, therefore, subject to the punishment of death. 

Cc) A instigates B to set fire to a dwelling-house. B, in conse- 
quence of the unsoundness of his mind, being incapable of knowing 
the nature of the act, or that he is doing what is wrong or contrary 
to law, sets fire to the house in consequence of A’s instigation. B has 
committed no offence, but A is guilty of abetting the offence of set- 
ting fire to a dwelling-house, and is liable to the punishment pro- 
vided for that offence. 

((f) A, intending to cause a theft to be committed, instigates B 
to take property belonging to Z out of Z’s pos.session, A induces 
13 to believe that the pioperly belongs to A. B Lakes thepropcily 
out of Z’s possession, in good faith believing it to be A’s property. 
B, acting under this mi.sconception, does not lake dishonestly, and, 
therefore, does not commit thetl. But A is guilty of abetting theft, 
and is liabe to the same punishment as if B had committed theft. 

Commentary. 

It ia, however, necessary that the act abetted should he in itself 
an offence, although the person doing it may from youth, or other 
incapacity, be excu.sed for the committal of it. A man was indicted 
for abetting a bigamy. The alleged bigamy consisted in the fact 
that he, being a Mahomedan and the guaidian of a young girl, 
caused a marriage ceremony to be performed in her absence and 
without her knowledge, the effect of which was alleged to be thatslie, 
being already married before, became the wife of a second man. It 
is evident that in this case, assuming that the ceremony did amount to 
a valid marriage, the girl could not possibly have been indicted under 
s. 494 in respect of an act of which slie knew nothing. Therefore 
there was neither an offence nor an offender, and of course there 
could not be an abetment of that which did not and could not exist. 
(Empress v. Abdool Kurreem, 4 Cal. 10.) 

Explanation 4. — The abetment of an offence being 
an offence, the abetment of such an abetment is also 
an offence. 
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Illustration, 

A instigates B to instigate C to murder Z. B accordingly insti- 
gates C to murder Z, and C commits that offence in consequence of 
B’s instigation. B is liable to be punished for his offence with the 
punishment for murder ; and as A instigated B to commit the offence, 
A is also liable to the same punishment. 

Explanation 5. — It is not necessary to the com- 
mission of the offence of abetment by conspiracy, 
tliat the abettor should concert the offence with the 
person who commits it. It is sufficient if he engage 
in the conspiracy in pursuance of which the offence 
is committed. 

Illustration. 

A concerts with B a plan for poisoning Z. It is agreed that A 
shall administer the poison. B then explains the plan to C, mention- 
ing that a third person is to administer the poison, but without men- 
tioning A’s name. C agrees to procure the poison, and procures 
and delivers it to B for tlie purpose of its being u.sed in the manner 
explained. A administers the poison ; Z dies in consequence. Here, 
though A and C have not conspired together, yet C has been engaged 
in the conspiracy in pursuance of wliich / has been murdered. C 
has, therefore, commuted tlie olTcnce defined in this section, and is 
liable to the punishment for murder. 

109 . Wlioever abets any offence shall, if the act 
abetted is committed in consequence 
of tlie abetment, and no express pro- 
vision is made by this Code for the 
punisliment of such abetment, be 
punished with the punishment provid- 
ed for the offence. 

Commentary. 

The definition of offence under the amending Act XXVII of 1870 
(see ante s 40), now includes offences against special and local laws. 
It docs not, however, include offences against the law of England. 
Therefore, where the principal offender is punishable only under that 
law, as, for instance, for an offence against the common law committed 
on the High Seas, he is not punishable tinders, 109 for the offence of 
conspiring in India to commit that offence. (R. v, Klmstone, 7 Bom. 
H.C.C.C. 1 16.) When the principal offender is punishable under a 
special English Statute, .such Statute might perhaps be held to be ‘‘a 
special law,” and, if so, he would be punishable for abetment of the 
offence in India. (See 7 Bom. H.C.C.C. 118.) In the case of 
Elinstone and others who were indicted for having con^ired in 
Bombaytocau.se the destruction of a vessel on the High ^as, the 
indictment being before the passing of Act XXI of 1879, (Foreign 
Jurisdiction) it was held that they were not punishable under the 


Punishmoiifc of 
abotmeut if the aeb 
abot.tod is com- 
mitted in con se- 
quence, and where 
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Penai Code. Marks, the principal offender, was convicted under 24 
ic 25 Viet. c. 97, s. 42. (Malicious injury to property) : Elmstone was 
convicted as an accessory before the fact under 9 Geo. IV, c. 74, s. 7, 
(Criminal Justice Improvement) which provides that the offence of 
the accessory may be inquired of, tried, and determined by any 
Court which shall have jurisdiction to try the principal felon, in the 
same manner as if such offence had been committed at the same 
place as the principal felony, although such offence may have been 
committed on the High Seas. (7 Bom. H.C.C.C. 130.) 

Except that the mistake has actually been made, (see 5 R.J. & P. 
215) I should have thought it unnecessary to point out that a person who 
has been convicted of an offence, as principal, cannot also be punished 
for abetting it. (R. v. Jeetoo, 4 Suth. Cr. 23; R. v. Ramnarain, 
37 -) 

JSaylajiatlon. — An act or offence is said to be 
committed in consequence of abetment, when it is 
committed in consequence of instigation, or in pur- 
suance of the conspiracy, or with the aid which con- 
stitutes the abetment. 

Illustrations. 

(fl) A offers a bribe to B, a public servant, as a reward for show- 
ing A some favour in the exercise of B*s official functions. B accepts 
the bribe. A has abetted the offence defined in s. 161. 

, (6 A instigates B to give false evidence. B, in consequence of 
the instigation, commits that offence. A is guilty of abetting that 
offence, and is liable to the same punishment as B. 

(c) A and B conspire to poison Z. A, in pursuance of the conspi- 
racy, procures the poison and delivers it to B in order that he may 
administer it to Z. B, in pursuance of the conspiracy, administers tlie 
poison to Z in A’s absence and thereby causes Z’s death. Here, B is 
guilty of murder. A is guilty of abetting that offence by conspiracy, 
and IS liable to the punislimciit for murder. 

110 . Wlioever abets the commission of an offence 
shall, if the person abetted does the 
act with a different intention or know- 
ledge from that of the abettor, be 
punished with the punishment provid- 
ed for the offence which would have 
been committed if the act had been 

done with the intention or knowledge of the abettor, 
and with no other. 

See definition of offence, ante s.40. 

111. AYhcn an act is abetted and a different act 
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is done, the abettor is liable for the 
act done in the same manner and to 
the same extent as if he had directly 
abetted it ; provided the act done was 
a probable consequence of the abet- 
ment, and was committed under the 
influence of the instigation, or with the aid or in 
pursuance of the conspiracy which constituted the 
abetment. 

Jllustrafions. 

(fl) A instigates a child to put poison into tho food of Z, and gives 
him poison for that purpose. The child, in consequence of the insti- 
gation, by mistake puts the poison into the food of Y, which is by the 
side of that of Z. Here, if the child was acting under the influence 
of A*s instigation, and the act done was under the circumstances a 
probable consequence of the abetment, A is liable in the same maniUT, 
and to the same extent, as if he had instigated the child to put the 
poison into the food of Y. 

ib) A instigates B to burn Z’s house. B sets fire to the house, 
and at the same time commits theft of pro city there. A, though 
guilt}' of abetting the burning of the house, is not guilty of abetting 
the theft ; for the theft was a distinct act, and not a probable conse- 
quence of the burning. 

(c) A instigates B and C to break into an inhabited house at mid- 
night for the purpose of robbery, and piovides them with arms for 
that purpo.se. B and C break into the house, and being resisted by 
Z, one of the inmates, murder Z. Here, it that murder was the pro- 
bable consequence of the abetment, A is liable to the punishment 
piovided for murder. 

Sec note to s. 34. 

112. If the act for which the abettor is liable 
under tho last preceding section is 
Committed in addition to the act abet- 
tivo rmiisUmeut ted, aud constitutes a distinct offence, 
for act done. tliG ubettor IS liable to puiiislimeut for 
each of the offences. 

See definition of offence, ante s. 40. 

Illustration, 

A instigates B to resist by force a distress made by a public servant. 
B, in consequence, resists that distress. In offering the resistance, B 
voluntarily causes grievous hurt to the officer executing the distress. 
As B has committed both the offence of resisting the distress and the 
offence of voluntarily causing grievous hurl, B is liable to punishment 
for both these offences ; and if A knew that B was likely voluntarily 
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to cause grievous Burt in resisting the distress, A will also be liable to 
punishment for each of the offences. 


113 * When an act is abetted with the intention 
on the part of the abettor of causing 
a partictxlar efEect, and an act for 
which the abettor is liable in con- 
sequence of the abetment causes a 
differeut efEect from that intended by 
the abettor, the abettor is liable for the effect caused, 
in the same manner and to the same extent as if he 


Liability of abet* 
tor for an effect 
caused by the act 
abetted different 
from that intended 
by the abettor. 


had abetted the act with tlie intention of causing 
that effect, provided he knew that the act abetted 
was likely to cause that effect. 


Illustration, 


A instigates B to cause grbvous hurt to Z. B. in consequence of 
the instigation, causes grievous hurt to Z. Z dies in consequence. 
Here, it A knew that the grievous hurt abetted was likely to cause 
death, A is liable to be punished with the punishment provided for 
murder. 


114 . Whenever any person who, if absent, would 
^ be liable to be nunislied as an abettor, 

Alipttor prosptit . . l i «• e 

when offeuoo is IS pi’cseut wheii tlie Rct or oiience lor 
committed. wliicli he would be punisliablo in con- 

sequence of the abetment is committed, lie .shall bo 
deemed to have committed such act or offence. 

Commentary. 

See definition of offence ante s. 40. 

In order that a person should be liable as an abettor, wlien absenj^ 
it must be shown that he had aided, instigated, or con'^pired tt)\vards 
the crime actually perpetrated, (s. 107.) riiercfore, wlierc grievous 
hurt was committed by some prisoners, while others merely stood hy, 
and the evidence showed that the attack was unpremedjlated, it was 
held that those who stood by might be punished as abettors, for 
aiding in the act under s 170, cl. 3, but could not be punished as 
principals under s. 1 14, For if they had been absent, they could not 
have been punished at all. (R. v. Mahomed Kazim, 4 Wym. Cr. 29.) 
Rut quaere, for if the prisoners were really aiclini;, then the act would 
have been the act of all under s. 34, and each would l)e liable as if he 
had committed it himself. (See 4 Mad. H. C. Rul. xxxvii : S. C. 
VVeir, 17, 1st edition ; p. 24, 2nd edition.) 

‘ 115 . Whoever abets the commission of an 
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offence punishable with death 6r 
• Abetment of an transportation for life, shall, if that 
wi*t'r d e”tt th'or offence be not committed in conse- 
iiib'T’the''offenOT Quence of the abetment, and no express 
be not committed provision is made by this Code for the 
the^Smenr* punishment of such abetment, be pun- 
ished with imprisonment of either 
description for a term which may extend to seven 

If an act which ysai’s, and shall also be liable to a fine ; 
causes harm be aiid if anv act for which the abettor 

cl O II e 111 COMRO* ‘Til* /• 1 1 

quoiiceoftbeabcfc- IS liable 111 coBsequeiice oi the abet- 
ment, and which causes hurt to any 
person, is done, the abettor shall be liable to impri- 
sonment of either description for a term Avhich may 
extend to fourteen years, and shall also be liable 
to fine. 

See definition of offence, ante s. 40. 

Illustration, 

A insti.^ate.s R to murder Z. The offence is not committed. If B 
had mufdeied Z, he would have been subject to the punishment of 
dcaili or transportation for life. Therefore A is liable to imprisonment 
for a term winch may extend to seven years, and also to a fine; and if 
any hurt be done to Z in consequence of the abetment, he will be liable 
to imprisonment for a term which may extend to fourteen years, and 
to fine. 


116 * Whoever abets an offence punishable with 
imprisonment shall, if that offence be 
committed in consequence of the 
abetment, and no express provision 
he not committed IS made bjT thls Code for the punish- 
the aheimeiit. meut of such abetment, be punished 
with imprisonment of any description 
provided for that offence, for a term which may 
extend to one-fourth part of the longest term pro- 

If the abettor offence, Or with such 

'>'■ the person abet- fine as IS provided for that offence or 

servant w f o s e with both ; and if the abettor or the 

2"uf4Voff^acr is a public servant, 

whose duty it is to prevent the com- 
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mission of such offence, the abettor shall be pun- 
ished with imprisonment of any description provided 
for that offence, for a term wliich may extend to 
one-half of tlie longest term provided for that offence, 
or with such fiue as is provided for that offence or 
with both. 

Illustrations, 

(rt) A offers a bribe to B, a public servant* as a reward for showing’ 
A some favour in thef exercise of B’s olheial functions. B refuses to 
accept the bribe ; A is punishable under the section. 

(b) A instigates B to give false evidence. Here, if B does not 
give false evidence, \ has nevertheless committed the offence defined 
in this section, and is punishable accordingly. 

(c) A, a Police officer, whose duty it is to prevent robber)^ abets 
the commission of robbery. Here, though the robbery be not com- 
mitted, A is liable to one-haif of the longest term of imprisonment 
provided for that offence, and also to fine. 

(d) B abets the commission of a robbery by A, a Police officer, 
whose duty is to prevent that offence, lleic, though the robbery be 
not committed, B is liable to one-half of the longest term of imprison- 
ment provided for the uitence of robbery, and also to fine. 

Commentary. 

See definition of offence, s. 40, ante p. 2O. 

Where a man abetted the Civil Surgeon of a Sudder station in an 
offence punishable under s. 161, it was held he could not receive the 
enhanced punishment under the' latter part of s. 116, as the surgeon 
was not a ‘‘public servant” within this section. (K. v, K.iinnatii, 21 
Suth, Cr. 9). 


117 . Whoever abets the commission of an 


A betting: the 
coinmi.=«sion of mi 
offence by the pub- 
lic, or by more 
than ten pursjous. 


offence by the public geiierally, or by 
any number or class of persons ex- 
ceeding ten, sliall bo punished with 
imprisonment of either description for 


a term wliich may extend to three years, or with 


fine, or with both. 


Illustration. 


A affixes in a public place a placard, instigating a sect consisting of 
more than ten members to meet at a certain time and place for the 
purpose of attacking the members of an adverse sect, while engaged 
in a procession. A lias committed the offence defined in this section. 

Commentary. 

See definition of offence, a 7 ite s.40. 

'I his section does not apply to cases where each of the persons 
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abetted commits a distinct and separate offence ; t.g., where the 
prisoner induced twelve coolies each to break his contract. (5 
& P. 105.) 

The English law used to divide criminals into four classes, accord- 
ing to the manner in which they were connected with the act. They 
were either principals in the first or second degree, or accessories 
before or after the fact. 

A principal in the first degree is defined to be, one who, either 
actually or constructively, is the immediate perpetrator of the crime. 

A principal in the second degree is, one who is present, aiding 
and abetting, at the commission of the fact. 

An accessory before the fact is he who, being absent at the time of 
the felony committed, doth yet procure, counsel, command, or abet 
another to commit a felony. 

An accessory after the fact is one, who, knowing a felony to have 
been committed by another, receives, relieves, comforts, or assists 
the felon, (i Russ. 156, 164, 171.) 

The case of principals is dealt with by ss. 34 — 38 {ante pp. 25 — 27.) 
Section 34 makes each responsible for the act of all where iiie criminal 
act is done by several. Therefore, where severe ’ join in a gang rob- 
bery, carried on with violence, each will be liable under s. 394, though 
only one actually did hurt. But the act so ascribed to each must be 
the joint act, and not some special offence committed by one of the 
individuals. If several join in house-breaking, and one commits a 
rape in the house, this would not be the offence of any but those who 
actually aided him. And so, where an offence is made up of an act 
and an intention, those who join in the same act will only be liable 
if they do it with the same intention, (ss. 35, 38.) But all tho.'^e who 
join in any act will be liable for every result, which naturally flows 
from such an act. As, for instance, if a death, not in itself contemplat- 
ed, were to result from a joint beating or a joint arson, (s. 39.) 

Under the English law, a person who induces an innocent person 
to commit a crime is considered not an abettor, but a principal in the 
first degree. (Arch. 4; R. v. Butcher, 28 L.J.M.C. 14; S.C, Bell 
6.) Under the Code, however, he is ranged with abettors, (s. 107, 
Expl. 3.) 

There is nothing either in this Chapter or Chapter II which applies 
to accessories after the fact. All the sections refer to something done 
prior to, or at the time of, the commission of the act, not to assistance, 
or concealment, rendered after the crime is accomplished. This will 
be found in ss. 130, 136, 157, 212, 216, under the head Harbouring. 

A person is said to instigate another to an act, when he actively 
suggests and stimulates him to the act, by any means or language, 
direct or indirect, whether it take the form of express solicitation, or 
of hints, insinuation, or encouragement, (i Russ. 164.) But a mere 
acquiescence, or permission, does not amount to an instigation ; 

“ As if A says he will kill J. S. aiui B says you may do your pleasure for nu*. 
this malros not B accessory.” (1 Halo 616.) 


14 
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Where the parties indicted as principal and abettor stand in the 
relation of master and servant, and where the acts of the latter arc 
not in themselves unlawful, the guilt of each party will depend upon 
the knowledge and intention with which such acts were done; Where 
the keeper of a place of public resort left his premises in the manage- 
inen of a servant, and prostitutes were suffered to meet together and 
remain theie. contrary to law ; it was ruled, that if the servant, in 
knowingly suffering the prostitutes to meet together and remain, was 
carrying out the orders of his master, the master was guilty as a 
principal, and the servant as abetting. (Wilson v. Stewart, 32 L.J. 
M.C. 19S.) And so, the loading of his master’s gun by a servant 
might be an innocent, or a guilty act, according as he thought his 
master was going to shoot a tiger, or to commit a dacoity. 

There seems at first to be some contradiction between clause 2 of 
s. 107, andss. 115&: 116. The former seems to imply that some 
abetinents are only offences if something follows upon them ; the lat- 
ter that an abetment is an independent crime, irrespectively of ulterior 
results. I conceive that the legislature contemplated two sorts of 
abetment, active and inactive. An active abetment, such as insti- 
gation, is in itself punishable, though nothing comes of it. But an 
inactive abetment, as where a person consents to take part in a con- 
spiracy pressed upon him by others, is only a crime where some overt 
act is done in consequence. 

By English law, it is laid down that, if 

*' A coiumands B to kill G, but before the execution thereof A repents and 
countermands B, and yet B proceeds in the execution thereof, A is not accei* 
Bory, for hia consent continues not, and be gave timely countermand to B. But 
if A had repeated, yet if B had not been actually countermanded before the fact 
committed, A has been accessory.^* (1 Hale 618 ; 2 Hawk. F.G. 424.) 

'i’his doctrine is contrary to,the general principle of English law 
which will not suffer a parly who has once committed a crime to purge 
it by subsequent acts, as, for instance, in the case ol theft, even by 
resliliilion. (2 Russ. 84.) No such exception is hinted at in the Code, 
and 1 concieve the principle would be too dangerous in its application 
to render its introduction desirable. 

What is meant by the phrase “ illegal omission,” which is mention- 
ed in s. 107, cl. 3, as one of the ways by which a person may abet an 
act ? By English law a man does not become an accessory by mere 
non-feasance, as, for instance, withholding assistance which he had it 
in his power to give ; concealment of an intended crime of which he 
has intonnation. (i Russ, 164.) I do not imagine that the framers 
of the Code intended to alter this rule. It seems to me that the 
“ omission” must be one which has an active effect in bringing about 
the result ; that it must be one of the chain of facts by which the 
crime is accomplished, and that it will not be sufficient if it is merely 
an omission to do something which might prevent the crime. For 
instance; if a servant were intentionally to leave a door unlocked, 

order to facilitate the entrance of a burglar; if a nurse were 
itUcniionally to refrain from giving a sick man his medicine, in 
Older to liaslen his death— these would be illegal omissions by which 
the crimes were aided. 'I'he mere passive assistance afforded by con- 
cealment of facU which might be disclosed is rendered punishable by 
ss. f 18. 1 19, ];0. 
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The concealment must tend, and be intended, to bring about* or 
facilitate the crime : concealment of an offence, after it has taken 
'place, is not of itself an abetment, (5 R.J, & P. 106; R,v. Khadim, 4 
B.LR.A.Cr. 7) though, coupled with other facts, it might be evidence 
of an abetment. 

These remarks apply with still greater force to s. 107, cl. 3, Expl. i, 
where the “ wilful concealment*’ which amounts to abetting must be 
of a material fact, which the party is bound to disclose, by which 
something is voluntarily caused, or procured. The latter words point 
clearly to an active, and not merely a passive, part in the result 
arrived at. P'or instance, a witness at a trial, who voluntarily con- 
cealed a material fact, in pursuance of a conspiracy to get an innocent 
man executed, (see ss. 194 & 195) would be an abettor under this 
section. Accordingly, in England the balance of authority seems to 
be in favour of the position, that giving false evidence against an 
innocent man to procure his execution w'ould be murder, (i Russ. 
662.) In Scotland, however, it is said that such a crime could only be 
punished as perjury, or conspiracy. (Alison Crim. L. 73.) The case 
is expressly provided lor in s. 194. 

Three different states of facts may arise after an abetment. First ; 
no offence may be committed. In this case the offender is punishable 
under ss. 115 & 1 16 for the mere attempt to cause crime. Secondly ; 
the very act at which the abetment aims may I e committed, and will 
be punishable under ss. 109 & no. Lastly; some act different, but 
naturally flowing from the act abetted, may be perpetrated, in which 
case the instigator will fall under the penalties of ss. in — 113. 

Section 1 13 may lead to dangerous laxity, unless the proper inter- 
pretation is put upon the concluding proviso. The law assumes that 
a man knows and contemplates the natural result of his acts, and 
will not permit him to escape the consequence of his acts by merely 
pleading ignorance. Such ignorance can, at most, amount to reck- 
lessness or indifference, which is no excuse. Take, for instance, the 
illustration in the text. If llie grievous hurt instigated by A were 
the maiming of Z, under the effects of which he died, no Court 
of Justice could allow A to plead ignorance of this probability as 
rendering his offence less than murder. (Alison Crim. L. 3.) As 
Lord Justice Clerk laid down the law in one case in Scotland ; (Alison 
Crim. L. 4.) 

This was an instance of absolute recklessness and utter indifference about 
the life of the sufferer ; and the law knows no difference between the guilt of 
such a case, and that of an intention to destroy.” 

118 . Whoever, intending to facilitate, or know- 

Conceaiing a likely that he will thereby 

design to commit facilitate, the commission of an offence 
punishable with death or transport- 
t^sportation for ation for life, voluntarily conceals, by 
‘ any act or illegal omission, the exist- 

ence of a design to commit such offence, or make? 
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any representation which he knows to be false 
Ifthaoffeucobe respecting such design shall, if that 
eommitted. ofEence be committed, be punished 

with imprisonment of either description for a term 
which may extend to seven years, or, if the offence 
If the offence be “ot Committed, with imprisonment 
not committed. of either description for a term which 
may extend to thi’ee years ; and, in either case, shall 
also be liable to fine. 


Illustration. 

A, knowing that dacoity is about to be committed at B, falsely 
informs the Magistrate that a dacoity is about to be committed at C, 
a place in an opposite direction, and thereby misleads the Magistrate 
with intent to facilitate the commission of the offence. The dacoity 
is committed at B in pursuance of the design. A is punishable under 
the section. 


A public servant 
concealing a de* 
si(;n to commit an 
offence which it ih 
his duty to pre- 
vent. 


119. Whoever, being a public servant, intending 
to facilitate or knowing it to be likely 
that he will thereby facilitate the com- 
mission of an offence, the commission 
of which it is his duty, as such public 
servant, to prevent, voluntarily con- 
ceals, by any act or illegal omission, the existence 
of a design to commit such offence, or makes any 
representation which he knows to be false respecting 
such design, shall, if the offence be committed, be 
If the offence be punished with imprisonment of any 
committed. description provided for the offence, 
for a term which may extend to one-half of the 
longest term of such imprisonment, or with such 
fine as is provided for that offence, 
punisbabieTitb or with both ; Or if the offence be 
death, Ac. punishablo with death or transport- 

ation for life, with imprisonment of either description 
for a term which may extend to ten years ; or, if 
It the offence be ^ho offonce bo not Committed, shall 
not committed. jje punished with imprisonment of 
any description provided for the offence, for a term 
which may extend to one-fourth part of the longest 



Secs- 119 ft 120] CONCEALMENT Of OFFENCES. 


109 


term of such imprisonment, or with such fine as is 
provided for the ofEence, or with both. 

Illustration, 

A, an officer of police, being legally bound to give information of 
all designs to commit robbery which may come to his knowledge, and 
knowing that B designs to commit robbery, omits to give such inform- 
ation, with intent to facilitate the commission of that offence. Here 
A has by an illegal omission concealed the existence ol B’s design, 
and is liable to punishment according to the provision of this section. 


120 . Whoever intending to facilitate, or knowing 
it to bo likely that he will thereby 
Coneeaiing a facilitate, the commission of an offence 

design to commit • i t i • i i • • j i 

an offence punish- punishable With imprisonment, volun- 
soiment.'* tarily concoals, by any act or illegal 

omission, the existence of a design to 
commiuecu*"*® commit such offcnce, or makes any 
representation which he knows to be 
false respecting such design, shall, if the offence be 
committed, bo punished with imprisonment of the 
description provided for the offence, for a term which 
may extend to one-fourth, and, if the offence be not 


If not committed. 


committed, to one-eighth, of the long- 
est term of such imprisonment, or with 


such fine as is provided for the offence, or with both. 


Commentary. 

There seems a good deal of confusion in the conception of these 
two sections, and, with one exception, it seems difficult to see the 
difference between the offence aimed at, and that of abetting. The 
facts stated in the illustration to s. Ii8 clearly amounted to an act by 
which the doing of the dacoity was intentionally aided, and, therefore, 
came expressly under the definition given in s. 107. Should the 
offence be punished with seven years’ imprisonment under s. n8, or 
with transportation for life under s. 109 ? The real force of the sec- 
tions will arise in the cases alluded to under s. 107, where there is 
no active aid given, but merely passive concealment. These will 
present no difficulty where there is a positive mis-statement ; as, for 
instance, where a villager, knowing that his neighbour had started off 
on a gang robbery, should give false answers to the police as to the 
man’s absence from home, the cause of it, the direction he had taken, 
the fact of his being armed, or the like. But what will be the law, 
where he simply abstains from giving information which is in his 
power ? This must come under the words “ illegal omission.” Now, 
according to English law, the mere omission to give information is 
only illegal in the case of treason, or felony. This was known by the 



110 


CONCEALMENT OF OFFENCES. LChap. V & VI, 


terrti misprision, and is defined by Lord Hale (vol. i, 374) as being 
“ when a person knows of a treason or felony, though no party or 
consenter to it, and doth not reveal it in convenient time.” There 
was no such offence as misprision of a misdemeanour. This distinc- 
tion is not, however, maintained in the present Code, which applies 
to the concealment of all offences, except those which are merely 
punishabe with fine. See also s. 123. 

It is probable, however, that the word “ illegal” is intended to draw 
the distinction between cases in which an omission of this nature 
might be lawful, and those in which it might not. It could hardly 
be contended that a party who hears of an intended robbery is bound 
to start off to a distance in search of the police, in the heat of the day, 
or the darkness of night, or to the neglect of pressing business. Nor 
is a person bound to hurry off to communicate an intended crime, of 
which he has been informed, but upon evidence which he sees reason 
to doubt. No definite rule can be laid down, but it is clear that in 
all such cases the certainty of the information, the amount of belief 
reposed in it, the emergency of the occasion, and the facility for com- 
municating the design to those who would be able to avert it, must 
all be taken into consideration. The circumstances must almost be 
such as to render the party accused an accomplice in the guilt of the 
principal offenders. 

Accordingly, in a case where several prisoners were convicted of 
murder, and the fifth prisoner, who was the wife of the murdered man, 
was indicted under s. 118, it appearing that she knew of the intention 
to murder her husband, and designedly refrained from warning him, 
with the intention that his death should follow, the conviction was 
supported by the Madras High Court. (Referred trial 30 of 1868.) 

The Code is stricter in its penalties upon public servants (s. 119) 
who conceal any offence which it is their duty to prevent. In this 
case every omission is illegal, and justly so; because every such 
omission is a direct breach of the duty which they are paid to per- 
form. It must be observed, however, that this section only applies 
in reference to offences which it was their “ duty as such public ser- 
vants to prevent.” It would be no part of the duty of a revenue 
officer, or judicial subordinate to prevent a riot, nor of a police con- 
stable to see to the accuracy of the village accounts. 

Under s. 44 of the Cr. P.C., it is enacted that “every person aware 
of the commission of, or of the intention of any other person to 
commit, any offence made punishable under ss. i2r, i2iA, 122,123, 
124, 124 A, 125, 126, 130,302—304, 382, 392—399. 402, 435. 436, 449. 
45 o> 456 — 460 of the Indian Penal Code, shall, in the absence of 
reasonable excuse, the burthen of proving which shall lie upon the 
person so aware, forthwith give information to the nearest Police 
Officer or Magistrate of such commission or intention. See also 
Cr. P.C. s. 45 post note to s. 182. 
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CHAPTER VI. 

• OF OFFENCES AGAINST THE STATE. 

121 . Whoever wages war against the Queen, or 
attempts to wage such war, or abets 
«eny‘ui”®to'’wa“'*e Waging of sucli War, shall be 

w^rr'cif abeS punished with death, or transportation 
iKainrttbfQUu'; for life, and shall forfeit all his pro- 
perty. 

Illustrations. 

(a) A joins an insurrection against the Queen. A has committed 
the offence defined in this section. 

(d) A in India abets an insurrection against the Queen’s Govern- 
ment of Ceylon by sending arms to the insurgents. A is guilty of 
abetting the waging of war against the Queen. 

121A. Whoever, within or without British India, 
conspires to commit any of the offences 
punishable by section one hundred 
twenty-one, or to deprive the 
Queen of the sovereignty of British 
India or of any part thereof, or cons])ires to overawe, 
by means of criminal force or the show of criminal 
force, the Government of India or any Local Govern- 
ment, shall be punished with transportation for life 
or any shorter term, or with imprisonment of either 
description which may extend to ten years. 

“ Kr.planation . — To constitute a conspiracy under 
this section, it is not necessary that any act or illegal 
omission shall take place in pursuance thereof.” 
(Act XXVIl of 1870, s. 4.) 

Commentary. 

The first word of s. I2i is general, — whoever wages wnr, — without 
nny distinction as to British subjects, or otherwise. Upon this the 
Commissioners remark, 2nd Report, 1847, § ^3- 

** Tbo Statute of treason is not more specific than this chapter of the Code 
in regard to the persons subject to its provisions. It says simply, * If a man do 
levy war against our lord the king in his realm,* as the Code says, ‘ whoever 
w'agos wjiv,* &c. Tlie laws of n particular nation, or country, cannot be applied 
to any persons but such as owe allegiance to the Government of the country ; 
whicli alleginnce is either perpetual, as in the case of a subject by birth or 
naturalisation, or temporary, as in the case pf a foreigner residing in the country. 
They are applicable, of course, to all such as then owe allegiance to the Govern- 
ment, whether as sui>jects or foreigners, except as excepted by reservations 01 
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liaiiiations. The specification proposed by Mr. Hamilton would exclude foreign- 
ers resideut in the country. Now, when foreigners enter the country it is 
supposed that they do so, only upon this last condition, that they be subject tc 
the laws.” 

The offence of waging war under s. 121 is the same as that which 
in the English Statute of Treasons — 25 Edw. HI, st. 5, c. 2--was 
styled levying war. No specified number of persons is necessary to 
constitute the offence ; three or four will constitute it as fully as a 
thousand. (Arch. 628.) Though, of course, the smallness of the 
numbers would be most important as a matter of evidence, for the 
purpose of negativing any treasonable design. Nor is it necessary to 
show that there was any of the usual pageantry of war, such as mili- 
tary weapons, banners, or drums, or any regular consultation before 
the rising. (Foster 208.) The possession of arms is, indeed, spoken 
of as one of the elements in the offence ; but this 1 conceive is also 
merely a matter of evidence. Numbers sufficiently overwhelming 
would make arms unnecessary, or ensure their being speedily obtained. 
Nor is it necessary that any blows should actually be dealt. “ Listing 
and marching are sufficient overt acts, without coming to a battle.” 
(Foster 218.) 

The mere fact of an armed assembly meeting and marching, or 
even fighting, will not, of itself, constitute a waging war. It must be 
by some public and premeditated plan, for some public and general 
purpose. The law upon this point cannot be better laid down than 
in the words of the Statute of Edw. HI, which was declaratory of the 
Common Law upon the point, as explained by Mr. Justice Foster. 
His commentary deserves especial remark from the circumstance that 
it was accepted, as being the authoritative exposition of the law, by 
Lord Mansfield when charging the jury in Lord George Gordon’s 
case (21 State trials, 644.) 

“ The true criterion, therefore, in all these cases is. Quo animo did the 
parties assemble ? For if the assembly be upon account of some private quarrel, 
or to take revenge on particular persons, the ijtatute of Treasons hath already 
determined that point in favour of the subject.” “ IF,” saitb the Statute, 
“ any man ride armed, openly, or secretly, with men of arms against any other 
** to slay or to rob him, or to take and keep him till be make fine for his 
*' deliverance, it is not the mind of the King uur bis Oouncil, that in such case 
** it shall be judged treason ; but it shall be judged felouy or trespass according 
to the law of the land of old time used, and according as the case requireth.” 

The words of the first clause descriptive of the offence, * If any man ride 
armed, openly, or secretly, with men of arms,* did, in the language of those 
times, mean nothing less than the assembling bodies of men, friends, tenants, 
or dependants, armed and arrayed in a warlike manner in order to effect some 
purpose or other by dint of numbers and superior strength j and yet these 
assemblies so armed and arrayed, if drawn together for purposes of a private 
nature, were not deemed treasonable.” 

** Though the Statute mentioneth only the cases of assembling to kill, rob, or 
imprison, yet these, put as they aw by way of example only, will not exclude 
others which may be brought within the same rule ; for the retrospective clause 
provideth, that if in such case or other like it bath been adjudged. What arc 
the other like cases ? All cases of the like private nature are, 1 apprehend, 
wiihin the reason and equity of the act. The case of the Earls of Gloucester 
and Hereford, and many other cases cited by Hale, some before the Statute of 
Treasons, and others after it, — those assemblies, though attended many of them 
with bloodshed and with the ordinary apparatus of war, were not holdeii to be 
treasonable a8semblir!.s ; for they were not, in construction of law, raised against 
the King or his Royal Majesty, but for purposes of a private personal nature.” 
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** Upon tbe same principle, and witbin the reason and equity of ibe Statjite, 
risings to maintain a private claim of right, or to destroy particular enclosures, 

, or to remove nuisances, which affected, or were thought to affect in point of 
interest, the parties assembled for these purposes, or to break prisons in order 
to release particular persons without any other circumstances of aggravation, 
have not been holden to amount to levying war within the Statute.’’ 


” And upon the same principle, and within the same equity of the Statute, 
1 think it was very rightly holden by five of the Judges, that a rising of the 
weavers in and about London to destroy all enginC'looms, machines which 
enable those of the trade who made use of them to undersell those who had 
them not, did not amount to levying war within the Statute ; though great 
outrages were committed on that occasion, not only in London but in the 
adjacent countries, and the Magistrates and peace officers were resisted and 
affronted.” 


” For those Judges considered the whole affair merely as a private quarrel 
between men of the samo^ trade about the use of a particular engine, which 
those concerned in the rising thought detrimental to them. Five of the Judges 
indeed were of a different opinion ; but tbe Attorney-General thought proper 
to proceed against the defendants as for a ryot only.” 

” But every insurrection which in judgment^ of law is intended against the 
person of the King ; be it to dethrone or imprison him ; or to oblige him to 
alter his measures of Government ; or to remove evil oouncillors from about him — 
these risings all amount to levying war within the Statute, whether attended 
with the pomp and circumstances of open war or not ; and every conspiracy to 
levy war for these purposes, though not treason within the clause of levying 
war, is yet an overt act within the other clause of compassing the King’s death. 
For these purposes cannot be effected by numbers and open force without 
manifest danger to his person.” 

Insurrections in order to throw down all inclosnres ; to alter the established 
law ; to change reli^ou ; to enhance the price of all labour ; or to open all 
prisons — all risings in order to effect these innovations of a public and general 
concern by an armed force arc, in construction of law, high treason, within the 
clause of levying war ; for though they are not levelled at the person of tbe 
King, they are against bis Iloyal Majesty ; and, besides, they have a direct 
tendency to dissolve all the bonds of society, and to destroy all property and all 
Government too, by numbers and an armed force. Insurrections, likewise, for 
redressing national grievances ; or for the expulsion of foreigners in general ; or 
indeed of any single nation living here under the protection of the King ; or for 
the rcfoimation of real or iinaginai'y evils of a public nature and in which the 
insurgents have no special interest — risings to effect these ends by force and 
numbers are, by construction of law, wntbiu the class of levying war ; for they 
are levelled at the King’s Crown and Koyal Dignity.” (Foster 208 — 211.) 

And, so, the Indian Law Commissioners say, in their 2nd Report, 
1847, § 10, referring to, and agreeing with the view of the English 
Criminal Law Commissioners : 


” In another place the Commissioners say, ‘ the terms of the Statute seem 
naturally to import a levying of war by one, who, throwing off the duty of 
allegiance^ arrays himself in open defiance of his Sovereign in like manner and 
by the like moans as a foreign enemy would do, having gained footing within 
the realm.’ So, also, we conceive tbe terms ‘ waging war against the Govern- 
ment’ naturally import a person arraying himself in defiance of the Government, 
in like manner and by like moans as a foreign enemy would do.” 

In a case which is charged as being the offence of waging war, the 
prisoners are not bound of necessity to show what was the object and 
meaning of the acts done. The onus rests upon the prosecution, not 
only to make out the facts, but the motives which^constitute the offence. 
(R. V. Frost, 9 C. & P. 129.) These will in general be easily ascertain- 
ed, since the language and acts of those engaged in the same com- 
mon enterprise will all be admissible for the general purpose of show- 

15 
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inj* the object and character of the assembly. Accordingly, in the 
case of R. v. Hunt, (5 B. & A. 566) where Hunt and others were in- 
dieted for unlawfully meeting together for the purpose of exciting 
disaffection, it was held that resolutions proposed at a former meeting 
at which he had presided, were admissible as showing the intention 
of those who assembled at the second meeting, both having avowedly 
the same object. The meeting in question was attended by large 
bodies of men who came from a distance, marching in regular mili- 
tary order ; and it was held to be admissible evidence of the character 
and intention of the meeting, to show, that, within two days of the 
same, considerable numbers of men were seen training and drilling 
before day-break, at a place from which one of these bodies had 
come to the meeting ; and that on their discovering the persons who 
sjiw them they ill-treated them, and forced one of them to swear 
never to be a King’s man again. Also, that it was admissible evi- 
dence for the same purpose to show, that another body of men in 
their progress to the meeting, in passing the house of the person who 
had been so ill-treated, exhibited their disapprobation of his conduct 
by hissing. And inscriptions, and devices on banners and flags, dis- 
played at a meeting were held to be admissible evidence for the same 
purpose. See, also, the Indian Evidence Act, 1 of 1872. s. 10. 

According to the English law of evidence. 

There must be two witnesses to prove tho treason, both of them to the same 
overt act, or one of them to one, and the other of them to another overt act, 
of the same treason nr\]eB» the defendant ahall willingly, without violence, 
confess the same. And if tho jnry do not giro credit to both witnesses, the 
defendant sliall be acquitted.^ But one witness is sufficient to prove a collateral 
fact ; as, that the defendant is a natural born subject, or the like.” (Arch.627.) 

But under the Indian Evidence Act, I of 1872, s, 134, 

“ No particular number of witnesses shall in any case be required for the 
proof of any fact.” 

I presume that this section is intended to do away with the rule of 
English law as to the minimum evidence required on charges of high 
treason and perjury. If so, however, the language is not very accu- 
rate. An English jury in either of the above Ctises is not told to dis- 
believe the fact spoken to by only one witness, but is informed that 
something more than such proof of the fact is required before they can 
be allowed to convict of the crime. 

The evidence of an accomplice does not require corroboration, as a 
matter of law, (Indian Kv. Act I of 1872, s. 133, R. v. Ramasaini 
I Mad. 394,) though it is desirable as a matter of precaution. (R. v. 
Elahee, i Wym. Cr. 78; S.C, 5 Suth. Cr. 80; 4 Mad. H.C. Appx. 
vii., S.C. Weir, 367 ist edition; S,C. Weir, p. 537, 2nd edition ; R. v. 
Imam, 3 Bom. H.C. C.C. 57; R. v. Tulsi, 3 B.L.R.A Cr. 66 ; R. v. 
Ganubin, 6 Bom. H.C.C.C. 57.) The confession of a co-prisoner is 
neither in itself sufficient to sustain a conviction, nor can it be accept- 
ed as corroborative of the evidence of an accomplice, where such corro- 
boration is deemed necessary. (R. v. Ambigara, i Mad. 163; R. w. 
Hudhu, I Bom. 475 ; Empress v. Karim, 2. All. 387 ; Empress v. 
Ashootosh, 4 Cal. 483.) 

122. Whoever collects men, arms, or ammunition, 
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Coiieotmganna. Otherwise prepares to wage war, 
&c.f^ mth the in- with the intention of either waging, 
war'°ag8iiirt**Sf OT being prepared to wage war against 
Qneen. Queen, shall be punished with 

transportation for life, or imprisonment of either 
description, for a term not exceeding ten years, 
and shall forfeit all his property. 

123. Whoever by any act, or by any illegal omis- 
sion, conceals the existence of a design 
to wage war against the Queen, in'- 
^dcaigu to wage tending by such concealment to facili- 
tate, or knowing it to be likely that 
such concealment will facilitate, the waging of such 
war, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

124 Whoever with the intention of inducing, or 
compelling, the Governor-General of 
emo‘'r*^B*e“e ^ai,’ India, or the Governor of any Presi- 
Governor, Ac., doncy. Or a Lieutenant-Govomor, or 
compel or retrain a Member of the Council of the Gov- 
anj'ia^Spower.* emor-General of India, or of the 
Council of any Presidency, to exercise, 
or refrain from exercising, in any manner any of the 
lawful powers of such Governor-General, Governor, 
Lieutenant-Governor, or Member of Council, assaults, 
or wrongfully restrains, or attempts wrongfully to 
restrain, or overawes by means of criminal force or 
the show of criminal force, or attempts so to over- 
awe, such Governor-General, Governor, Lieutenant- 
Governor, or Member of Council, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 

1244. Whoever by words, either spoken or in- 
tended to be read, or by signs, or by 
visible representation, or otherwise, 

15 in 
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excites, or attempts to excite, feelings of disaffection 
to the Government established by law in British 
India, shall be punished with transportation for life 
or for any term, to which fine may be added, or with 
imprisonment for a term which may extend to three 
years, to which fine may be added, or with fine. 

Ea^lanatim . — Snoh a disapprobation of the mea- 
sures of the Government as is compatible with a 
disposition to render obedience to the lawful author- 
ity of the Government, and to support the lawful 
authority of the Government against unlawful at- 
tempts to subvert or resist that authority, is not 
disaffection . Therefore, the making of comments on 
the measures of the Government, with the intention 
of exciting only this species of disapprobation, is not 
an offence within this clause. (Act XXVII of 1870, 
8. 5. See ss. 13 & 14, of which Act, {post note to 
8. 130.) 

125. Whoever wages war against the Govem- 
Waging war ™ent of auy Asiatic power in alliance, 

upinst any Am- or at ueace, with the Queen, or at- 
Mine with the tempts to wRge siicb War, Or abets the 
Queen. waging of sucli War, shall be punished 

with transportation for life, to which fine may be 
added; or with imprisonment of either description 
for a term which may extend to seven years, to 
which fine may be added ; or with fine. 

126. Whoever commits depredation, or makes 
Committiug de. preparations to commit depredation, 

predation on the ou the territories of any power in alii- 

territonos of any , r\ 

power at peace ance, OF at peace, With the (jueen, 
with the Qneen. ghall be punished with imprisonment 

of either description for a term which may extend to 
seven years, and shall also be liable to fine and to 
forfeiture of any property used, or intended to be 
used, in committing such depredation, or acquired 
by such depredation. 
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127* Whoever receives any property, knowing 
the same to have been taken in the 
Baedring pro. commission of any of the offences nien> 
tioned in Sections 125 and 126, shall 
be punished with imprisonment of 
either description for a term which 
may extend to seven years, and shall also be liable 
to fine, and to forfeiture of the property so received. 

128. Whoever, being a public servant, and 
having the custody of any State Fri- 
Boner or Prisoner of War, voluntarily 
Btato^OT^wTr in gHows Buch prisoner to escape from 
bis custody to any place in which such prisoner is 
confined, shall be punished with trans> 
portation for life, or imprisonment of either descrip* 
lion for a term which may extend to ten years, and 
shall also be liable to fine. 


129. Whoever, being a public servant, and having 
the custody of any State Prisoner or 
iie5i«ent>y*^e”- Pvisoner of War, negligently suffers 
Stets^or” wir fa prisoner to escape from any place 

bis custody to of Confinement, in which such prisoner 
is confined, shall be punished with 
simple imprisonment for a term which may extend 
to three years, and shall also be liable to fine. 


Commentary. 

According to English law it would seem that the mere fact of an 
escape is priin& facie evidence of negligence on the part of the keeper. 
For it is his diitj^ to keep the prisoner safely. (Arch. 690.) But 
this may be negatived on the part of the defendant, by showing force, 
or other circumstances, which rebut the presumption. No presump- 
tion, however, can be raised from the mere fact of an escape that it 
was voluntaril)^ permitted, or that it was knowingly aided or assisted ; 
and express evidence must be brought to this effect, if any conviction 
under s. 128 or 130 is desired. 


130. Whoever knowingly aids, or assists, any 
Aiding Moape, Prisoner, or Prisoner of War, in 

«r n^ng, or oscapiog from lawful custody, or res* 
“* cues, or attempts to rescue, any such 
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prisoner, or harbours or conceals any such prisoner, 
who has escaped from lawful custody, or offers, or 
attempts to offer, any resistance to the recapture of 
such prisoner, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

Explanation . — A State Prisoner, or Prisoner of 
War, who is permitted to be at large on his parole 
within certain limits in British India, is said to 
escape from lawful custody if he goes beyond the 
limits within which he is allowed to be at large. 

Commentary. 

Charges under this chapter, except s. 127, are not to be entertained 
by any Court, unless ordered or authorized by Government, or by 
some officer empowered by the Governor-General in Council to order 
or authorise such prosecution. (Cr. P.C. s. 196.) 

The following chapters of the same Code, namely, IV {General 
Exceptions), V (Of Abetment)^ and XXI II (Of Attempts to commit 
Offences) shall apply to offences punishable under the said ss, 121 A, 
294A & 304 A, and the said Chapters IV and V shall apply to 
offences punishable under the said ss. 124A & 225A.) (Act XXVIl 
of 1870,5. 13.) 

No charge of an offence punishable under s. i2iAor 124A shall be 
entertained by any Court unless the prosecution be entertained by 
order of, or under authority from, the local Government. (Act XXVI I 
of 1870, s. 14.) 


CHAPTER VII. 

OF OFFENCES RELATING TO THE 
ARMY AND NAVY. 


131 . Whoever abets the committing of mutiny 
«« by an officer, soldier, or sailor, in the 
tiny, Army, or Navy, of the Queen, or 

or wMier* attempts to seduce any such officer, 
from hi. duty. soldier. Or sailor from his allegiance 
or his duty, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 
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Explanation . — In this section, the words ‘officfer’ 
.and ‘ soldier’ include any person subject to the 
Articles of War for the better Government of Her 
Majesty’s Army, or to the Articles of "War contained 
in Act No. V of 1869 (Indian Articles of War) 
(Act XXVIT of 1870, s. 6.) 

132. Whoever abets the committing of mutiny 
by an officer, soldier, or sailor, in the 

UMy.1rmuHnn» Quceu, shull, if 

conimittod iu con- mutiny be Committed inconsequence 
of that abetment, be punished with 
death, or with transportation for life, or imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to 
fine. 


133. Whoever abets an assault by an officer, 


Abetment of an 
assault by a sol- 
ilicr, or sailor, on 
his superior otttcer, 
when in the execu- 
tion of his oiiiuo. 


soldier, or sailor, in the Army or 
Navy of the Queen, on any superior 
officer being in the execution of his 
office, shall be punished with impri- 
sonment of either description for a 


term which may extend to three years, and shall 
also be liable to fine. 


134. Whoever abets an assault by an officer, 
^ , soldier, or sailor, in the Array or Navy 

s«chaa8auit.ifUi8 of the Qucen, on any superior oflicer 
«8aulti3 commit- CXeCUtion of llis officO, 

shall, if such assault be committed in 
consequence of that abetment, be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


135. Whoever abets the desertion of any officer, 


Abotmenfc of the 
desertion of a sol- 
dier, or sailor. 


soldier, or sailor, in the Army or Navy 
of the Queen, shall be punished with 
iraprisomuent of either description for 
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a ierm wliicliTnay extend to two years, or with fine, 
or with both. 

136. Whoever, except as hereinafter excepted, 

Harbouring a knowing, or having reason to believe, 
deserter. oflficer, soldier, or sailor, in the 

Army or Navy of the Queen, has deserted, harbours 
such officer, soldier, or sailor, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

'Exception . — This provision does not extend to the 
case in which the harbour is given by a wife to her 
husband. 


137. The master, or person in charge, of a mer- 
chant vessel, on board of which any 
deserter from the Army or Navy of 
the Queen is concealed, shall, though 
ignorant of such concealment, be liable 
to a penalty not exceeding five hun- 
dred Rupees, if he might have known of such con- 
cealment but for some neglect of his duty as such 
master or person in charge, or but for some want of 
discipline on board of the vessel. 


Deserter con- 
cealed o u board 
merchant vessel 
through 11 6 g 1 i- 
gonce of master. 


138. Whoever abets what he knows to be an 
act of insubordination by an officer, 
onu^wd^nation soldier, or sailor, in the Array or Navy 
niiot the Queen, shall, if such act of 

“ insubordination be committed in con- 

sequence of that abetment, be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine, or with both. 


nudor 


139. No person subject to any Articles of War 
for the Army or Navy of the Queen, 
or for any part of such Army or 
Navy, is subject to punishment under 
Code, this Code for any of the offences 
defined in this Chapter. 


Per80ii.q Bubjeot 
to Articles of War 


pnx 

this 
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140. Whoever, not being a soldier in the 

Military or Naval service of the 
arMs®<Jta^ofdi«® Queen, wears any garb, or carries 
any token resembling any garb or 
token used by such a soldier, with the intention 
that it may be believed that he is such a soldier, 
shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to five 
hundred Rupees, or with both. 

— ♦ — 

CHAPTER VIII. 

OF OFFENCES AGAINST THE PUBLIC 
TRANQUILLITY. 

141. An assembly of five or more persons is 

designated an unlawful assembly,” 
** common object of the persons 

composing that assembly, is — 

First . — To overawe by criminal force, or show of 
criminal force, the Legislative or Executive Govern- 
ment of India, or the Government of any Presidency, 
or any Lieutenant-Governor, or any Public Servant 
in the exercise of the lawful power of such Public 
Servant ; or, 

Second . — To resist the execution of any law, or of 
any legal process ; or. 

Third . — To commit any mischief or criminal tres- 
pass, or other offence (see s. 40, ante) ; or. 

Fourth . — By means of criminal force, or show of 
criminal force, to any person, to take or obtain pos- 
session of any property, or to deprive any person of 
the enjoyment of a right of way, or of the use of 
water, or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or 
supposed right ; or. 


16 



]22 


UNLAWFUL ASSEMBLY AND RIOTING. [Chap. VIII, 


Fifth . — By means of criminal force, or show of 
criminal force, to compel any person to do what he 
is not legally bound to do, or to omit to do what he 
is legally entitled to do. 

Explanation . — An assembly which was not un- 
lawful when it assembled, may subsequently become 
an unlawful assembly. 


142. Whoever, 


being 


aware of facts which 
reader any assembly an unlawful 
assembly, intentionally joins that 
assembly, or continues in it, is said to 
be a member of an unlawful assembly. 


Being: a member 
of an unlawful aa- 
■embly. 


Fuuiabment. 


143. Whoever is ^ member of an unlawful 
assembly shall be punished with im- 
prisonment of either description for a 
term which may extend to six months, or with fine, 
or with both. 


Commentary. 

Resistance by a number of persons loan attempt to search a house, 
which was being made by an officer who had not the written author- 
ity for that purpose prescribed by Act X of 1872, s, 379, is not 
punishable under this section, (R. v. Narain, 7 N.W.P, 209.) 


144. Whoever, being armed with any deadly 
weapon, or with anything which, 
lawful'” assembly uscd as a wcapon of offence, is likely 
SjJ * 0 cause death, is a member of an 
unlawful assembly, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, or with fine, or 
w^ith both. 


145. Whoever joins, or continues in, an unlawful 

Joining, or con- assemlily, knowing that such unlaw- 
iirming in, an un- f u] assemblv lius bocn commanded in 

lawful assemblv, ,| m n 1 i 

knowing tiiat it i uo manner prescribed by law to 
!‘.undoa*“to Tis! disperse, shall be punished with im- 
Iiiysoiiment of either description for 
11 l('rm which tnny extend to two years, or with fine, 
or with botli. 
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Commentary- 

. “ A Magistrate, or officer in charge of a police station, may command any nn- 

lawful assembly, or any assembly of five or more persons, likely to cause a dis^ 
turbance of the public peace, to disperse, and it snail thereupon be the duty of 
the members of such unlawful assembly to disperse accordingly.” (Or. P.C., 
8. 127.) On failure to do so, the Magistrate is authorised to use military force 
to compel them to disperse. (Or. F.C., ss. 128, 129.) 

146. Whenever force, or violence, is used by an 

unlawful assembly, or by any mem- 
onrToXr ber thereof, in prosecution of the 
prosecution of common obiect of such assembly, 
every member of such assembly is 
guilty of the offence of rioting. 

147. Whoever is guilty of rioting shall be 

punished with imprisonment of either 
Punishment for description for a term which may 
rioUng. extend to two years, or with fine, 

or with both. 


148. Whoever is guilty of rioting, being armed 

Eioting, armed ^ deadly wcapon, or with any- 

with a deadly tiling which, uscd as a weapon of 
weapon. offenco, is likely to cause death, shall 

be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, or 
with fine, or with both. 

Commentary. 

The offence of rioting, committed persons armed with deadly 
weapons, under s. 148, is a different offence from that of stabbing a 
person on whose premises the rioting takes place ; and the latter 
offence may be punished separately under s. 324. (R. ». Callachand, 
3 Wym. Cr. 34; S.C. 7 Suth. Cr. 60, see anU p. 46, note to s. 71.) 


149. If an offence is committed by any member 
of an unlawful assembly in prose- 
cution of the common object of that 
assembly, or such as the members of 
that assembly knew -to be likely to 
be committed in prosecution of that 
object, every person who, at the time 
of the committing of that offence, is a member of 
the same assembly, is guilty of that offence. 


Every member 
of an unlawful 
assembly to be 
deemed guilty of 
any offence com- 
mitted in prose- 
cution of common 
object. 
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t Commentary. 

A number of persons went together to eject a man from a piece of . 
land, the title of which was in dispute. Upon a vigorous resistance 
being made, one of the party, who was armed with a gun, fired at, and 
killed the resisting person. It was held that he was guilty of mui*- 
der ; but that the other members of the unlawful assembly were not 
guilty of murder under s. 149, the act of killing being sudden and 
unpremeditated, and, therefore, not being either the common object 
of the assembly, or an act which the other members of the assembly 
must have known “*to be likely to be committed in the prosecution of 
that object.” (R. v, Sabed Ali, ii B.L.R. 347 ; S.C. 2oSuth. Cr.5 ; 
R. V. Binod, 24 Suth. Cr. 66, see ante p. 24, note to s. 34.) 

It is evident that the question in this case was purely one of fact. 
\Vhere a number of persons go out to commit a violent act, armed 
with weapons of a deadly nature, and determined to overcome resist- 
ance by force, it would be quite open to the Court, or to a Jury, to 
come to the conclusion that they knew it was likelj' that those weapons 
would be used with a deadly result. If so, when the result happened, 
each member of the party w'ould be guilty of murder. In the parti- 
cular instance, from all the facts of the case, the majority of the Judges 
arrived at an opposite conclusion. But the decision cannot be taken 
as binding other Judges to decide even a similar case in the same 
w'ay. (Sec, also, post note to s. 160.) 

150 . Whoever hires, or engages, or employs, or 
promotes, or connives at the hiring, 
Di"2athiring°of engagement, or employment of any 
persona to join an person to loin Or become a member of 
biy. any unlawful assembly, shall be pun- 

ishable as a member of such unlawful 
assembly, and for any offence which may be com- 
mitted by any such person as a member of such 
unlawful assembly, in pursuance of sueb hiring, 
engagement, or employment, in the same manner as 
if he had been a member of such unlawful assembly, 
or himself had committed such offence. 

151 * Whoever knowingly joins, or continues in, 
any assembly of five or more persons 
iofSiSS likely to cause a disturbance of the 
fi“ public peace, a,fter such assembly has 

Jiw°^tor7t ^8 been lawfully commanded to disperse, 
shall be punished with imprisonment 
of either description for a term which 
may extend to six months, or with fine, or with both. 
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See Cr. P. C., s. 127, ante note to s. 145. • 

• Explanation . — If the assembly is an unlawful 
assembly within the meaning of Section 141, the 
offender will be punishable under Section 145. 

152. Whoever assaults, or threatens to assault, 

or obstructs, or attempts to obstruct, 

obfi”*«n«.*pubiio any servant in the discharge of 

■ervant when Bnp. ijig dutv US such public Servant in 
pressing not, &c. _ i i 

endeavouring to disperse an unlawful 
assembly, or to suppress a riot or affray, or uses, or 
threatens, or attempts to use, criminal force to such 
public servant, shall be punished with imprisonment 
of either description for a term which may extend 
to three years, or with fine, or with both. 


153. Whoever malignantly, or wantonly, by 

Wantoniygiving ^o^^g anything which is illegal, gives 
provocation, with provocation to any person, intending, 
intent to cause kuowing it to be likely that such 

comnStted!”* *** provocation will cause the offence of 
rioting to bo committed, shall, if the 
offence of rioting be committed in consequence of 


such provocation, be punished with imprisonment 
of either description for a term which may extend 
I£ not commit- ^o oue year, or with fine, or with 


ted. 


both ; and if the offence of rioting 


be not committed, witli imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both. 


154. Whenever any unlawful assembly or riot 
takes place, the owner, or occupier, of 
’ Sid*'of upon which such unlawful 

which an unlaw- assembly is held, or such riot is com- 
hdd“**™*’*^ ** mitted, and any person having, or 
claiming, an interest in such land, 
shall be punishable with fine not exceeding one 
thousand Eupees, if he, or his agent, or manager, 
knowing that such offence is being or has been 
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committed, or having reason to believe it is likely 
to be committed, do not give the earliest notico 
thereof in his, or their, power to the principal officer 
at the nearest Police station, and do not, in the 
case of his, or their, having reason to believe that 
it was about to be committed, use all lawful means 
in his, or their, power to prevent it, and, in the 
event of its taking place, do not use all lawful means 
in his, or their, power to disperse, or suppress, the 
riot or unlawful assembly. 

155. Whenever a riot Is committed for the 
Liability of benefit. Or on behalf, of any person 

*riiot°i8 owner, or occupier, of any 

committed. land respecting which such riot takes 

place, or who claims any interest in such land, or 
in the subject of any dispute which gave rise to the 
riot, or who has accepted, or derived, any benefit 
therefrom, such person shall be punishable with 
fine, if he, or his agent, or manager, having reason 
to believe that such riot was likely to be committed, 
or that the unlawful assembly by which such riot 
was committed was likely to be held, shall not 
respectively use all lawful means in his, or their, 
power to prevent such assembly or riot from taking 
place, and for suppressing and dispersing the same. 

156. Whenever a riot is committed for the 
Liability of benefit, or on behalf, of any person 

agent of owner, or who is the OAvuer, or occupier, of any 
benefit a riot is land respecting which such not takes 
committed. place, or who claims any interest in 

such land, or in the subject of any dispute which 
gave rise to the riot, or who has accepted, or derived, 
any benefit therefrom, the agent, or manager, of such 
person shall be punishable with fine, if such agent, 
or manager, having reason to believe that such riot 
was likely to be committed, or that the unlawful 
assembly by which such riot was committed was 
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likely to be held, shall not use all lawful means in 
his power to prevent such riot or assembly from 
taking place, and for suppressing and dispersing 
the same. 

157. Whoever harbours, receives, or assembles, 

in any house or premises in his occu- 
.OM u«d”fTan pation or charge, or under his con- 
nniawfui asaem- trol, any persons, knowing that such 
persons have been hired, engaged, or 
employed, or are about to be hired, engaged, or 
employed, to join, or become members of, an unlawful 
assembly, shall be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 

158. Wlioever is engaged or hired, or offers or 

attempts to be hired or engaged, to do, 
ta^Tfartlnan or assist in doiug, any of the acts 
Wyorriot “°**'“* Specified in Section 141, shall be 
punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both ; and whoever, 
_ ^ , being so engaged, or hired, as afore- 

said, goes armed, or engages or offers 
to go armed, with any deadly Aveapon, or with any 
thing which, used as a weapon of offence, is likely 
to cause death, shall be punished Avith imprisonment 
of either description for a term which may extend 
to two years, or with fine, or Avith both. 

159. When two or more persons, by fighting, 

in a public place, disturb the public 
Affray. peace, they are said to " commit an 

affray.” 

160. Whoever commits an affray shall be pun- 

ished with imprisonment of either 
description for a term which may ex- 
tend to one month, or with fine which 
m.ay extend to one hundred Bupees, or with both. 
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« Commentary. 

Unlawful assemblies, as defined in s. 14 1, may either aim at th^ 
accomplishment of public, or of private, ends. Where the object in 
view is of a public character, the difference between such an assembly 
and a waging of war under s. 121 may be a very narrow one. What- 
ever amounts to a threat of force, to be employed at some indefinite 
future period, will, as I understand the section, be an unlawful assem- 
bly. But if the object is to carry out the design of the assembly by 
an immediate exercise of force, this would amount to a waging of war. 
Suppose, for instance, that during the progress of some obnoxious 
scheme of taxation through the Legislative Council, crowds were to 
assemble every day to hoot the members supposed to be in favour of 
it ; or monster processions were to parade the streets as an exhibition 
of the numbers of those opposed to the plan, this would constitute 
an unlawful assembl}'. But if the processions were to force their way 
into the Council itself, for the purpose of then and there compelling 
the abandonment of the measure, this would be an actual waging of 
war. And so it was laid down by Lord Mansfeld in the case of the 
Gordon riots, where he stated to the jury, 

“ That it was tho uiia.nifnous opinion of tlio Court, that an attempt, by 
intimidation and violence, to force the repeal of a law, was a levying war 
against the king, and high treason. (K. v. Gordon, Doug. 592.) 

It must not, however, be supposed that mere numbers will make an 
assembly unlawful, where the object is to procure some public result. 
The question will always be ; what are the means by which it is pro- 
posed that the object should be brought about? Public meetings for 
the purpose of eliciting, declaring, or altering public opinion upon any 
State matter are perfectly lawful. Where such meetings are for the 
purpose of pel itioning, they have the additional sanction of the Bill 
of Rights (i Wrn. & iNl. st. 2, c. 2,) in which it is expressly laid down, 

“ That it ia the right of the subjects to petition the king, and that all com- 
mitments and prosecutions for such petitioning are illegal.*^ 

But where such meetings— -under the cloak of public discussion, or 
petitioning — are really used, and intended, Vas exhibitions of physical 
force, for the purpose of overawing, and intimidating, those whose con- 
duct they canvass, they will be illegal. The series of monster meet- 
ings which were convened by O’Connell throughout Ireland in 1844 
for the purpose of carrying the repeal of the Union may serve as an 
instance. 

A very common instance of unlawful assembly is that of tumul- 
tuous meetings, which, from the private character of their objects, 
cannot rise to a waging war. For instance ; a caste procession, 
marching in an insulting and defiant manner through streets in- 
habited by another caste, so as to provoke angry passions, or excite to a 
breach of the peace. And so, in times of scarcity, assemblies held to 
discuss the conduct of the merchants in demanding high prices, or of 
the Government in refusing remissions of revenue, might become 
unlawful, not from the mere opinions expressed, but from their tendency 
to end in violence. Accordingly, it has been ruled that, 

“ Any meeting, assembled under such circumstances as, according to tbe 
opinion of rational and finn men, are likely to produce danger to tbe tranquillity 
:ind peace of the neighbourhood, is an unlawful assembly : and in^ viewing this 
question, the jury should take into their consideration the way in which the 
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meetings were held, the hour at which they met, and the language used bjrthe 
persons assembled, and by those who addressed them ; and then considei^ 
Vhether firm and rational men, having their families and property there, would 
have reasonable ground to fear a breach of the peace, as the alarm must not 
merely be such as would frighten any foolish or timid person, but must be such 
as would alarm persons of reasonable firmness and courage." (1 Buss. 373.)j| 

** All persons who join an assembly of this kind, disregarding its probable 
effect, and the alarm and consternation which are likely to ensue, and all who 
give countenance and support to it, are criminal parties.** {Ihid.) 

Clause 4, s. 141, applies equally whether the possession is sought 
for under colour of title or without it, and whether the right which is 
asserted is a valid, or invalid, one. The object of the clause is the 
same as that of the old English Statute 5 Ric. II, st. i,c. 7, against 
forcible entries, and is to prevent breaches of the peace, by compel- 
ling every one who asserts rights, which may be contested, to do so 
under the authority of law. 

Upon this Statute it has been held, that in order to make an entry 
forcible, 

" It seems clear that it ought to bo accompanied with some circumstances 
of actual violence or terror : and, therefore, that an entry which had no other 
force than such as is implied by the law in every trespass whatsoever, is nob 
within the Statute.** (1 Hawk. 500.) 

I conceive that the same principle is expressly pointed to through- 
out s. 141 by the epithet “ criminar* qualifying force. It must be 
force used, or intended to be used, for the purpose of overcoming 
resistance, by causing fear, injury, or annoyance, (s. 350.) (See i 
Hawk. 501.) 

Where the defendants, ryots of a portion of a Zemindary sold in the 
execution of a decree of a Civil Court, reaped and carried away their 
crops despite the purchaser's people, and refused to allow the pur- 
chaser’s people to seal and mark grain which had been reaped, and 
the ryots were assembled in such numbers, and so armed that 
nothing could be done against them, it was held by the Madras High 
Court that the acts of the defendants did not amount to an offence 
under s. 141 of tlie Penal Code. (4 Mad. H. C. Appx. Ixv ; S. C. 
Weir, 1st edition, p. iS; 2ud edition p. 25. See R. v, Shunkur, 23 
Suth. Cr, 25.) 

Assuming, however, that the purchaser had the right which he was 
prevented from enforcing, it seems pretty clear that the defendants 
were, by means of criminal force, compelling him to omit to do what 
he was legally entitled to do, and that their conduct came under 
cl. 5 of s. 141. Their conduct, also, was a forcible assertion of their 
supposed right to carry away their crops, and, therefore, came under 
cl. 4. Accordingly, in a later case, some defendants had been 
convicted of rioting under s, 147 for stopping a procession. On 
appeal, the Assistant Magistrate, though crediting the fact of the 
defendants having interrupted the procession, reversed the conviction 
on the ground that the defendants had a right to stop the procession 
as it was a nuisance. The High Court were "clearly of opinion 
that the order of the Assistant Magistrate was wrong in law ; the act 
of the defendants, in assembling and forcibly preventing a procession 
on the ground that they had a right to do so because it was a nuisance 
or annoyance to them or to their community, was an act clearly 
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within cl. 4 of s. 141 of the Penal Code.” (5 Mad. H.C. Appx. 
vi; Sc. Weir, ist edition, p. 20; 2nd edition, p. 26; 7 Ibid, xxxv; 
S.C. Weir, ist edition, p. 20; 2nd edition, p. 27.) 

The force, or violence, which is necessary to render the members of 
an unlawful assembly guilty of rioting, must be some act done ** in 
prosecution of the common object of such assembly.” (s. 146.) For 
instance, a gathering of ryots, to prevent a revenue officer from dis- 
training, would be an unlawful assembly under s. 141, cl. 5 ; and if 
any one of them were to beat the officer, or rescue the goods seized, 
this would be a riot, for which every one of the resisting party would 
be liable, even though he took no part in such act. And, justly so ; 
for the countenance and assistance of those who committed no violence 
rendered possible the conduct of those who actually committed it. 
But if a fight were to spring up between two of the persons unlawfully 
assembled, this would only make them individually responsible, and 
not convert the assembly into a riot. (R. v. Muzhur, 5 N.W.P. 
208.) 

Not only the object primarily intended, but everything which 
naturally, or necessarily, follows from the prosecution of that object, 
will be considered to have been contemplated by those who take part 
in it, and they will be held responsible for it. (s. 149.) And so ac- 
cording to English law, 

** If several persons combined for an unlawful purpose, or for a purpose to be 
carried into effect by unlawful means—particularly if it be canied into offect 
notwithstanding any opposition that may be offered against it— and one of them, 
in the prosecution of it, kill a man, it is murder in all who are present, whether 
they actually aid or abet or not, provided the death were caused by the net of 
some one of the party in the course of his endeavours to effect the common 
object of the assembly. But the act must bo the result of the confederacy ; for 
if several are out for the purpose of committing a felony, and upon alarm and 
pursuit mn different ways, and one of them kill a pursuer to avoid being taken, 
the others are not to bo considered as principals in that offence.” (Arch. 120, 
1 Buss. 763 1 and see ^ 71/0 note to s. 34, p. 24.) 

Accordingly ; when it appeared that a number of persons united 
together for the abduction of a woman ; that they came around ; and 
that one of their number struck down, and killed, a woman who 
resisted the abduction, the blow being inflicted with a weapon similar 
to that with which they were all armed, it was held that all those 
who were members of the unlawful assembly at the time were guilty 
of the killing. (R, v. Golam, 4 B.L.R. Appx. 47 ; S.C. 13 Suth. 
Cr. 33.) 

A large body of men, belonging to one faction, waylaid another 
body of men belonging to another faction, and a fight ensued, in the 
course of which a member of the first-named faction was wounded, 
and retired to the side of the road, taking no further active part in 
the affray. After his retirement a member of the second faction was 
killed. It was held by Norman^ J. — whose opinion as that of Senior 
Judge prevailed against the dissent of E. Jackson^ J. — that the 
wounded man had ceased to be a member of the unlawful assembly, 
and could not be convicted of the murder under s. 149. The Court 
said that he probably had no longer the same common object as the 
members of the unlawful assembly from which he separated himself. 
It did not appear that he continued to urge on the others. He was, 
apparently, solely occupied by his own sufferings. It was plain that 
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he was no longer co-operating with the others; and he had not the 
, power to prevent, or check, the violence of the others, as he might have 
nad, if he had continued with them. (R. v, Kabil, 3 B.L.R.A.Cr. l.) 

The essence of an affray (s. 159) consists in the publicity of the 
place, and the disturbance of the public peace; and, therefore, a 
quarrel among several persons in a private room, where there is no 
one to be injured but themselves, will only amount to an assault and 
battery by each, (i Russ. 390,) 

“ It is no ground for a total remission of sentence that a party engaged in an 
affray was not the aggressing party ; though the Court in av/ardlng p juishmeut 
may admit the circumstances to operate in mitigation of punishment. 
fltone V IJmroodh, 1 M. Dig. 124 , §68 ; Government v. Sheik Oomur, 3 Ihid, 105 , 
§4.) - 

Just as the opposite state of facts will go in aggravation. (Govern- 
ment V. Hurdeb, 3 M. Dig. 105, § 3.) 

I understand the above dictum only to apply to cases where the 
party assailed was not forced into the affray in actual self-defence. 
There are many cases of insult, and even slight personal violence, 
which would not compel a forcible resistance ; and if, in such a case, 
retaliation brought on an affray, both would be culpable, though not 
in equal degrees. But where the affray arose out of a boundary 
dispute between the villages of K. and A., in which several persons 
were killed and wounded, the F. U. held that, as the villagers of A. 
had, in the first instance, endeavoured to sc -tie the dispute by treaty, 
and had throughout the affray acted on the defensive, they were 
entitled to an acquittal. (Maunsingm re 3 M. Dig, 117, § 89.) See 
R. V, Jeolall, 3 Wym. Cr. 21 ; S. C. 7 Suth, Cr. 34. . 

There is one case in which a party can never justify an affray into 
which he has been led, and that is, where it has arisen in resistance 
to a professedly legal process. Accordingly ; parties have been sen- 
tenced where they had resisted a distress, which in one case was 
lawful, but irregularly levied, and in another was fraudulent from 
the very first : because the party always has his remedy in a Court 
of Justice, and respect for the law requires that that which claims to 
be done under its authority should be set aside only by legal means, 
and submitted to till it is set aside. (Huree Pershaud w, Kifayut, 1 
M. Dig. 123, § 62 ; Government v, Mahomed Ameer, 3 Ibid, 105, § 2.) 

And so it is expressly enacted by s. 99, that the right of private 
defence does not exist in such cases. (See post, note to s.300. 
Exception i.) 

“ Whenever any person accused of rioting, assault or other breach of the peace, 
or of abetting the same, or of assembling armed men or taking other unlawful 
measures with the^ evident^ intention of committing the same, or any person 
accused of committing criminal intintiidation by threatening to injure person or 
property, is convicted of such offence before a High Court, or Court of Ses- 
sion or the Court of a Presidency Magistrate, a District Ma^strate, aSub-Divi- 
sional Magistrate or a Ma^strate of the first class, and such Court is of opinion 
that it is necessary to require such person to execute a bond for keeping the peace, 
flneh Court may, at the time of passing sentence on such person order h jin to 
execute a bond for a sum proportionate to his means, with or without sureties, 
for keeping the peace during such period, not exceeding three years as it t^^nlrn 
fit to fix.” (Grim. P. 0., s. 106). 

As to the mode of inflicting imprisonment in default of giving 
security, see Crim. P. C., s. 123. As to release from such imprison- 
ment, sees. X24. 
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CHAPTER IX. 

OF OFFENCES BY OB RELATING TO 
PUBLIC SERVANTS. 

161 . Whoever being, or expecting to be, a public 

PuWio M i . iu t S'Ccepts or obtains, or agrees 

taking a gratifioa- to accept Or attempts to obtain from 
fegai^'wmi^G?;^! ^“7 person, for himself or for any 
tion, in respect of other person, any gratification what- 
ever, other than legal remuneration, 
as a motive or reward for doing, or forbearing to 
do, any official act, or for showing, or forbearing to 
show, in the exercise of his official functions, favor 
or disfavor to any person, or for rendering, or 
attempting to render, any service or disservice 
to any person, with the Legislative or Executive 
Government of India, or with the Government of 
any Presidency, or with any Lieutenant-Governor 
or with any public servant, as such, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to three years, or with fine, 
or with both. 

Explanations . — “Expectingtobe apublic servant.” 
If a person not expecting to be in office obtains a 
gratification by deceiving others into a belief that 
he is about to be in office, and that he will then serve 
them, he may be guilty of cheating, but he is not 
guiliy of the offence defined in this section. 

“ Gratification.” The word “ gratification” is'not 
restricted to pecuniary gratifications, or to gratifica- 
tions estimable in money. 

“ Legal remuneration.” The words ” legal remu- 
neration” are not restricted to remuneration which 
a public servant can lawfully demand, but include 
all remuneration which he is permitted by the Gov- 
ernment which he serves to accept. 
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“ A motive or reward for doing.” A person who 
'receives a gratification as a motive for doing what 
he does not intend to do, or as a reward for doing 
what he has not done, comes within these words. 

Illustrations. 

(a) A, Moonsiff, obtains from Z, a banker, a situation in Z’s 
Bank for A*s brother, as a reward to A for deciding a cause in favor 
of Z. A has committed the offence defined in this section. 

(4) A, holding the office of Resident at the Court of a subsidiary 
power, accepts a lakh of Rupees from the Minister of that power. It 
does not appear that A accepted this sum as a motive or reward for 
doing, or forbearing to do, any particular official act, or for rendering, 
or attempting to render, anjr particular service to that power with the 
British Government. But it does appear that A accepted the sum 
as a motive or reward for generally showing favor in the exercise of 
his official functions to that power. A has committed the offence 
defined in this section. 

(c) A, public servant, induces Z erroneously to believe that A’s 
influence with the Government has obtained a title for Z, and thus 
induces Z to give A money as a reward for tf's service. A has com- 
mitted the offence defined in this section. 

Commentary. 

The offence constituted by this section consists simply in the act 
of receiving, or trying to obtain (Empress v. Baldeo, 2 All. 253,) a 
bribe, or that which is intended as a bribe, although nothing illegal 
is done, or nothing is illegally omitted in consequence. The receipt 
of a present from the friends of a prisoner, who was sentenced to be 
hung the next hour, would still be criminal, if taken as a motive or 
reward for doing, or forbearing to do, any official act, for which a re- 
ward cannot lawfully be taken. Of course it must be taken with this 
view. It will not be necessary that the person who receives the 
present should intend to carry out the purpose for which it is given, 
if it is given with corrupt intention, and he receives and appropriates 
it, knowing of that intention, the offence is complete. Indeed, the 
presumption of guilty knowledge would be so great, that it is hardly 
possible to conceive a case in which a public official could innocently 
take any present from a person who was mixed up in any public 
business connected with his department. Under s. 165 the mere fact 
of accepting presents amounts to an offence, independently of the 
motive of either giver, or receiver. (Empress v. Kampta, i All. 530.) 

A person who in fact, though wrongly, discharges the duties of an 
office whereby he is apparently a public servant may be tried for 
accepting an illegal gratification. (R. v. Ram Kristna, 7 B.L.R,, 446; 
S.C. 16 Suth. Cr. 27.) 

To guard against the vexatious prosecutions which might arise out 
of this and similar clauses, it is provided by the Cr. P.C., s. 197, that, 

Whoo any Judge, or axnr public eervant not repioveable from bis office 
without the sanction of the Government of India or the Local Government, is 
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Mcti^ as snclt Judge or public servant; ot any offence, no Court shall tajre 
cognisance of such offence) exccpb with the previous sanction of the Govwnmenfc 
having power to order his removal, or of some office empowered in this behalf' 
by such Government, or of some Court or other authority to which such Judge 
or public servant is subordinaic, and whose power to give snch sanction has 
not been limited by such Government. Such Government may determine the 
person by whom, and the manner in which, the prosecution of such Judge or 
public servant is to be conducted, and may specify the Court before which the 
trial is to be held.*' 

It has been ruled by the High Court of Bombay that this section 
applies to acts ostensibly done by the accused as a public servant ; 
i,e,, to acts which have no special significance except as acts done 
by a public servant ; for instance, the act of a judicial officer in fabri- 
cating something which professed to be the record of a case decided 
by himself. (Empress v. Lakshman, 2 Bom. 481.) 

The words “ not removeable from office without the sanction of 
Government** only apply to the preceding words ‘'any public ser- 
vant.” Therefore, a District Moonsiff cannot be prosecuted on any 
complaint made against him as a Judge w'ithout sanction under this 
section. (6 Mad. H.C. Appx. xxii.) But no sanction is required for 
the prosecution of a Police Patel in Bombay, in consequence of the 
change in his position made by recent Local Legislation. (Empress 
V. Bhugwan, 4 Bom. 357.) 

“The above section by implication vests in the Court, or authority, to whom 
the Judge, or public servant, not removeablc, &c., is subordinate, the power of 
sanctioning, or directing, sucli prosecution. It does not say that the Government 
must give the power, but that it shall exist unless limited or reserved. Every 
Court or authority, therefore, has it unless there is a limitation.’* (See R.^ v. 
Malhar, 7 Bom, H.O. O.C. 64, accord.) “ There is no provision that tho sanction 
must be in writing. It is, no doubt, very desirable that such sanction, or direo- 
tion, should be put in writing and attached to the record, but it is by no means 
legally imperative.** {Per Holloway , J., B. v. Kristna Bau, 7 Mad. H.O. 58; 
B.O. Weir, Ist edition, p. 283, 2nd edition p. 389 ; R. v. Narayanasami, Ibid. 182.) 

The corresponding Section (466) of act X of 1872 contained the 
clause “ the sanction must be given before the commencement of the 
proceedings.” This clause, it w'ill be observed, is omitted in the 
present Act, but the word “ previous’* is inserted before “ sanction** 
in the body of the section. It is probable that the effect of both the 
present and the repealed section is intended to be the same, and that 
they negative the legality of any retrospective or implied sanction 
such as was contemplaled by Holloway, J. as sufficient in a case under 
s. 167 of the Criminal Procedure Act of 1861. (R. v, Kristna Rau, supra.) 

They require as a condition precedent to trial, the express consider- 
ation and determination of the question, whether, assuming the 
defendant to have committed an offence, it is still advisable that he 
should be indicted for it. It is obvious that many cases might arise 
in which this question should be answered in the negative. If so, in 
the case of certain acts committed by public servants, two elements 
would be necessary to create liability to punishment ; ^rst, the com- 
mittal of a technical offence ; secondly, the opinion of his superior 
that the offence was one for which it was politic that he should be 
tried. The absence of either of these elements would seem to be an 
objection after trial as much as before. The High Court of Bombay 
had, upon the same Section (167), expressly decided that a conviction 
which took place after sanction^ but which was founded upon evidence 
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taken before sanction^ was bad ; on the ground that the Court had no 
jurisdiction to cause the attendance of the accused, or to take any 
evidence against him until sanction was obtained. (R. v, Parshranif 
7 Bom. H.C.C.C. 6i. See to Empress v. Sabsukh, 2 All. 533.) 

Where the Local Government limits its sanction by directions as 
to the person by whom, and the manner in which a charge is to be 
preferred, these directions must be strictly carried out, ana the Court 
cannot entertain charges preferred by any other person, or in any 
other manner. (R. vinayak, 8 Bom. H.C. C.C. 32.) 

By a Madras Notification, of the 27th August 1873, the power to 
direct or sanction the entertainment of complaints of offences com* 
mitted in their public capacity by subordinate Magistrates (Tahsildars 
and Deputy Tahsildars) has been restricted to the Board of Revenue. 

By a Madras Notification, of the 13th September 1873, the like 
power, in regard to all other classes of Magistrates, is reserved to the 
Governor in Council. 

162. Whoever accepts or obtains, or agrees to 

Taking a grati. attempts to obtain, from 

fication, in order, any person, for himself, or for any 
g^“m^M,'to‘^in." other person, any gratification what- 
SarT'S^t. “ ® motive or reward for induc- 

ing, by corrupt, or illegal, means, any 
public servant to do, or to forbear to do, any official 
act, or in the exercise of the official functions of 
such public servant to show favor, or disfavor, to 
any person, or to render, or attempt to render, any 
service or disservice to any person with the Legisla- 
tive or Executive Government of India, or with the 
Government of any Presidency or with any Lieu- 
tenant-Governor, or with any public servant, as such, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to three 
years, or with fine, or with both. 

(See note to s. 167, post) 

163. Whoever accepts or obtains, or agrees to 

accept or attempts to obtain, from any 
caKfrX«: person, for himself or for any other 
wit?"a person, any gratification whatever, as 
pnbUo servant. a motive Or reward for inducing, by 
the exercise of personal influence, any 
public servant to do, or to forbear to do, any official 
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act, or in the exercise of the official functions of 
such public servant to show favor, or disfavor, ixy 
any person, or to render or attempt to render any 
service or disservice to any person with the Legisla- 
tive or Executive Government of India, or with the 
Government of any Presidency, or with any public 
servant, as such, shall be punished with simple im- 
prisonment for a term which may extend to one 
year, or with fine, or with both. 

Illustration, 

An advocate who receives a fee for arguing a cause before a Judge; 
a person who receives pay for arranging and correcting a memorial 
aodressed to Government, setting forth the services and claims of the- 
memorialist ; a paid agent for a condemned criminal, who lays before 
the Government statements tending to show that the condemnation 
was unjust — are not within this section, inasmuch as they do not 
exercise, or profess to exercise, personal influence. 

(See note to s. 167, post,) 

164 - Whoever, being a public servant, in respect 

Ponishnicnt for whom either of the offences defined 
abetment by pub- in the last two preceding sections is 
offences above de- committed, abets the offence, shall be 
punished with imprisonment of cither 
description for a term which may extend to three 
years, or with fine, or with both. 

Illustration, 

A is a public servant, B, A’s wife, receives a present as a motive 
for soliciting A to give an office to a particular person. A abets her 
doing so. A is punishable with impri.sonment for a term not exceed- 
ing one year, or with fine, or with both. A is punishable with impri- 
sonment for a term which may extend to three ycais, or with fine, or 
with both. 


165 - 


Public servant 
obtaining uny va- 
Iniible thing, with- 
out consideration, 
from person con- 
cerned in any pro- 
ceeding or busi- 
ness transacted by 
Bucb public 
servant. 


Whoever, being a public servant, accepts 
or obtjiins, or agrees to accept or 
attempts to obtain, for himself, or for 
any other person, any valuable thing, 
without consideration, or for a consid- 
eration which he knows to be inade- 
quate, from any person whom he 
knows to have been, or to be, or to be 
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likely to be concerned in any proceeding or business 
' transacted, or about to be transacted by sucb public 
servant, or having any connection with the official 
functions of himself or of any public servant to 
whom he is subordinate, or from any person whom 
he knows to be interested in or related to the person, 
so concerned, shall bo punished with simple im- 
prisonment for a term which may extend to two 
years, or with fine, or with both. 

lllustraiions. 

(a) A, a Collector, hires a house of Z, who has a settlement case 
pending before him. It is agreed that A shall pay fifty Rupees a 
month, the house being such that, if the bargain were made in good 
faith, A would be required to pay two hundred Rupees a mdnth. A 
has obtained a valuable thing from Z without adequate consideration. 

{b) A, a Judge, buys of Z, who has a cause pending in A*s Court, 
Government Promissory Notes at a discount, when they are selling 
in the market at a premium. A has obtained a valuable thing from 
Z without adequate consideration. 

(c.) Z’s brother is apprehended and taken before A, a Magistrate, 
on a charge of perjury. A sells to Z shares in a bank at a premium 
when they are selling in the market at a di.scount. Z pays A for the 
shares accordingly. The money so obtained by A is a valuable thing 
obtained by him without adequate consideration. 

Commentary. 

By Stat. 13 Geo. Ill, c. 63, ss. 23—25 & 33 Geo. HI, c. 52, s. O2, 
the receiving of gifts by the Governor-General, or any member of 
the Council of Fort William, or of any of the Judges ot the Supreme 
Court of Calcutta, or by any person holding any office under the 
Crown, or the East India Company is forbidden, and is punishable 
as extortion, and as a misdemeanour at law. But this is not to pre- 
vent law'yers, physicians, or chaplains from accepting professional 
fees and rewards. 

A police officer who, after a case of theft had been decided in favour 
of the prosecutor, asked him for and received trom him part of the 
proceeds of the theft which had been returned to him by order of the 
Court, was held to have committed an offence under this section and 
not under s. 161. (Empress v, Kampta, i All. 530.) 

166 * Whoever, being a public servant, knowingly 

Public Bcrvaut ^^isobeys any direction of the law as 
disobeying a di- to the Way in which he is to conduct 
wu h* "intent *to himsolf as such public seirant, intend- 

0^' knowing it to bo likely 
that he will, by such disobedience, 

18 
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caiise injury to any person, shall be punished with 
simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 

Illtisiration, 

A, being an officer directed by law to take property in execution, 
in order to satisfy a decree pronounced in Z*s favour by a Court of 
Justice, kno\vinj»ly disobeys that direction of law, with the knowledge 
that he is likely thereby to cause injury to Z. A has committed the 
offence defined in this section. 

167 . Whoever, being a public servant, and being, 

Pabiic BoiTani ^,8 such public Servant, charged with 
framiii* au incor- the preparation or translation of any 
with intent to document, frames or translates that 
cause injury. documcnt in a manner which he knows, 
or believes, to be incorrect, intending thereby to 
cause, or knowing it to be likely that ho may there- 
by cause injury to any person, shall be punished with 
imprisonment of either desci'iption for a term which 
may extend to three years, or with fine, or with both. 

Commentary. 

Sections 162 & 163 only apply to cases where the party who is 
to exercise corrupt or undue influence does so for a consideration, 
obtained from a third person. If he does so without receiving any 
gratification, to serve his own private interests, or for the benefit of 
another, whether voluntarily or upon solicitation, no offence will have 
been committed under these sections. If guilty at all, lie can only 
be guilty as an abettor. It will follow, therefore, that if the act done 
is not an offence in the public servant, it is no offence in the person 
who instigates him to it. Hence, a person who of his own accord, or, 
without being himself bribed, offers any gratification whatever to a 
public servant will be punishable as an abettor of the offence in s. 161. 
So, if being in any way connected with the official functions of a 
public servant, he induces him to accept anything for an inadequate 
consideration, he will have abetted the offence in s. 165, But it is no 
offence in a public servant to yield to mere personal influence, not 
accompanied by what is styled in s. 161 a gratification, unless by so 
doing he transgresses s. 166, or 217. 

Hence, if the friend of a party to a civil suit were by personal 
influence to induce a Moonsiff to give judgment against the defendant, 
contrary to his own conviction, the Moonsiff would be guilty under 
s. 166, and the party who persuaded him would be guilty as an abettor. 
So, if the successful solicitations were addressed to a Sessions Judge, 
who acquitted a prisoner in consequence, the Judge will be guilty 
under s. 217, and the person who exercised influence as an abettor. 
But the exercise of, or yielding to, personal influence in the disposal 
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of patronage^ the conferring of rewards for service, the granting of 
. contracts, or the like, would be no offence in either of the parties 
concerned. If, however, the suitor were to resort to threats instead 
of entreaties, this would be an offence under s. 189. 

The personal influence referred to in s. 162 seems to mean that 
influence which one man possesses over another, irrespectively of the 
merits of the case upon which it is brougfht to bear. Such consider- 
ations as rank, wealth, power, gratitude, relationship, or affection may 
induce a person to grant to the request of one man what he would not 
to the request of another. But influence exercised solely upon the 
merits of the case would seem not to be personal influence. If a per- 
son who was about to pay a visit to a Collector were to accept a sum 
of money, on the understanding that he was to draw the Collector into 
conversation upon the case, and represent it fully to him, such a 
proceeding, however indelicate and improper, would, I conceive, not 
come under s. 163, provided no personal feeling was brought into play. 

Under s. 167 it would be no offence if a Court Translator employed 
in a criminal case were to mistranslate all the documents for the pur- 
pose of procuring the acquittal of the prisoner, though it would be 
otherwise if he had the contrary motive. Such a case would pro- 
bably come under s. 218, though the omission of the express words 
used in s. 167 might make the point doubtful, and it is expressly 
stated as coming under the head of False H)vidcnce. (s. 191, illus- 
tration e.) Where the mistranslation is done intentionally, and does 
produce injury, it will not be necessary to show intention to injure, 
or knowledge that injury would follow. As Lord Mansfield says, 

** Where an act, in itself indifferent, if don© with a particular intent becomes 
criminal, then the intent must be proved and found : bub when the act is of 
itself unlawful, that is primA facie and unexplained, the proof of justiflcatioa 
or excuse Hob on the defendant, and in failure therefore the law implies a crimi- 
nal intent.*' (5 Burr. 2667.) 

168 . Whoever, being a public servant, and being 
_ ^ legally bound as such public servant 

Fublic servant o j , r 

unlawfully eu- not to eiigago m trade, engages 111 
gaging m trade. trade, shall bo punishod with simple 

imprisonment for a term which may extend to one 
year, or with fine, or with both. 

Conunentary. 

By 33 Geo. Ill, c. 52, s. 137, it is rendered unlawful for any Gover- 
nor-General, or Governor, or any Member of Council of any of the 
Presidencies of India, or for any Collector, Supervisor, or other per- 
son employed or concerned in the collection of the revenues, or the 
administration of Justice in the provinces of Bengal, Behar, or Orissa, 
or for their agents or servants, or any one in trust for them ; or for 
any of the Judges of the Supreme Court of Judicature to be concerned 
in any trade or traffic whatever, whether within or without India. 
(See also 3 & 4 Wm. IV., c. 85, s. 76.) Under Reg. I of 1803, s. 40, 
Members of the Board of Revenue are forbidden to be concerned in 
trade, commerce, or houses of agency, or in direction or management 
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of ‘Banks, or in transactions for borrowing or lending money with 
native officers under the Revenue Department, or with Zemindars,, 
proprietors of land, renters, or other persons responsible for the 
revenue. Under Reg. II of 1803, s.64, Collectors, and Assistants to 
Collectors, are forbidden to exercise or carry on trade or commerce, 
directly or indirectly, or to be engaged in any Bank or House of 
Agency. Nor may they be concerned in the farming of the public 
revenue, or in the lending of money to proprietors of land, renters, or 
persons responsible for the public revenue, or in any way connected 
with ^its management. {Ibid , ss. 60 & 61.) By 37 Geo. Ill, c. 142, 
s. 28, the lending of money 01 any valuable thing by a British 
subject to a Native Prince is made a misdemeanour. Here, British 
subject is used in its restricted sense. (See Book II. Want of 
Jurisdiction.) 

Act XV of 1S48 (Supreme Courts : Officers) forbids officers of the 
Supreme Courts in India, or of the Courts for the Relief of Insolvent 
Debtors, to cany on any dealings as banker, trader, agent, factor, or 
broker, either for their own advantage, or for the advantage of any 
other person, except such dealings as it may be part of their duty to 
carry on. 

169. Whoever, being a public servant, and being 

legally bound, as such public servant, 
nn]'"n4'!iUy''‘^7my- to purcliasc, OF bid for Certain 

injt or biddiog for property, purcbases or bids for that 
property, either in bis own name or 
in the name of another, or jointly or in shares with 
others, shall be punished ivith simple imprisonment 
for a term which may extend to two years, or with 
fine, or with both ; and the property, if purchased, 
shall be confiscated. 

Commentarjt. 

A police officer who purchases a pony which has been impounded 
may be proceeded against under this section, and s. 19 of Act I of 
1871 (Cattle Trespass.) R. v. Ramkrishna, 8 B.L.R. Appx; I; S.C. 
16 Suth. Cr. 62. 

170. Whoever pretends to hold any particular 

office as a public servant, knowing 
puburserTanf. “ that hc does not hold such office, or 
falsely personates any other person 
holding such office, and in such assumed character 
does or attempts to do any act under color of such 
office, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 
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171 . Whoever, not belonging to a certain class 
of public servants, wears any garb or 
Wearing grab, carries any token resembling any garb 
nse(ib:jpnbiiceer. or token used by that class of public 
icntintott““^“' servants, with the intention that it 
may be believed, or with the know- 
ledge that it is likely to be believed, that he belongs 
to that class of public servants, shall be punished 
with imprisonment of either description for a term 
which may extend to three months, or with fine 
which may extend to two hundred Rupees, or with 
both. 


CHAPTER X. 

OF CONTEMPTS OF THE LAWFUL 
AUTHORITY OF PUBLIC SERVANTS. 

172 . Whoever absconds in order to avoid being 
served with a summons, notice, or 
Absconding to order proceeding from any public 

avoid service, or ^ ^ ^ ^ i 

summons, or other scrvaiit, legally Competent, as such 
pSbUc'iCTviSt.™ “ public servant, to issue such sum- 
mons, notice, or order shall be pun- 
ished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both ; or, if 
the summons, notice, or order is to attend in person 
or by agent, or to produce a document in a Court of 
Justice, with simple imprisonment for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Commentary. 

It has been held in Bengal that a person absconding to avoid a 
warrant issued by a Magistrate against him is not punishable under 
s. 172. (Acc. Mad. H.C. Rul. 21st April, 1866; S.C. Weir, 25 [33]; 
R. V. Amir Jan, 7 N.W.P. 302.) The warrant is neither a summons 
nor a notice, and the order which it contains is addressed to the 
ofScer and not to the person whose attendance is required. The 
course is to proceed under ss, 183 and 184 of the Crim, P.C. Dis- 
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<9bedience to the proclamation issued under Cr. P.C.. s. 183 would be 
punishable under s. 147 of the Penal Code. (R. v. Womesh, 5 Sutji. 
Cr. 71 ; S.C. I Wym. Cr. 6i ; R. v, Hossein, 9 Suth. Cr. 70.) 

In order to make out the commission of an offence under this sec- 
tion, it is necessary to show that a summons, notice or order has been 
issued, and that the absconder knew, or at least had reason to believe, 
that process had issued. It is not sufficient to show that a person 
apprehending^ that a process will be issued has absconded. But the 
term ‘ abscond’ is not to be understood as implying necessarily that a 
person leaves the place in which he is. Its etymological and ordinary 
sense are to hide oneself ; and it matters not whether a person departs 
from a person or remains in it, if he conceals himself ; nor does the 
term apply only to the commencement of the concealment. If a person 
having concealed himself before process issues, continues to do so 
after it has issued, he absconds. (Per Turner^ C. J., Srinavasa Ayyan- 
gar zf, the Queen, 4 Mad. 393, 397 ; S. C. Weir, 2nd edition, p, 33.) 

The Criminal Procedure Code, s. 195, provides that “ no Court 
shall take cognisance of any offence punishable under Sections 172 to 
188 (both inclusive) of the Indian Penal Code, except with the previous 
sanction, or on the complaint of the public servant concerned, or of 
some public servant to whom he is subordinate. The sanction referred 
to in this section may be expressed in general terms, and need not 
name the accused person 5” (overruling, apparently, R. v. Ganu Tatia, 
5 Bom. H.C.C.C. 38) but it shall, so far as practicable, specify the 
Court or other place in which, and the occasion on which, the offence 
was committed. When sanction is given in respect of any offence re- 
ferred to in this section, the Court taking cognisance of the case may 
frame a charge of any other offence so referred to which is disclosed 
by the facts. Any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority giving or 
refusing it is subordinate ; and no such sanction shall remain in force 
for more than six months from the date on which it was given.” 

“ When any Civil, Criminal, or Revenue Court is of opinion that there is 
ground for inquiring into any offence referred to in s. 195, and committed 
before it, or brought under its notice in the course of a judicial enquiry, such 
Court, after making any preliminary enquiry that may be necessary, may send 
the case for enquiry or trial to the nearest Magistrate of the first class. (Crim. 
P. 0., 8. 476.) 

Except as provided in ss. 477, 480 and 485 (of the Crim. P. C.) no Judge 
of a Criminal Court, or Magistrate, other than a Judge of a High Court, toe 
Recorder of Rangoon and the Presidency Magistrates, shall try any person for 
any offence referred to in s. 195 (of the Crim. P. C.) when such offence is com- 
mitted before himself, or in contempt of his authority, or is brought under his 
notice as such Judge or Magistrate in the course of a judicial proceeding.” 
(Orim. P, C. s. 487.) 

m Whoever in any manner intentionally pre- 
vents the serving on himself, or on any 
vice of summons other person, of any summons, notice, 
ing^S" proceeding from any public 
publication there- servant, legally competent, as such 
public servant, to issue such summons, 
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notice, or order, or intentionally prevents the lawful* 
affixing to any place of any such summons, notice, or 
order, or intentionally removes any such summons, 
notice, or order from any place to which it is lawfully 
affixed, or intentionally prevents the lawful making 
of any proclamation, under the authority of any pub- 
lic servant legally competent, as such public servant, 
to direct such proclamation to be made, shall be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both ; or, if 
the summons, notice, order, or proclamation is to 
attend in person or by agent, or to produce a docu- 
ment in a Court of Justice, with simple impi’ison- 
ment for a term which may extend to six months, 
or with fine which may extend to one thousand 
Rupees, or with both. 

Commentary. 

The refusal to receive or to sign a summons does not constitute the 
offence of intentionally preventing the service of a summons upon 
himself under the above section. (R.v. Punamalai Nadan, 5 Mad. 199 ; 
R. V. Kalya, 5 Bom, H.C.C.C. 34; R. v, Bhoobuneshwar, 3 Cal. 
621.) 

174. Whoever, being legally bound to attend in 
person or by an agent at a certain 
in ob^ience to aS placo and time in obedience to a sum- 

notice. Order, or proclamation 
proceeding from any public servant 
legally competent, as such public servant, to issue 
the same, intentionally omits to attend at that place 
or time, or departs from the place where he is bound 
to attend before the time at which it is lawful for him 
to depart, shall be punished with simple imprison- 
ment for a term which may extend to one month, or 
with fine which may extend to five hundred Rupees, 
or with both ; or, if the summons, notice, order, or 
proclamation is to attend in person or by agent in a 
Court of Justice, with simple imprisonment for a 
term which may extend to six months, or with fine 
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which may extend to one thousand Rupees, or with 
both. 

Illustrations. 

(а) A, being legally bound to appear before the Supreme Court at 
Calcutta, in obedience to a subpoena issuing from that Court, inten- 
tionally omits to appear. A has committed the offence defined in 
this section. 

(б) A, being[ legally bound to appear before a Zillah Judge as a 
witness, in obedience to a summons issued by that Zillah Judge, inten- 
tionally omits to appear. A has committed the offence defined in 
this section. 

Commentary. 

Under the three preceding sections the offence depends upon the 
legal competence of the officer to issue the summons, &c. (R. v. 

Purshotam, 5 Bom. H.C.C.C. 33.) Therefore the High Court of 
Madras has held, that disobedience to a summons issued by a 
Tahsildar in his revenue capacity, or by a Village Magistrate in 
respect to an offence over which he had no jurisdiction, was not 

F unishable. (Rulings of 1864 & 1865, on s. 174; S.C. Weir, 25. 
38-^.] Now, however, revenue officers in the Madras Presidency have 
received power to issue such summonses, (Madras Act III of 1869. 
See 6 Mad. H.C.Ap. xliv ; S.C. Weir, 28 [41] 7 ib. Appx. x, xi ; S.C. 
Weir, 393, 394, [579-580].) But Magistrates who have jurisdiction 
over the offence, may issue summonses to witnesses beyond their 
own local limits. (3 Mad. H,C. Appx. v ; S.C. Weir, 249.) Under 
s. 174 it is further necessary that the party should be legally bound to 
obey the summons. This obligation would, in general, follow as a 
necessary consequence from the competence of the officer to issue the 
order. But cases might arise in which there would be no such obli- 
gation. For instance, a witness, already in attendance at one Court, 
would be under no obligation to go to a Court at a distance, until he 
had given his evidence in the case for which he had been first cited. 
In R. V, Sutherland (14 Suth. Cr. 20) it was held that a witness who 
attended in obedience to a summons at a certain hour was not bound 
to wait all day in Court, and that if he went away after a reasonable 
time, he could not be convicted under this section. 

In order to sustain a charge under s. 174 for disobedience to a 
summons issued by a Civil Court, it is necessary to prove personal 
service of the summons in accordance with the provisions of the Civil 
Procedure Code^ (R. v. Hury Nath 7 Suth. Cr. 58; S.C. 3 Wym. 
Cr. 34 ; R. V. Sreenath 10 Suth. Cr. 33.) And, therefore, where a 
summons was not served personally on the defendant, but affixed 
to the door of his house, and he failed to attend, it was held that he 
had committed no offence. (6 Mad. H.C. Appx. xxix; S.C. Weir, 27 
[40].) A merely verbal order given at any stage of a trial to a person 
already summoned, directing him to return on a specified day to which 
the hearing is adjourned, is a sufficient notice to entail the penalties 
of this section for non-attendance. (5 Ibid, xv ; S.C. Weir, 26, [39] ; 
and see 7 Ibid, iii; S.C. Weir, 28, [42].) But it would be otherwise if 
the order was a general one to appear again when required, no parti- 
cular day being named (6 Ibid, x ; S.C. Weir, 26 [40] ; and an adjourn- 
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ment of a trial by public proclamation is irregular and objectioaable. 
Special notification should be given to all parties concerned of the 
date of the adjourned hearing. {^Ibid. xxx; S.C. Weir, 27 [40].) The 
summons must also specify the place at which the person summoned 
is to attend. If it fail to do so, the conviction for disobedience would 
be illegal. (7 Ibid, xiv ; S.C. Weir, 30 [43] Mad. H.C. Rul., 9th Dec. 
i 876 j S.C. Weir, 31 [44]*) A summons may be made returnable on a 
Sunday, in the Mofussil; 4 Mad. H.C. App. Ixii, see Weir, footnote 
p. 30 [43]; Mad. H.C. Rul.. 14th Aug. 1872; S.C. Weir, 29 [43].) 

A person failing to obey the summons of a Coroner is liable to con- 
viction under this section or s, 176. (Act IV of 1871,5. 17 (Coroners.) 

This section has been held not to apply to an escape from custody 
under a warrant in execution of the decree of a Civil Court. (R. w. 
Sndar Palhoo, 1 Bom. H.C. 38; 7 Mad. H.C. Appx. xliii ; S C. 
Weir, 30 [44].) It does apply to the case of a defendant in a cri- 
minal case who had given bail for his appearance, and had also en- 
tered into his own personal recognizance. It was held to be no 
objection to a charge under s. 274 that his surety had already been 
made to pay in detault of his appearance, and that he himself was 
liable to have his own recognizance forfeited under s. 219 of the 
Crim. P.C. of 1861, corresponding with s. 514 of the present Code. 
(R. V. Tajamaddi, i B.L.R.A. Cr.i ; S.C. 10 Suth. Cr. 4.) 

The Madras High Court has held that a Sub-Magistrate may try 
a case under this section for disobedience to his owm summons, the 
provisions of s. 171 Crim. P.C. of 1861, (now s. 476) being permissive 
and not imperative. (4 Mad. H.C. Appx. Hi.) The High Court of 
Bengal, overruling a former decision in accordance with the view of 
the Madras High Court, has now decided the contrary. (R. v. Chan- 
dra Sekhar, 5 B.L.R. 100; S.C., 13 Suth. Cr. 66; see, too, R. v. Hira 
Lall, 8 B.L.R. 422 ; S.C. 17 Suth. Cr. 39 ; R Ramlochun, 18 Suth. 
C'r. 15.) 'Po the same effect is a recent decision of the Allahabad 
High Court. (Empress v. Sukhari, 2 All. 405.) 

175. Whoever, being legally bound to produce 
. or deliver up any document to any 

Omission to pro- it •' 1 • j ,• 

dnee a document puDiic Servant, as such, intentionally 
bytpora<mTS”y produce or deliver up the 

bound produce same, shall be punished with simple 

such document. . . , t ^ 

imprisonment for a term which may 
extend to one month, or with fine which may extend 
to five hundred Rupees, or with both ; or, if the 
document is to be produced or delivered up to a 
Court of J ustice, with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Jllnstrntion, 

A, being legally bound to produce a document before a Zillah 

19 
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Cour^, intentionally omits to produce the same. A has committed the 
offence defined in this section. 

Commentary. 

It is necessary to show that the person was legally bound to pro- 
duce the document, and if the necessary steps have not been taken to 
impose that obligation upon him, he does not come under this section. 
For instance ; a witness who intentionally leaves at home a document 
which he knows will be called for is not punishable, unless the proper 
notice to produce, or suhpcsn^ duces has been served upon him. I'here 
are many documents which a witness may refuse to deliver up, on the 
ground of their being privileged, but he will still be bound to bring 
them into Court if they are in his power, and the Court will decide 
as to the question of privilege. (Act I of 1872, s. 162, Ind. (Evidence.) 
In the case of State Proceedings, however, the Court cannot even 
inspect them for the purpose of seeing if they are privileged (Ibid.) 
and must take their character upon the word of the public officer who 
has them in his custody. (Beatson v. Skene, 29 L.J. Ex. 430; S C. 
5 H. & N. 838 and Act I of 1872, s. 123.) But the oath of secrecy 
which is taken by Income Tax Officers under Act XXXII of i860, 
s. 33 (Income Tax) does not apply to cases in which they are summoned 
to give evidence in a Court of Justice (Lee v. Birrell, 3 Camp. 337.) ; 
and Scotland^ C.j., compelled the production of Income Tax Schedules, 
though the objection was taken by the officer who appeared. ( R. v, 
Yakatazkhan, 2nd Madras Sessions, 1863.) 

“ When any sneh offence as 5a described in Section 1/5, 178, 17.9, 180, or 228 
of the Indian Penal Code is committed in the view or presenco of any c:ivil, 
Ciimiual, or Revenue Court, the Court may cause the offender, whether he bo 
a European Rritish subject or not, to bo detained in custody ; and at any time 
before tbe rising; of the Court on the same day may, if it thinks fit, take cogni- 
zance of the offence, and sentence tbe offtnider to line not exceeding two hun- 
dred Rupees, and, in default of payment, to simple imprisonment for a term 
which may extend to one iiiontb, unless such fine be sooner paid. Nothing in 
SB. 443 or 444 (Grim. P.C.) shall he deemed to apply to proceedings under this 
section. In every such case the Court shall record the facts constituting tbe 
comtempt, with any stiitement the offender may make as well as the finding and 
sentence. If the offence is under s. 228 of the Jiidian Peinil Code, the record 
must show the nature and stage of the judicial proceeding in wliicb such public 
servant was sitting, and the nature of the interruption or insult offered. (Cr. P. 
C., ss. 480, 481.) If the Court, in any case, considers that a person accused of any 
such offence should bo imprisoned otherwise than in default of payment of fine, 
or that a fine exceeding two hundred Rupees should be imposed upon him, it 
18 to proceed under s. 482. 

A Court inflicting a fine for contempt of Court should specially 
record its reasons and the facts constituting the contempt, so that it 
may appear whether any contempt of Court was in fact committed. 
Where, therefore, no such reasons were recorded, the High Court of 
Madras, on an application made under s. 404 of the Crim. P.C. of 
1861, (now s. 439) set aside the order, and directed* the fine to be re- 
turned (R. V. Panchanada, 4 Mad. H.C. 229); the Court must also 
call upon the offender to make any statement he wi.shes to offer, and 
must record it. In default of doing so the conviction will be quashed 
(Kashinath v. Daji, 7 Bom. H.C. A.C. 102); and, so, it has been laid 
down by the Privy Council, in a case where a Barrister had been 
summarily fined for contempt of Court, *'that no person should be 
punished for contempt of Court, which is a criminal offence, unless 
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the specific offence charged against him be distinctly stated, afid an 
opportunity of answering it given to him/’ (re Pollard, L.R, 2 P.C, 
106.) The above Section (435), which contemplates a statement by 
the offender, is in accordance with this view. 

The High Court, as a Court of Record, can punish summarily for 
a contempt. (Abdool, in re, 8 Suth. Cr. 32.) 

It is not a contempt of Court punishable under s. 163 of the old 
Crim. P.C. (now s 480) to refuse to sign a deposition given before a 
Tahsildar in a revenue enquiry, (6 Mad. H.C. Appx. xiv; S.C. 

Weir, 33 [51].) 

A Magistrate is not precluded by s. 480 from taking cognizance of 
a contempt of Court committed in his own presence, unless he thinks 
that imprisonment without the option of a fine, or a fine of more than 
200 Rupees, is demanded by the circumstances of the case. (6 Mad. 
H.C. Appx. xvi.) 

“When any Court haa acljnciged an offender to punishment, under s. 480 for 
refusing or omitting to do anything which he was lawfully required to do, or for 
any intentional insult or interruption, the Court may, in its discrotioii, discharge 
the offender, or remit the punishment, on his submission to tho order or requi- 
sition of such Court or on apology being made to its latisf action.^’ (Cv. P. 0., 
8. 484.) 

176 . Whoever, being legally bound to give any 
notice, or to furnish information, ou 
any subject to any public servant, as 
such, intentionally omits to give such 
notice, or to furnish such information 
in the manner and at the time re- 
quired by law, shall be punished with 
simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
hundred Rupees, or with both ; or, if the notice or 
information required to be given respects the com- 
mission of an offence (see s. 40, ante p. 28), or is 
required for the purpose of preventing the com- 
mission of an offence, or in order to the appre- 
hension of an offender, with simple imprisonment 
for a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 

Commentary. 

See Act IV of 1871, s. 17 (Coroners) : ante note to 5. 174. 

The refusal of a person to join in a dacoity of which he says noth- 
ing, does not necessarily render him liable to punishment for an inten- 
tional omission to give information thereof. (R. v. Lahai, 7 Suth. Cr. 


Omiasion to give 
r.otice or inform- 
ariou to a public 
servant by a per- 
son legally bound 
to give notice or 
information. 
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jq; -iee R. v. Phool Chand, i6 Suih. Cr, 35; R. v, Luchman, iS 16. 
Cr. 22.) 

177. Whoever, being legally bound to furnish 

information .on any subject to any 
inforaltionf *“*** public Servant, as such, furnishes, as 
true, information on the subject which 
he knows or has reason to believe to be false, shall 
be punished with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both ; 
or, if the information which he is legally bound to 
give respects the commission of an offence (see a. 
40, ante p. 28), or is required for the purpose of 
preventing the commission of an offence, or in order 
to the apprehension of an offender, with imprison- 
ment of either description for a term which may 
extend to two years, or with fine, or with both. 

Illustrations, 

(a) A, a landholder, knowing of the commission of a murder within 
the limits of his estate, wilfully mis-informs the Magistrate of the 
District that the death has occurred by accident in consequence of the 
bite of a snake. A is guilty of the offence defined in this section. 

(b) A, a village watchman, knowing that a considerable body of 
strangers has passed through his village in order to commit a dacoity 
in the house of Z, a wealthy merchant residing in a neighbouring 
place, and being bound, under Clause 5, Section VII, Regulation 
III of 1821 of the Bengal Code, to give early and punctual inform- 
ation of the above fact to the officer of the nearest police station, 
wilfully mis-informs the police officer that a body of suspicious charac- 
ters passed through the village with a view to commit dacoity in a 
certain distant place in a different direction. Here A is guilty of the 
offence defined in this section. 

Commentary. 

This section embraces every case in which a subordinate officer 
attempts to impose false information upon his superior. Mad. H.C. 
Rul., 20th Nov. 1862, Weir, 31 [46] ; see 6, Mad. H.C. Appx. xlviii ; 
S.C. Weir, 32 [47]. For instance, by making a false entry in his 
official diary that at a particular date he was on duty at a particular 
place, where in truth he was not. (Virasawmy v. The Queen, 4 Mad. 

144) 

178. Whoever refuses to bind himself by an 
• iu oath or affirmation (Act X of 1873, 

when duly reqnir- S. 15 I Uatbs) tO State the tFUth, 

when required so to bind himself by 



Secs. 177-180.] GIVING FALSE INFOEMATION. 


149 


a public servant legally competent to require that 
he shall so bind himself, shall be punished with 
simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 

Commentary. 

A witness in a Criminal Court, who refuses without reasonable 
cause, to answer questions put to him, may be committed to custody 
for seven days, unless in the meantime he consents to answer. If he 
persists in his refusal, he may be dealt with according to s. 480 or 482 
of the Criminal Procedure Code, and in the case of a High Court 
shall be deemed guilty of a contempt. (Cr. P.C., s, 485.) 

In a case, in England, a father was indicted for an aggravated 
assault upon his son, and the son refused to give evidence against his 
father. The Court committed him summarily to prison for one 
month. (R. v. Baron Vidil, C.C. Ct. 23rd August 1861.) Feelings 
of friendship .are not such a “just excuse for refusal” as authorize 
an individual to obstruct the course of law. Even the relationship of 
husband and wife is no bar to the admissibility of either in criminal 
proceedings. (Act I of 1872, s* 120. Ind. Ev.) 

179. Whoever, being legally bound to state the 

truth on any subject to any public 
swerl” public servant, refuses to answer any ques- 
quCTtioul'””**^ ^ demanded of him touching that 

subject by such public servant in the 
exercise of the legal powers of such public servant, 
shall be punished with simple imprisonment for a 
term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 

Commentary. 

See Cr. P.C., s. 480, ante note to s. 175. 

As to the powers of police officers to require persons, having 
knowledge bearing upon a crime, to answer questions with a view to 
preliminary investigation, see Cr. P.C., ss. i6o, i6i. 

180. Whoever I’efuses to sign any statement 

made by him, when required to sign 
statement by a public servant 
legally competent to require that he 
shall sign that statement, shall be punished with 
simple imprisonment for a term which may extend 
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to three months, or with fine which may extend to 
five hundred Rupees, or with both. 

Commentary. 

See Cr. P.C., s. 480, afite note to s. 175. 

A pci son makinf^f a deposition in a revenue enquiry is not bound 
to sign such deposition, and cannot be punished under this section 
for refusing to do so. (Mad. H.C. Kul., i8th Jan. 1870; 6 Mad. H.C. 
Appx. xiv ; S.C. Weir, 33 [51] ) Nor are statements made to a police 
officer in the course of an investigation under Chap XIV of the Grim. 
P. C. other than dying declarations, to be signed by the person 
making them. (Grim. P. C. s. 162.) 

Nor can an accused person who refuses to sign a statement made 
at his trial in answer to questions put to him by the Judge, be punished 
under this section for such refusal. lEmpress v. Sirsappa, 4 Bom. 15,) 

A refusal to sign a deposition before the Coroner is an offence 
under this section. See Act IV of 1871, s. 20. (Coroners.) 

181 . Whoever, being legally bound by an oath 
or affirmation (Act X of 1873, s. 15 : 

on^'oiui * o^jpubUo Oaths) to State the truth on any sub- 
Borvant or piMxm iect to any public servant or other 
minister oath. persou autliorized by law to ad- 
minister such oath, makes to such 
public servant or other person as aforesaid, touching 
that subject, any statement which is false, and which 
he either knows or believes to be false, or does not 
believe to be true, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to three years, and shall also be liable to fine. 

Commentary. 

A person is not legally bound to state the truth, where the officer 
who administers the oath is trying a case wholly beyond his juris- 
diction. (R. V, Andy Chetty, 2 Mad. H.C. 438; S.C. Weir, 34 [53] 
and see note to s. 192.) 

The Madras High Court have held that a witness in a criminal 
case who gives false evidence before a Magistrate, may be convicted 
by a Magistrate under s. 181, though he might also have been charged 
under s. 193, and, if so charged, would only have been triable by the 
Sessions Court. (4 Mad. H.C. Appx. xviii, confirming a previous 
ruling of 26th Nov. 1867 ; S.C. Weir, 35 [53].) An opposite decision 
has been arrived at by the Bombay High Court (R. v. Dyalji, 8 Bom. 
H.C.C.C. 21) and by the Calcutta High Court (R. v, Shamachurn, 8 
Suth. Cr. 27 ; R. v. Heeramun, tb, 30 ; R. v, Nussurooddeen, 1 1 ib, Cr, 
24.) The latter ruling seems to me to be the sounder. It is based 
upon the general principle that where a greater offence includes a 
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lesser, a Magistrate may not give himself jurisdiction over the case by 
4,ealing with it in its minor aspect, instead of committing it for trial 
to an authority capable of dealing with the more serious form, (see R. 
v. Ramtahal, 5 Suth. Cr. R. 65; Empress v, Kherode, 5 Cal. 717.) 

182 . Whoever gives fco any public servant any 
information which he knows or be- 
atio^with’iSt lisves to be false, intending thereby 
to cause a pubijo to cause, or knowing it to be likely 
Wnf S^wer *to that he will thereby cause, such pub- 
tho injury of an- jjg servant to use the lawful power of 
such public servant to the injury or 
annoyance of any person, or to do or omit anything 
which such public servant ought not to do or omit if 
the true state of facts respecting which such inform- 
ation is given were known by him, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Illustmtions, 

(<») A inform.s a Magistrate that Z, a police officer subordinate to 
such Magistrate, has been guilty of neglect of duty or iniscondiicL, 
knowing such information to be false, and knowing it to be likely 
that the information will cause the Magistrate to dismiss Z. A has 
committed the offence defined in this section. 

{b) A falsely informs a public servant that Z has contraband salt 
in a secret place, knowing such information to be false, and knowing 
that it is likely that the consequence of tlie information will be a 
search of Z’s premises, attended with annoyance to Z. A has com- 
mitted the offence defined in this section. 

Commentary. 

It is not an offence under s. 182 to give false information to a 
Collector that a Zemindar had usurped Government land, as the only 
result would be, that, if the Collector agreed with the informant, he 
would take due and lawful steps to assert the rights of Government 
(Empress v, Madho, 4 All, 498.) The Madras High Couil has held that 
false information given to a Village Magistrate, who could not him- 
self act upon it, but could only pass it on to some higher authority, did 
not come within the words of this section. They thought that ** the 
words ‘ to use his lawful power’ referred to some power to be exer- 
cised by the officer misinformed, which shall tend to some direct 
and immediate prejudice of the person against whom the inform- 
ation is levelled.” (R. v, Periannen, 4 Mad. 241,) But, conceding 
this to be so, surely information given to A, for the purpose of being 
passed on to B and which it was his bounden duty so to pass on, must 
be considered as having been given to B. (See Kendillon v. Maltby, 
I Car, & M. 493.) 
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I Commentary. 

Where A, out of malice to B, gives to C, a public servant, fal.<:e 
information intended to injure B, the latter cannot prosecute A 
criminally, without obtaining the consent of C, under s. 168 (now s. 
195) of the Crim. P.C. (R. v. Moulvy Abdool, 9 Suth Cr. 31 ; S.C. 
5 Wym. Cr. 37 ; R, v. Ram Golam, ii Suth. Cr. 22 ; R. v, Giisli 
Chunder, 19 1^., Cr. 33 ; R. v, Hurree Ram, 3 N.W.P. 194.) State- 
ments made by a prisoner in his defence do not come within this 
section. (R. v. Daria, 2 N.W.P. 128.) 

A Deputy Magistrate cannot question an order by his superior 
sanctioning a prosecution under this section, or s. 2if, post. Jt is 
for the accused to raise the question belore a competent Court 
whether or not such sanction has been rightly given. (Empress v, 
Irad, 4 Cal. 869.) 

There is good deal of uncertainty in ss. 174 to 182 from the use of 
the words “ legally bound*' without any explanation, and with very 
few illustrations, as to the cases in which a person is legally bound. 
The instances given under s. 174 of persons legally bound to attend, 
in obedience to a summons, relate to summonses to give evidence 
before a Court of Justice. Punchayets are also authorized to sum- 
inon witnesses before them. (Mad. Regs. V. (Village Punchayets) 
Vll. (District Punchayets) XII. t Disputed Boundaries : Puncliayets) 
of 1816.} By Reg. XXVIII of 1802, s. 34, cl. 8 (Distress) Zemindars 
and other landholders possessed the power of summoning, and if 
necessary ot compelling the attendance of their tenants for the 
adjustment of their rents, or for measuring lands witliin their re- 
spective estates which may be liable to measiiremc'nt or for any other 
lawful purpose. But no such power is given by the Madras Rent 
Act VI II of 1865 which repeals Reg. XXVIII of 1802 and is itself 
repealed in part by Act VII of 1870 (Court Fees) and Act XII of 1873 
(Repealing Act.) Therefore, disobedience to such summons would 
not now be punishable. 

There is a difference between ss. 176& 177 and the previous ss. 
I18 — 120 in this respect, that the offence punishable under ss. 118 — 
120 is only committed when the concealment or rnis-repiesentation is 
done by the person with an intention to facilitate the commission of 
an offence, or the knowledge that the offence will be facilitated. In 
ss. 176&177 the guilt consists simply in the breach of duty, apart 
from any ulterior views which the offender may have had. In these 
.sections I conceive that the words ‘‘legally bound” refer to some 
special obligation created by Statute, or arising out of the rank or 
office of the party concerned, different from his ordinary duty as a 
citizen. For instance, by Reg. XXV of 1802, s. 15, (Revenue Settle- 
ment) it is enacted that, 

“ Zemindars shall aid and assisfc^ the Officers of Government in apprehendini; 
and securing offenders of all descriptions, and they shall enquire and aive notice 
to the Magistrates of robbers or other disturbers of the public peace who may 
be found, or who may seek refuge within their Zemindaries." 

Of course, all persons directly concerned in the preservation of the 
peace and the administration of criminal justice are under an express 
obligation to activity in this respect. Such a duty is cast upon he.ids 
of villages, by the unrepealed ss. 8 & 9 of Reg. XI of 181O (Polite) 
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(3 Mad. H.C. Appx. xxx; S.C, Weir, 413, [634]) and is expressly laid 
4own by the Cr. P.C., 5.45; as regards "every village headman, 
village watchman, village Police officer, owner or occupier of land, 
and the a^ent of such owner or occupier, and every officer employed in 
the collection of revenue or rent of land on the part of Government or 
the Court of Wards.’* 

Again, under s. 44 of theJCrim. P.C., 

" Every person aware of the commission, or of the intention of any other 
person to commit, of any offence made punishable under ss. 121, 121A, 122, 
123, 124, 124A, 125, 126, 180, 302, 303, 304, 382, 392 to 399, 402, 435, 436, 
449, 450, 466, 457, 458, 469, 460, of the Indian Penal Code, shall in the absence 
of reasonable excuse, the^ burthen of proving which shall lie upon the person 
BO aware, forthwith give information to the nearest Police officer or Magistrate 
of such commission or intention. 

Under this section a person is bound to give information of a house- 
breaking, but not of a simple theft. (5 R.J. & P. 100.) 

It is also to be remarked, that whereas ss. 118 — 120 only refer to 
information relative to the commission of offences, ss. 176 & 177 
refer to any information which the party is legally bound to afford. 
For instance, if a Tahsildar were called on to report upon the state of 
the crops in his division, or a curnum were directed to supply inform- 
ation as to the assessments of his village, any mis-statement or con- 
cealment would be criminal under these sections, even though no 
interested motive could be shown. Of course, where no such motive 
appeared, it would require conclusive evidence to show that the party 
was in actual possession of the information, before any conviction 
could be obtained. No crime will be committed under those sections, 
where a public officer, through negligence, is destitute of the know- 
ledge which by proper diligence he might have acquired. 

See 6 Mad. H.C. Appx. xlviii ; S.C. Weir, 32 [47], where Vaccina- 
tors were held public servants, and as such punishable for false re- 
turns. 

A Head Constable is a public servant within the meaning of this 
section (R. v. Ram Golam, ii Suth. Cr. 22; R. v. Grish Chunder, 19 
ids, Cr, 33.) 

The words ‘oath’ is defined in s. 51, so as to include all solemn 
affirmations and declarations, whether intended to be used in a Court 
of Justice or not. The offence referred to in s. 178 will, however, in 
general, be committed in Judicial proceedings. The same remarks 
apply to the ensuing ss. 179—181. 

See note to s. 2ii,posf, as to the distinction between that and this 
section. 

183' Whoever ofEers any resistance to the taking 
of any property by the lawful author- 
BM>«}*nce to ity of any public servant, knowing 
C-' or having reason to believe that he is 
public servant, shall be punished 
with imprisonment of either descrip- 

20 
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tion for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
or with both. 

Commeataiy. 

If a bailiff break the doors of a third person, in order to execute 
a decree against a judgment-debtor, he is a trespasser if it turn out 
that the person or goods of the debtor are not in the house. Where, 
therefore, the owner of the house was charged under s. 183 for 
obstructing the bailiff, the High Court of Bombay reversed the con- 
viction. The Court, after citing Semayne’s case as applicable to this 
country, said, “ Now, in the present case, there is no evidence what- 
ever that there were any goods of the debtor in the house of the accused 
Gazi, and in the absence of such evidence the presumption must be in 
her favour that there were no such goods. As there was no such 
property in the house, Gazi did not offer any resistance to the taking 
of any property by the lawful authority of a public servant, which is 
the offence of which she has been convicted under s. 183. Nor could 
she be convicted under what would appear to be a more appropriate 
section, namely, s. 186, for voluntarily obstructing a public servant in 
the discharge of his public function ; for the bailiff would have been 
exceeding his functions if he had done that which Gazi prevented him 
from doing.^’ (R. if, Gazi Aba, 7 Bom. H.C. C.C. 83.) But it may 
be doubted whether the last proposition is quite sound. The resist- 
ance could only be justified as an act done in private defence of 
property, and, if so, it would seem to come under the exception 
contained in s. 99, cl. 1, which forbids such defence against an act 
•done by a public servant acting in good faith under colour of his 
office, though his act may not be stricuy justifiable by law. 

A bailiff is not justified in breaking open the debtor’s door to exe- 
cute the process of the Court. (R. v, McQueen, 7 Suth. Cr. 12 ; S.C. 
3 Wym. Cr. 8; supra, 7 Bom. H.C.C.C. 85.) But under the opera- 
tion of s. 99, els. 1 & 2, resistance to such an illegal act would proba- 
bly be punishable, and would certainly be so if any personal violence 
was. used to the bailiff. 


The Officer of the Court is always justified in breaking open doors, 
in order to give over possession of real property, or to execute 
process in criminal cases. (Semayne’s case, i Sm. L.C. ; Act XIV 
of 1882, s. 263 (Civ. Pro. Code.) Cr. P.C., s. 48; 7 Bom. H.C.C, 
C. 85 supra.) 


184 . Whoever intentionally obstructs any sale 
of property offefed for sale by the 
lawful authority of any public servant 
as such, shall be punished with im- 
prisonment of either description for a 
term which may extend to one month, 
or with fine which may extend to five hundred 
Rupees, or with both. 


ObBtruoting sale 
of property offer- 
ed for Bale by au- 
thority of pub- 
lic servaut. 
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185 . Whoever, afc any sale of property held^ by 
the lawful authority of a public ser- 
va’i* as such, purchases or bids for 
eSe^ for aaie by any property on account of any per- 
son, whether himself or any other, 
whom he knows to be under a legal 
incapacity to purchase that property at that sale, or 
bids for such property not intending to perform the 
obligations under which he lays himself by such 
bidding, shall be punished with imprisonment of 
either description for a term which may extend to 
one month, or with fine which may extend to two 
hundred Bupees, or with both. 

Commentary. 

Where property is sold for arrears of rent, it was formerly not 
competent for the defaulters or their sureties to purchase it. Mad. 
Reg. XXVIII of i 8 o 2 , s. 27: (Distress.; Nor could property dis- 
trained for arrears be purchased by the distrainers or appraisers. 
(Ibid., s. 26.) But no corresponding provisions are contained in the 
Madras Rent Act VIII of 1865 which repeals Reg. XXVI 1 1 of 1802. 

A mock bidding for a lease of a ferry, set up to auction sale by a 
Magistrate, was held to come under this section. (R, v, Rea- 
zooddeen, 3 Suth. Cr. 33.) 

186 - Whoever voluntarily obstructs any public 
servant iu the discharge of his public 
Ho sCTranMu^du-’ fuuctions shall be punished with im- 
itoTunctioM^ **'^*’' prisoninent of either description for 
a term which may extend to three 
months, or with fine which may extend to five hun- 
dred Bupees, or with both. 

Commentary. 

Escape from lawful custody is not punishable under this section ; 
the charge should be under s. 224. (R. v, Poshu, 2 Bom. H.C. 134.) 

It would be incredible, if it were not true, that a Magistrate has 
actually been found to convict a person under this section, because, 
being the owner of a cart, he refused to give it on hire to a Government 
Officer who applied for it. It ought to be unnecessary to add that the 
conviction was annulled. (R. v. Dhori, 9 ibid, 165.) 

187 . Whoever, being bound by law to render or 
furnish assistance to any public ser- 
vant in the execution of his public 

20 1 » 
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wken tonud by dutj, infcentionallj omits to give such 
ja^ gfve assist- assistauce, shall be punished with sim- 
ple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to two hundred Bupees, or with both ; and 
if such assistance be demanded of him by a public 
servant legally competent to make such demand for 
the purposes of executing any process lawfully issued 
by a Court of Justice, or of preventing the commis- 
sion of an offence, or of suppressing a riot or affray, 
or of apprehending a person charged with or guilty 
of an offence, or of having escaped from lawful cus- 
tody, shall be punished with simple imprisonment 
for a term which may extend to six months, or with 
fine which may extend to five hundred Rupees, or 
with both. 

Commentary. 

See as to the word ‘‘ offence/^ s.40, ante p, 28. 

The persun “ bound by law to render assistance*’ under s. 187 will, 
in general, be public officials. There are, however, some cases in 
which even private persons are bound to render assistance, 

A warrant may be addressed to a private person, if immediate 
execution of it is necessary, and if no Police officer is available, and 
such person is bound to execute it (Crim P.C., s. 77). But where an 
officer is entrusted with a warrant and engaged in its execution, or 
even where he is acting lawfully without a warrant, he is authorized to 
to call all private persons to his assistance ; 

** For every man in such cases is bound to be aiding and assisting to these 
officers upon their charge and summons in preserving the peace, and apprehend- 
ing of mdefactors, specially felons. And if any being thereunto called shall not 
give their assistance, they arc to be punished by fine and imprisonment. (2 Hale, 
86 .) 

And so under Cr. P.C., s.42. 

** Every person is bound to apist a Magistrate or Police officer reasonably 
demanding his aid in the prevention of a breach of the peace, or of any injury 
attempted to bo committed to any railway, canal, telegraph or public property, 
or in tne suppression of a riot or affray, or in the taking of any other person 
whom such Magistrate or Police officer is authorized to arrest.’* See It. v. 
Sherlock, L.B. 1 C.C. 30. See, also, Cr. P.C., s. 128. 

The assistance which a private^ person is bound to render to a 
public servant in the execution of his duty, must be something definite 
and specific. An order by the Magistrate in a case of a theft directing 
a Zemindar “ to get a clue of the case within 15 day^ and to give 
sufficient assistance to the Police” was held to be illegal, (Empress 
V. Baksht, 3 All. 201). 
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188 . Whoever, knowing that, by an order pro- 
. mulgated by a public servant lawfully 

pi!^ empowered to promulgate such order, 
he is directed to abstain from a certain 
‘ act, or to take certain order with cer- 
tain property in his possession or under his manage- 
ment, disobeys sucn direction, shall, if such dis- 
obedience causes or tends to cause obstruction, an- 
noyance. or injury, or risk of obstruction, annoyance, 
or injury, to any person lawfully employed, be' 
punished with simple imprisonment for a term which' 
may extend to one month, or with fine which may 
extend to two hundred Rupees, or with both ; and 
if such disobedience causes, or tends to cause, danger 
to human life, health, or safety, or causes, or tends 
to cause, a riot or affray, shall be punished with im- 
prisonment of either descriptio:i for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees,, or with both. 

Commentary. 

Where increased punishment is inflicted under the last clause, the 
findings must state facts to show that the Case contains elements of 
aggravation to warrant the punishment (R. v, Ratanrav, 3 Bom, 
H.C.C.C. 32.) 

Explanation . — It is not necessary that the offender 
should intend to produce harm, or contemplate his 
disobedience as likely to produce harm. It is suflB.- 
cient that he kncws of the order which he disobeys 
and that his disobedience produces, or is likely to 
produce harm. 

Illustration, 

An order is promulgated by a public servant lawfully empowered 
to promulgate such order, directing that a religious procession shall 
not pass down a certain street. A knowingly disobeys the order, and 
thereby causes danger of riot. A has committed the offence defined 
in the section. 

Commentary. 

The validity of the order is immaterial, provided the order is pro* 
mulgated by a public servant who has jurisdiction to pass it. But 
where the order is given by a person who had no authority whatever 
to pass such an order, the person against whom it is directed would 
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be entitled to treat it as a mere nullity. (R. v. Khandoji* 5 Bom. 
H.C. C.C. 21.) For instance^ a Magistrate has power to order a per* 
son to refrain from interfering with property claimed by another, but 
he has no power to order property to be sold, and any person affected 
by such order would be justified in setting it at nought. 

A conviction cannot be upheld unless the order what has been 
disobeyed is on the record. (R. Dwarick, 18 Suth. C.R. 30.) 

This section only applies to orders made by public functionaries 
for public purposes, and not to orders in a Civil suit between party 
and party. The proper remedy for disobedience to orders of the latter 
nature is committal for contempt of Court (in re Chandrakanta, 6 Cal. 
4450 

Further, to constitute an offence under s, 188, there must not only 
be disobedience to an order, but the disobedience must cause, or tend 
to cause, some of the injurious results named in the section. There- 
fore, when a Magistrate issued an order that all persons who carried 
arms should take out licenses under Act XXXI of i860, (Arms and 
Ammunition) it was held that disobedience to such an order was not 
an offence under this section, as there was no evidence that it would 
cause or tend to cause annoyance, obstruction, &c. (R. v, Nundkumar, 
3B.L.R. Appx. 149.) 

Under Chapters X & XI of the Crim. P. C. (ss. 133, 144) special 
powers are given to the Magistracy of ordering the removal of obstruc- 
tions or nuisance^, the suppresMon of unwholesome trades, the fencing 
in of tanks, wells or excavations, and other such matters, where 
annoyance or injury to human life, health, or safety is likely to be 
caused, or where any riot or affray may probably ensue. Disobedience 
to such orders is punishable under s. 188 (Crim P.C. s. 136), the power 
given by the Criminal Procedure Code in this respect is not confined 
to those acts and modes of enjoyment of property only which are in 
themselves unlawful. For instance, an order by a Magistrate pro- 
hibiting a Zemindar from holding a new market' on his estate close to 
an old established market belonging to a neighbouring Zemindar, on 
the ground that it had caused unlawful assemblies and raised appre- 
hension of a breach of the peace, was held to be within his jurisdiction. 
In this particular instance the Court refrained from saying whether 
the Magistrate had exercised his discretion in a proper manner, or 
whether his order required any amendment as to duration or 
injunction ; they also suggested that it might be unlawful for a 
Magistrate to issue an order under that section which would be utterly 
destructive of a man’s right of property. (R. v. Bykuntrain, 10 
B.L.R. 434; S.C. 18 Sutli. Cr. 47 : See Gopi Mohun v. Taramoni, 
5 Cal. 7.) Under an analogous Section, (282 of Act XXV of 1861 ; 
X of 1872, S.491, s. 107 of Act X of 1882,) an order by a Magistrate 
which had the effect of preventing a house-holder from building a wall 
to his own house, because his doing so might result in a breach of the 
peace between himself and his neighbour, was set aside as illegal. 
(Kashichunder v, Hurkishore, 10 B.L.R. 441 ; S.C. 19 Suth. Cr. 47,) 
Section 144 can never be put in force except in order to prevent some 
one of the consequences recited in the latter part of the section. 
Therefore, an order by a Magistrate prohibiting the owners of cattle, 
sheep, and ponies from allowing them to stray within the town was 
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held not to be authorized by the section. (K v. Mozafar, g B.L*R. 
Appx. 36; S.C. i8 Suth. Cr. 21 : R. v, Ameeruddeen, 6 B.L.R. 78, 
note, S.C. 12 Suth. C.R. 36.) And, similarly, where the order was 
directed to two persons, directing them to remove a certain embank- 
ment whereby the adjacent lands of the complainant were in danger 
of being flooded, the High Court was of opinion that the order was 
ultra vires, and must be set aside. (5 Mad. H.C. App. xix ; S.C. 
Weir, 308 [417].) But in the case of a public temple, frequented by 
a large concourse of pilgrims, an order directed to the hereditary 
priests, requiring them to enlarge the doorway, was held to be within 
the terms of the section, as being necessary to prevent danger to 
human life or safety. (R. v. Ramchandra, 6 Bom. H.C.C.C. 36.) 

Under either section, ‘‘ the order ought to contain a clear statement 
of the facts which the Magistrate, in the exercise of his judicial discre- 
tion, considers to constitute the material facts of the case, and upon 
the footing of which he has made the order.” (R, u. Harimohun, i 
B.L R. A.Cr. 23; S.C. 10 Suth. Cr. 53.) 

See also Act XXIV of 1859 (Madras Police), s. 49 and Act V of 
1861 (General Police), ss. 30—32 as to orders given by the Police in 
regard to obstructions in the public highways. 

“ A District or Subdivisional Magistrate of the district, or any Magistrate 
specially empowered, may enjoin any person not to'i’cpeat or continue a public 
nuisance as defined in the Indian Penal Code, or under any special or local law.'* 
(Cr. P.C., s. 143.) 

See also the various Acts for the conservancy and improvement of 
the Presidency Towns, addenda, Municipal Rates, 

All the above enactments refer to cases in which the acts are primd 
/flcze lawful, but are under their peculiar circumstances rightly pro- 
hibited, from their tendency to endanger the peace or safety of the 
public. For instance ; a person has a perfect right to let his house 
go to ruin if he likes it ; but his ruinous house adjoins the public 
highway, a new consideration arises, apart from that of private pro- 
perty, and the owner may fairly be ordered to repair his house, or to 
pull it down. So, in the case of a public procession, which is put in 
the illustration, where an act, lawful in itself, is prohibited on account 
of the danger which it may cause to the public tranquillity. (SivaDoa- 
chari v. Mahalinga, i Mad. H. C. 50.) 

It will be observed that the Magistrate has only power to direct, 
or forbid, certain acts ; he cannot create or decide rights, which are 
exclusively for the decision of civil tribunals. He is also limited to 
certain grounds of interference, viz,, obstruction, annoyance, or in- 
jury to the public, and where these do not exist, or may not fairly be 
apprehended, he has no authority to interfere. (4 Mad. H.C. Appx. 
VI ; S.C. Weir, 36, [57].) On the other hand, his orders cannot be 
cancelled by those of the civil authorities, as they rest on grounds 
which do not come within civil cognizance. (Crim. P. C., s. 133.) 
The Civil Judge decides upon the rights of the parties before’ him, 
quite irrespectively of the consequences which may flow from the 
exercise of those rights. The Magistrate may admit the existence 
of the rights which have been adjudicated on by the civil power, and 
yet, on grounds of over* ruling public policy, declare that the exercise 
of those rights must be suspended. 
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A vety common instance in which these questions have been dis* 
cussed is in regard to the right to go with processions or insignia 
on the public highways. Prim^ facie every individual has a right to 
pass along the public highways in any manner, and with any number 
of attendants, he chooses, provided he does no injury to any one else. 
And the fact that he has never done so before is no reason why he 
should not do so now. Accordingly, the Madras Sudder Court ruled 
that a priest had a right to pass with a palanquin in procession 
through the high street of Salem, accompanied by his disciples, bands 
of music, banners, &c., and laid it down that “ such right is inherent 
in every subject of the State, not requiring to be created by sunnud 
or patent, and it lies upon those who would restrain him in its exer- 
cise, to show some law or custom having the force of law, depriving 
him of the privilege/’ (Mad. Dec. 219 of 1857.) On the other hand, 
the persons who exercise this right must not interfere with the ordinary 
use of the streets by the public, and must submit to such directions 
as the Magistrates may lawfully give to prevent obstructions of the 
thoroughfare, or breaches of the public peace, or to maintain the 
corresponding rights of other religious sects. For instance, an order 
for bidding the use of music by a procession while passing a place of 
public worship, where w'orship is actually going on, would be legal, 
though it would be illegal to direct that music should always cease 
when a procession passed a place of worship where no ceremonies 
were taking place at the time ( Parthasaradi v. Chinna Krishna, 
5 Mad. 304 ; Muthialu v. Bapun, 2 Mad. 140.) 

On the other hand, it has been ruled that the orders of a Magis- 
trate, forbidding processions or the like, are conclusive until with- 
drawn, not as to the right which they do not affect, but as to the 
exercise of the right, and that such orders can neither be cancelled 
by the Civil nor Sessions Court, since neither of these tribunals is 
responsible for the public safety. (Mad. Dec. 214 of 1858; Ibid» 
208 of i860 ; supra, I Mad. H.C, Soaffd,, R.A. 40 of 1864 per Scotland, 
C.J., and Frere, J., November 21, 1864.) Beng. S.D. 265 of 1855. But 
such order may be withdrawn by a subsequent Magistrate, for he is, 
for the time being, the only fitting Judge of what the public interest 
require. (F.M.P. 18 of i860, ist March, i860.) 

On the same principle it has been ruled by the High Court in 
Bengal that w'here a Magistrate has acted under Chap. XX (now 
Chap. X et seq) of the Criminal Procedure Code in removing 
nuisances or obstructions, no action will lie in a Civil Court to reverse 
his order, or for an injunction to prevent its being acted on. When 
the procedure laid down by the Code has been followed, the act of the 
Magistrate is final. (Ujalamayi v. Chandra, 4 B.L.R. F.B 24 ; Ram 
Kishore v, Biseshur, Marsh, 231 ; Chunder Nath in re, 2 Cal. 293) 
This, however, does not prevent a suit being brought against the 
Magistrate to recover damages for the act. In such a suit, if it appears 
that the Magistrate was acting judicially and within his jurisdiction, 
although his proceedings were careless and irregular, the action will 
fail. (Collector of Hooghly v..Taraknath, 7 B.L.R.449; S.C. 16 Suth. 
63.) If, on the other hand, he acted without jurisdiction, he will be 
liable, unless his case comes under the protection given by Act 
XVI II of 1850 to Magistrates who a.cXbona fidehvX without juris- 
diction. As to what constitutes bona fides, the Madras High Court 
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appears to treat it in a manner more favourable to the Magistr&te 
than the High Court in Bengal. The latter Court considers that a 
Magistrate who has misconstrued the law is only protected if his 
proceedings have been in other respects regular, and if the view of 
the law taken by him is such as a reasonable and careful man might 
take. (Taraknath v. Collector of Hooghly,4 B.L.R.A.C. 37 ; S.C. 13 
Suth. 13.) The Madras High Court treats bona Jides as a simple 
fact, to be ascertained with reference to the state of mind of the 
individual Magistrate at the time he committed the act complained 
of. The unreasonableness of his error, or the impropriety of his 
motives would, of course, be strong evidence that he did not believe 
in his own jurisdiction. Therefore, where it was found as a matter 
of fact that the Magistrate, in removing what he considered to be a 
nuisance under Chap. XX, did in fact believe that he was warranted 
in so acting, though his belief was hastily formed, and one which he 
would not have arrived at with a reasonably competent knowledge 
of the law, the High Court held that he was protected under Act 
XVIII of 1850. (Seshaiyangar v, Ragunatha, 5 Mad. H.C. 345; 
Ragunada •v. Nathamuni, 6 ibid» 423. ) 

A very important question may arise as to whether a Magistrate 
should invariably prohibit certain acts, merely upon the ground that 
they may endanger public tranquillity. There may be cases in which 
religious, or political, bigotry will render it v ertain that a disturbance 
will ensue upon the exercise of certain rights, and yet it may be the 
duty of the Magistrate to support the parties who claim that exercise 
in the face of all opposition. For instance, the establishment of a 
Christian place of worship in a Brahmin’s village, and the attendance 
of Native converts at Divine worship, might be certain to produce a 
breach of the peace ; and yet it would, I conceive, be the duty of 
the Magistrate to call out an armed force, if necessary, rather than 
to allow unoffending persons to be intimidated out of their lawful 
privileges. Accordingly the rights of the members of any religious 
sect to build places of worship upon their own property, however 
near to other places of worship of rival sects, and to perform their 
worship, provided they do not cause material annoyance to their 
neighbours, has been recently recognised in the most unqualified 
manner by the Indian Courts. (Seshayyangar v. Seshayyangar, 2 
Mad. 143; Madary v. Goburdhon, 7 Cal. 694; Parthasaradi v. Chinna 
Krishna, 5 Mad. 304.) I imagine the true rule to be, that where the 
exercise of a right is a mere luxury, the temporary denial of which would 
not practically interfere with a man’s general rights as a subject, he 
may fairly be forbibden to enforce his rights at the risk of public dis- 
turbance. But where the right is one of a substantial nature, which 
enters into the daily usages of life, there the Magistrate is bound to 
support the subject against illeg^ opposition. Tranquillity ought 
not to be maintained by a sacrifice of liberty. For instance ; 1 conceive 
the Magistrate ought, at all hazard, to support every sect in the prac* 
tice of their religious rites in such places as are set apart for them. 
This is a substantial right ; but if they wish to parade about the 
streets with the symbols of their faith this is a mere luxury, and may 
fitly be refused if it is likely to be attended with a disturbance. This 
was the ground of the recent rulings in the case of the Salvation Army 
in Bombay (Empress v. Tuckur, 7 Bom. 42), where the rule laid down 
in this paragraph was approved and adopted. In one of the cases 1 
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haVlB mentioned above (F.M.P. 57 of 1859) the dispute was as to the 
right of a certain low caste in Tinnevelly to carry their corpses to 
burial along the public road, there being admittedly no other. In 
that case it seems to me that the right claimed was of so substantial a 
nature that all possible aid should have been given in its support. It 
is evident that in all these cases half the opposition would die away 
when it was known that Government was not enlisted in its favor. 
Nothing fosters caste prejudice like Magisterial countenance. 

189. Whoever holds out any threat of injury to 

^ . any public servant, or to any person 

to a public ser- in whom he Delieves that publio ser- 
vant to be interested, for the purpose 
of inducing that public servant to do any act, or to 
forbear or delay to do any act, connected with the 
exercise of the public functions of such public ser- 
vant, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 

Gommentaxy. 

I conceive that the injury referred to in the above sections need not 
necessarily be an illegal injury, and that any threat of harm which is 
not the lawful result of the act itself is prohibited. For instance ; it 
is perfectly lawful to prosecute a public servant for bribery. But if a 
suitor were to threaten a Moonsiff with disclosure of an act of bribery, 
in order to influence his decision in a suit pending before him, this 
would be a criminal act. If however an official were about to perform 
an illegal act, it would not be criminal to threaten that he should 
be reported and held up to the displeasure of his superiors. For 
this would be merely the lawful result of the act which he was com- 
mitting. 

190. Whoever holds out any threat of injury to 

any person for the purpose of inducing 
to induce any per- that persou to refrain or desist from 
f?om appi^n^fw making a legal application for protec- 
p roto c to^ o a tiou agaiust any injury, to any public 
pn cservan . geryaut legally empowered as such to 
give such protection or to cause such protection to 
be given, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 
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CHAPTER XI. 

■ OF FALSE EVIDENCE AND OFFENCES 
AGAINST PUBLIC JUSTICE. 

191 . Whoever, being legally bound on an oath, 
or by any express provision of law to 
state the truth, or being bound by law 
' to make a declaration upon any sub- 

ject, makes any statement which is false, and which 
ho either knows or believes to be false, or does not 
believe to be true, is said to give false evidence. 

Explanation 1. — A statement is within the mean- 
ing of the section, whether it is made verbally or 
otherwise. 

Explanation 2 . — A false statement as to the belief 
of the person attesting is within che meaning of the 
section, and a person may be guilty of giving falso 
evidence by stating that ho believes a thing which 
he does not believe, as well as by stating that he 
knows a thing which he does not know. 

Illustrations, 

(a) A, in support of a just claim which B has against Z for one 
thousand Rupees, falsely swears on a trial that he heard Z admit the 
justice of B’s claim. A has given false evidence. 

{h) A, being bound by an oath to state the truth, states that he 
believes a certain signature to be the handwriting of Z; when he 
does not believe it to be the handwriting of Z, Here A states that 
which he jenows to be false, and therefore gives false evidence. 

(c) A, knowing the general character of Z’s handwriting, states 
that he believes a certain signature to be the handwriting of Z ; A in 
good faith believing it to be so. Here A’s statement is merely as to 
his belief and is true as to his belief, and, therefore, although the sig« 
nature may not be the handwriting of Z, A has not given false evi- 
dence. 

(d) A, being bound by an oath to state the truth, states that he 
knows that Z was at a particular place on a particular day, not know- 
ing anything upon the subject. A gives false evidence whether Z 
was at the place on the day named or not. 

(tf) A, an interpreter or translator, gives or certifies as a true 
interpretation or translation of a statement or document which he is 
bound by oath to interpret or translate truly, that which is not, and 
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which he does not believe to be a true interpretation or translation. 
A has given false evidence. 

192 * Whoever causes any circumstances to exist, 
or makes any false entry in any book 
e^nM*^****** record, or makes any document con- 
taining a false statement, intending 
that such circumstance, false entry, or false statement 
may appear in evidence in a judicial proceeding, or 
in a proceeding taken by law before a public servant 
as such, or before an arbitrator, and that such cir- 
cumstance, false entry, or false statement, so appear- 
ing in evidence, may cause any person, who in such 
proceeding is to form an opinion upon the evidence, 
to entertain an erroneous opinion touching any point 
material to the result of such proceeding, is said “ to 
fabricate false evidence.” 

Illustrations, 

(а) A puts jewels into a box belonging to Z, with the intention 
that they may be found in that box, and that this circumstance may 
cause Z to be convicted of theft. A has fabricated false evidence. 

(б) A makes a false entry in his shop-book for the purpose of 
using it as corroborative evidence in a Court of Justice. A has fabri- 
cated false evidence. 

(c) A, with the intention of causing Z to be convicted of a criminal 
conspiracy, writes a letter in imitation of Z’s handwriting purport- 
ing to be addressed to an accomplice in such criminal conspiracy, 
and puts the letter in a place which he knows that the officers of the 
Police are likely to search. A has fabricated false evidence. 

' Commentary. 

The two previous sections go very much beyond the old criminal 
law as to perjury. Perjury at common law could only be committed 
where the false statement had reference to some judicial proceeding. 
Hence, where Statutes provided for solemn declarations being made, 
or oaths taken in non-judicial proceedings, as for instance under the 
Marriage Act, it has been customary to add a clause, extending the 
penalties of perjury to any falsehood contained in such declaration. 
Under the present Act the distinction only, exists in reference to the 
degree of punishment imposed. 

Section 191 includes all cases in which a party is expressly bound 
to make a statement and a true statement. It does not apply to 
merely voluntary statements such as form the basis of a contract. 
Nor to false statements in a complaint to the Police. (2 R.J. & P. 
25*) But false answers to a Police Officer acting under s. 16 1 of the 
Cr. Pro. Code, are punishable under this section. Since the new Code 
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expressly provides that the person questioned must answer truly 
(Empress v, Kassim, 7 Cal. 12 1 ; Empress v. Irbasapa, 4 Bom. 477 ; R. 
V. Nim Chand, 20 Suth. Cr. 41.) A merchant who returns his income 
to the Income-tax Commissioners for assessment is making a state- 
ment which he is bound by law to make and to make truly. And so 
it would be in the case of a person who fills up untruly the Municipal 
assessment paper which is sent to him, or who gives false answers to 
questions put to him ^ a Registrar of deeds under Act XX ^of 
1866. (R. V. Juggut, 6 Suth. Cr. 81 ; S.C. 2 Wym. Cr. 61.) But a 
horse-dealer who makes a false statement as to the soundness of a 
horse would not come under this section. He is not bound by an 
oath, or anything equivalent ; there is no express provision of law 
which binds him to state the truth, nor is he bound by law to make 
any declaration at all upon the point. And so it is laid down by Act 
X of 1873, s. 14, that “ every person giving evidence on any subject 
before any Court or person hereby authorized to administer oaths 
and affirmations shall be bound to state the truth on such subject.’* 

The word ‘ oath* is defined in s. 51. See, too, Act X of 1873. 

The offence will equally have been committed whether the state- 
ment was known to be false, or was put forward as true, without any 
reason to conceive it to be true. But it must appear that the state- 
ment was deliberate and intentional. This can, in general, only be 
judged of by the surrounding circumstar ces. Where a witness 
falsely asserts, or denies, a fact of which he must be cognizant, which 
he cannot well have forgotten, and which is so imjjortant that his 
attention must have been directed to it, there can bo little doubt that 
he has perjured himself. But, on the other hand, great allowances 
must be made for a man who has been kept a whole day under the 
ordeal of examination, cross-examination, and re-examination ; who 
has been questioned minutely as to complicated transactions, which 
he may have forgotten, or taken up erroneously from the first ; and 
who is plunged into that pardonable perplexity and confusion to 
which a practised advocate will often reduce the most honest witness. 
And hence it is an invariable rule, that the whole of a deposition or 
affidavit is to be taken together, and one part explained by the other, 
or even by a subsequent answer. For till this is done, you have not 
got at the full meaning of the witness, (Arch. 710.) 

The false statement must be one which will lead the judicial officer 
to form a false opinion upon a point material to the merits of the 
case. Therefore, when a Vakil, who had got a genuine Vakalutnamah, 
forged the Magistrate’s authentication to the signature, it was held 
that this was not an offence indictable under s. 193, as the Vakalut- 
namah was not evidence, and the error (if any) induced in the mind 
of the Judge as to its genuineness could not ^ect his decision of the 
case. (R. v, Keilasum, 5 Mad. H.C. 373 ; S.C. Weir, 50 [72].) 

By English law perjury must be proved by two witnesses, or by 
one witness, confirmed either by a written document, or by some 
material and relevant facts which contradict the statement upon 
which the perjury is assigned. For, otherwise, there would be 
merely oath against oath, and the presumption of innocence would 
turn the scale in favour of the prisoner. (Arch. 245, 713.) But under 
the Indian Evidence Act I cff 1872, s. 134, no particular number of 
witnesses shall in any case be required to prove any fact. 
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‘L^jider Reg. Ill of 1826, (Perjury) proof that a party had given 
two directly contradictory depositions was sufficient to secure a con- 
viction for perjury, without showing which of them was in fact 
untrue. But this Regulation has been repealed by Act XVII of 
1S62. (Old Cr. Law and Pro. Repeal.) Accordingly, it was laid 
down by the Madras Sudder Court, that, “ on a prosecution under 
s. 193 of the Indian Penal Code, for intentionally giving false evidence 
in a judicial proceeding, it will not be sufficient merely to show that 
the defendant’s statement is opposed to some other made by him 
on oath or affirmation, but it must be shown that such statement was 
false, and that the defendant knew it to be so.” (Sudder Court 
Rules, 28th April, 1862.) So in Calcutta. (R. v. Sounder Mohooree, 
9 Suth. Cr. 25 ; R. v. Denonath, ib, 52.) But both Courts are now 
agreed that in such a case, where perjury is charged upon each of the 
contradictory statements and it is impossible to decide which of them 
is false, there may be a conviction in the alternative under s. 72, (ante 
p. 46.) The Allahabad High Court, however, without apparently 
referring to any of the cases cited ^ ante p. 164, 165 has decided that it 
is still necessary to avert and prove which of the two contradictory 
depositions was knowingly false, and that an alternative charge and 
finding under s. 455 of Act X of 1872 (now s. 236 of Act X of 1SS2) 
Crim. P.C. cannot be supported. (Empress v, Niaz, 5 All. 7.) 

It is hardly necessary to remark, that the mere circumstance that 
the same man, at different times, made contradictory statements upon 
the same point, is by no means conclusive proof of guilt. Hither 
statement may have been made under the influence of forgetfulness, 
or misapprehension ; or he may, when he made the second statement, 
have discovered the falsity of what he had believed to be true when 
he made the first statement. Still less would it be safe to convict, 
when each statement merely conveys an expression of opinion : for 
instance, as to the identification of property, or the similarity of 
handwriting. The statements must relate to matters so necessarily 
w'ithin the know’ledge of the party on both occasions, that one or 
other statement must have been known to be false when it was made. 
For instance ; if a man were at one time to swear that he had been 
beaten and robbed, and at another time were to swear he had neither 
been beaten nor robbed, either assertion may be true, but he must 
have known one or other to be untrue. (R. v. Nonial, 4 B.L.R.A. Cr. 
9, 12; S.C. 12 Suth Cr. 69.) 

Where it is intended to charge a person in the alternative for 
having made contradictory statements before diflerent tribunals, there 
must be a proper sanction for a prosecution on each branch of the 
alternative. (K. v, Balaji, il Bom. H.C. 34.) 

A good deal of the old law upon the subject of perjury turned upon 
the fact that an oath, or an affirmation rendered equivalent to it by 
law', was an essential element of the offence. 

Under the present Act an oath is merely one of the forms by which 
a party may be bound to speak the truth. Hence, even if an oath 
■were unnecessanly and improperly administered by an incompetent 
person, as, for instance, if the Municipal Commissioner should force 
a rate-payer to swear to the truth of his return, still the offence con- 
stituted by s. 191 would be committed, if the party making the state- 
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ment were under a legal obligation to speak the truth even without 
an oath. 

But where some particular ceremony is necessary, as a condition 
without which the person is under no legal obligation to speak the 
truth, the offence of giving false evidence cannot be .committed if 
that ceremony has not taken place. Therefore, when the evidence 
of a Native Christian as a witness was given on solemn affirmation, 
and not on oath, the Madras High Court held that he could not be 
convicted under s. 193. 

** It was essontial to prove that the prisoner, at the time he made the false 
statement, was tinder a le^l obligation as a witness to state the truth, and to 
constitute that obligation in the case of a witness in a judicial proceeding who 
professes the Christian faith, the sanction of an oath on the Holy Gospels is an 
absolute requirement of the law. Act Y of 1840, which gives to the affirmation 
made hy the prisoner the same legal effect as an oath, applies only to persona 
who are Hindus and Mahomedans by religion as well as by birth.’* (B. v. Yedo- 
muttu, 4 Mad. H.0. 185; S.C. Weir, 48 [yO].) 

Formerly, a witness might decline to answer any question which 
tended to criminate himself. But now he ^is compelled to answer, 
and although his answer, if true, cannot be used against him, if false, 
it will subject him to punishment. (Act I of 1872, s. 132, (Ind. Ev.) ; 
3 Mad. H. C. Appx. xxix; S.C. Weir, 44 [66] ) 

The offence of fabricating false evidence under s 192 is confined 
to cases in which the intention of the fabricator is to produce an 
erroneous opinion touching any point material to the result.’* But 
what will be the case if the intention is to produce a correct opinion ? 
Suppose, for instance, that a shopkeeper who has actually supplied 
a person with goods, but has no entry in his books, were to forge an 
entry as corroborative evidence. The result would be to induce the 
Judge to come to a perfectly sound view of the point in issued vjV., 
whether the articles had been supplied. But he would have been led 
to an erroneous opinion, not as to the result of the proceeding, but 
as to a point material to the result, vtg., whether the plaintiff’s books 
contained such an entry as might naturally be looked for under the 
circumstances. So that the real meaning of the section is, just as 
the old law upon perjury was, that the false statement must be upon 
a point material to the issue. It will be observed that in this respect 
there is a difference between ss. 19 1 and 193 on the one hand, and 
s. 192 and the subsequent ss. 197 to 200 on the other hand. In the 
former sections the offence of giving false evidence is made to consist 
in giving any false statement, and nothing is said as to its being a 
statement material to the point. The omission is evidently inten-- 
tional, since in the original draft (s. 188) the words ** touching any 
point material to the result” were introduced. And so it has been 
ruled, that the materiality of the subject-matter of the statement is 
not a substantial part of the offence of giving false evidence under 
ss. 191 and 199. (R. v, Aidrus, I Mad. H.C. 38 ; S.C. Weir, 38 [61] ; 
R. V, Parbutty, 6 Suth. Cr. 84; S.C. 2 Wym. Cr. 65; R. v. Shib 
Prosad, 19 Suth. Cr. 69.) Where, however, a criminal indictment is 
based upon a false statement as to a wholly immaterial fact, it will 
often be successfully contended that the knowledge of its falsity, 
which is necessary to secure conviction, has not been made out. 
Where a party deliberately makes an untrue statement as to a veiy 
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maferial circumstance, to which his attention is likely to have been 
directed, and when this false statement is for his own benefit, or for 
that of the person calling him, it may be assumed that he knew he 
was deposing falsely. But no such presumption can arise where the 
point was irrelevant, and one upon which he might have answered 
either way, with equal absence of result. In such a case a Court 
would seldom be justified in exercising the powers of committal 
vested in it by the Cr. P,C., s. 195, post note to s. 193. 

The word ' omission’ in Act X of 1873, s. 13. (Oaths) applies to any 
omission whether accidental, negligent or intentional. (R. v, Scwa 
Bhogta, 14 B.L.R. 294 ; S.C. 23 Suth. Cr. 12.) 

Even under s. 192, false evidence which is material will be indict- 
able, though it ought not to have been admitted at all, as not being 
in accordance with the principles of evidence. For instance, where 
3 witness was called to contradict a previous witness upon a point 
which only went to his credit, it was ruled that he might be indicted 
for perjury, since his evidence was material, though, being on a 
collateral point, it ought not to have been received. (R. v. Gibbons, 
31 L.J.M.C. 98; S.C.L. & C. 109.) And so it would be if a witness 
gave a false statement as to the contents of a writing, although he 
ought never to have been asked the question. 

Anything will constitute a statement under s. 192 if it purports to 
embody a fact, and is capable of being used as evidence. For instance ; 
the fabrication of a bill of lading with the Captain’s name to it 
would be a statement by him that he had received certain goods on 
board the ship. And so when a person purchased a stamp which 
he intended to use in a judicial proceeding and gave a false name, 
in consequence of which the stamp vendor endorsed the stamp in 
the name he had assumed, it was held that an offence had been 
committed under this section. (Empress v. Mula, 2 All. 105.) So 
an alteration in the date of a document which would otherwise have 
been too late for registration, was held to be a fabrication of false 
evidence under this section (Empress v. Mir Ekrar, 6 Cal. 482.) 

Where a person made an application for a new trial to a Small Cause 
Court, under s. 21 of Act XI of 1865, (Mofussil Small C.C.) and 
for that purpose put in a memorandum of the grounds of the appli- 
cation, and signed a verification clause at the end, and such memo- 
randum was shown to be false to the knowledge of the party making 
it, it was held that he was not punishable under s. 191 or 192. It did 
not come within the terms of s. 191 as he was not bound by oath or 
by any express provision to state the truth in the memorandum, or 
to make the statement at all. Nor did it come under s. 192, since, so 
far as the memorandum contained a statement of fact, it operated 
not as evidence, but merely as a statement of what the applicant was 
prepared to prove by evidence. (R. w. Haran, 2 B.L.RA.Cr. 1 S.C. 
10 Suth. Cr. 31.) 


To sustain a charge under this section some express clause must 
be shown which requires a statement to be verified Therefore, it is 
not indictable to make a false statement in an application under 
s- 1 19, to have a civil suit reheard, after an ex parte decree. (R. v. 
Kartick, 9 Suth. Cr. 58 , SC. 5 Wym. Cr. 58.) 
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193 . Whoever intentionally gives fiJse evidence 
in any stage of a judicial proceeding, 
fatae evWtenre. o** fabricates false evidence for the 
purpose of being used in any stage 
of a judicial proceeding, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine ; and whoever intentionally gives or fabri- 
cates false evidence in any other case, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine. 


Explanation 1.— A trial before a Court Martial 
or before a Military Court of Request is a Judicial 
Proceeding. 

Explanation. 2. — An investigation directed by law 
preliminary to a proceeding before a Court of Jus- 
tice is a stage of a judicial proceeding, though that 
investigation may not take place before a Court of 
Justice. 

Illustration. 

A, in an inquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial, makes on oath a state- 
ment which he knows to be false. As this inquiry is a stage of a 
judicial proceeding, A has given false evidence. 

Explanation 3. — ^An investigation directed by a 
Court of Justice according to law, and conducted 
under the authority of a Court of Justice, is a stage 
of a judicial proceeding, though that investigation 
may not take place before a Court of Justice. 

Illustration. 

A, in an inquiry before an officer deputed by a Court of Justice to 
ascertain on the spot the boundaries of land, makes on oath a state- 
ment which he knows to be false. As this inquiry is a stage of a 
judicial proceeding, A has given false evidence. 

Commentary. 

The phrase " judicial proceeding” which occurs so frequently in 
this section is not defined in this Code. In general, the phrase means 
a proceeding which takes place before a Judge, who is acting in the 
discharge of his office, see anU p, 62. This is not its meaning her^ 
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however. The word Judge is defined in s. 19, ante p. 19, so as to 
exclude all officers who are not authorized to give definitive judgment. 

, A judicial proceeding under this section means ** any step taken by 
I the Court in the course of administration of justice, in connection 
with a case pending,” (R. v, Aidrus, I Mad. M.C. 43; S.C. Weir, 38 
[61]) even though the stage in which the false evidence is given is one 
in which no judgment can be given, and which may possibly ter- 
minate the case, so that no judgment will ever be given. Under the 
Cr. P.C., s. 4, a judicial proceeding” is defined as meaning any pro- 
ceeding in the course of which evidence is, or may be legally taken. 

But it would be otherwise where the inquiry was conducted for some 
purpose wholly unconnected with the judicial proceedings. For in- 
stance ; where a Magistrate received an anonymous letter, charging 
some persons v-ith murder, and took evidence, not for the purpose of 
tracing the murder, but of ascertaining the author of the letter, it was 
held that the inquiry was not a stage of a judicial proceeding,” and 
that a conviction under s. 192 could not be sustained. (R. v, Bykunt, 
5 Suth. Cr. 72; S.C. I VVym. Cr. 71.) And, similarly, where the 
object of the inquiry was to discover the writer of a scandalous peti- 
tion. (R. V, jibhai, ii Bom. H.C. ii.) And so the preparation of 
false accounts, with the intention of producing them before a forest 
officer, who was not authorized to hold an investigation, was held not 
to be an offence under s. 193 (R. v. Ramajirav, 12 Bom. H.C. i.) 

Hence, where it appeared that the bailiffs of a Court, twelve in 
number, were constantly called upon to give evidence as to the service 
of summonses in the dilferent cases before the Court, and that it was 
the practice to call them all up at the beginning of each day, and to 
affirm them solemnly to give true evidence in all the cases coming 
before the Court that day, and one of the bailiffs at a later period 
of the day gave false evidence, it was held that he was properly 
convicted under s. 193, the affirmation being administered in “a 
stage of a judicial proceeding.” (R. v, Venkatachalam, 2 Mad H.C. 
43.) But where a Judge without any authority altered the title of 
a cause, so as to change it into another which had never been legally 
instituted, and after such charge the prisoner was sworn and gave 
false evidence, it was held that the conviction was bad. Cockbiirn^ 
C.J., said, ** I think that the alleged perjury was committed on the 
hearing of a cause which had no existence, and in which the Judge 
had no jurisdiction.” (R. v, Pearce, 32 L.J.M.C. 75.) 

Proceedings before the Coroner are judicial proceedings. Act IV 
of 1871, s. 8 (Coroner’s.) 

Several false statements contained in the same deposition constitute 
only one offence. (6 Mad, H.C. App. xxvii; S.C. Weir, 51 [73].) 

Under the Cr. P.C., s. 195(b) ” No Court shall take cognisance of 
any offence punishable under ss. 193—196, 199, 200, 205— 21 1, or 228 
of the Indian Penal Code, when such offence is committed in or in 
relation to any proceeding in any Court except with the previous 
sanction or on the complaint of such Court, or of some other Court to 
which such Court was subordinate.” 

As to the nature of the sanction, and the time at which it may be 
given, sec ante p. 142. 
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Applications under this section should, as a general rule, be made 
first to the Court before which the perjury is alleged to have bfeen 
committed. (Raja of Venkatagiri, in re^ 6 Mad. H.C. 92 ; S.C. Weir, 
287 [392].) But where the original Court had believed the evidence, 
which was pronounced in the High Court to be untrustworthy, the 
application would properly be made to the High Court, which first 
considered that perjury had been committed. 

When an offence is committed before a Magistrate of the first class, 
who declines to sanction a prosecution, a fresh application may be 
made to the Magistrate of the District, and should not be made to 
the Court of Session. (Empress v, Padmanabha, 2 Bom. 384; Gur. 
Dyal, in re, 2 All. 205.) 

The Madras High Court appears to hold that the application for 
leave to prosecute must be founded on materials contained in the 
suit or trial in which the alleged false evidence was given, and that 
** It was not competent to the Judge on an application for sanction, to 
go beyond the record to determine whether sanction ought to be given, 
when the record itself disclosed no foundation whatever for the 
charges” (Zemindar of Sivagiri v. the Queen, 6 Mad. 29) this ruling is 
supported by the authority of Kasi Chunder Mozumdar’s case (6 Cal. 
440.) There, however, the suit had been amicably settled by consent, 
without any evidence being offered, the false evidence charged being 
contained in a petition filed by one of the parties. The Chief Justice 
said If a case is settled without any evidence being gone into it 
seems to me that the Court in which the suit was brought has no op- 
portunity of judging of the bona tides of the claim or defence, and if 
it has any power at all under such circumstances, which 1 very much 
doubt, to give its sanction to criminal proceedings against either 
party, 1 think it would be guilty of a great impropriety and discretion 
in so doing.” This case, however, merely lays down as a general 
rule of discretion, that where parties withdraw a suit from the exami- 
nation of the Court, and in fact decide it for themselves, they cannot 
be allowed to rip it up again for the purpose of picking out of it the 
materials for a criminal charge. But suppose a charge of rape is 
made and prosecuted to conviction, and it is subsequently ascertained 
that, at the time of the alleged offence, the prosecutrix was at a dif- 
ferent place, can it be contended that this fact, because it does not 
appear upon the record, is not one which might be placed before the 
Sessions Judge as a ground for his sanctioning a prosecution for 
giving false evidence ? 

Proceedings taken without sanction are wholly without jurisdiction, 
and any conviction had under them must be quashed. (R. v, Mahima, 
7 B.L.K. 26; S.C. 15 Suth. Cr. 45.) 

The terms of s. 195 apparently over-rule some decisions under the 
former Cr. P.C., which laid down that sanction, not expressly given, 
might be implied from the fact, that the officer who ought to have given 
the sanction had proceeded with the case. (R. v. Narainappa, 5 Bom. 
H.C.C.C. 385 R. V, Muhammad Khan, 6 ibid, 54; and see ante 
p. 133 et seq note to s. 161.) Also, that a sanction to a prosecution for 
false evidence should state the exact words which the Judge considers 
to be false. (R. v, Kartick, 9 Suth. Cr. 58 ; S.C, 5 Wym. Cr. 58.) 
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** th6 Bombay Gourt TQmaTbfl,^**we do not think that tbo now anact* 
meat is intended to provide for a sanction expressed with so little definiteness 
08 equally to justify the pro^ution of any person for any offence and in any 
Conit whatever. The sanction given must refer to the Court in which the 
fause statement is alleged to have been given, and it must also refer to the 
occasion on which it was given. Both must be properly designated in order 
that the ti-ying Court may inform itself as to the investigation or trial upon 
which it 18 really authorised to enter and generally also, we think that it is 
desirable for the ends of justice, if not necessary, to state the offence intended 
TO be charged in general terms, thongh details need not be given.** (K. r. 

It is no ground for refusing sanction for a prosecution for giving 
false evidence, that the evidence was given before the predecessor in 
office of the officer to whom the application is made. The Court is 
still the same, through the incumbent is different. (7 Mad. H, C. 
Appx. xii 5 S. C. Weir, 287 [393].) 

Where such Court thinks it proper to investigate such a charge, the 
Court, after making any preliminary inquiry tnat is necessary, may 
commit the case to a Magistrate having power to try or commit, who 
shall thereupon proceed according to law, and the Court may send the 
accused person in custody, or take bail for his appearance, and bind 
over persons to give evidence. (Cr. P.C., s.476.) This preliminary 
^quiry by the Court may be ex parte, (Chota v. Bhoobun, 9 Suth, 
Cn 3 ; S.C. 5 Wym. Cr. 19,) W'here the offence is committed before 
^ of Session, it may proceed to try the prisoner upon its own 

P.C., 5,477.) Where the offence is committed before a 
Civil or Revenue Court, and is one triable exclusively by the High 
pourt or Sessions Court, it may itself commit to such, {ibid, s. 478) 
and frame a charge, and transmit the record to a Magistrate to bring 
before the Sessions Court. {Ibid. s. 479.) 

“Except as provided in Sections 477» 480 and 485 no Judge of a Criminal 
<>ther than a Judge of a High Court, the Kecordorof Kangoon 
and the rresiuency Magistrates, shall try any person for any offence referred to 
in s. 105, when such offence is committed before himself, or in contempt of his 
authority, or is brought under his notice as such Judge or Magistrate in the course 
of a judicial proceeding.’* (Grim. P.C. s. 487.) 


When a witness makes one statement before the committing 
Aiagistrate and contradictory statement before the Sessions fudge, 
and there is nothing to show which of the two statements is false, he 
has not committed an offence before the Sessions Court which will 
authorize that Court to try him on its own charge under s. 477 of the 
Crim. R C. (R. p. Nomal, 4 B.L,R.A, Cr, 9; S.C. 12 Suth. Cr. 60: 
Sundnah v. The Queen, 3 Mad. 254.) 


A person who has been previously convicted of any offence under 
?a’ *^?/*f*^?* also liable to whipping upon a second conviction. 

(Act VI of 1864, s,4.) 


See Act XIV of 1882, s. 643. (Civ. Pro. Code.) 


194- Whoever gives or fabricates false evidence, 
Oiving orfabri. thereby to cause, or know- 

aS ^ ^® thereby 

to procure (joftvic- cause, any person to be convicted of 



Secs>184:ftl95-] 


FALSI BVIDBNOE. 


173 


tion of a oaptai an offence which is capital by tips 
offence, Codc, OF by the law of England, (Act 

XXVII of 1870, s. 7,) shall be punished with trans- 
portation for life, or with rigorous 
imprisonment for a term which may 
extend to ten years, and shall also 
be liable to fine ; and if an innocent 
person be convicted and executed in consequence of 
such false evidence, the person who gives such false 
evidence shall be punished either with death or the 
punishment hereinbefore described. 

Commentary. 

A man who, on the trial of A for murder, states that the murder 
was not committed by A, but that it was committed by B, who is not 
in custody, has not committed an offence under s. 194, as his evidence, 
so given, cannot cause any person to be convicted of a capital offence. 
He is only punishable under s, 193. (R. v. Hardyal, 3 B.L.R.A. Cr, 
35) 

See Act VI of 1864, s.4 (Whipping) supra, note to s, 193. As to 
the word “ offence” in this and the following section, see s. 40 
ante p. 38. 


195 - Whoever gives or fabricates false evidence, 
. intending thereby to cause, or know- 
caUng false eri- ing it to be likely that he will thereby 
cause, any person to be convicted of 

Surishibfo^wTt h offence which by this Code, or by 
transportation or the law of England, (Act XXVII of 
imprisonmsut. 1870, s, 7,) is not Capital, but punish- 
able with transportation for life, or imprisonment for 
a term of seven years or upwards, shall be punished 
as a person convicted of that offence would be liable 
to be punished. 

Illustration. 


A gives false evidence before a Court of Tustice, intending thereby 
to cause Z to be convicted of a dacoity. The punishment oT dacoity 
is transportation for life, or rigorous imprisonment for a term whicn 
may extend to ten years, with or without fine. A, therefore, is liable 
to such transportation or imprisonment with or without fine. 


Commentaxy. 

See Act VI of 1864, s. 4, (Whipping) supra^ note to s. 193, 

Where a man burns his own house and charges another with the 
act, he should be convicted under s. 211, and not under the section. 
(R. V. Bhugwan, 8 Suth. Cr. 65.) 
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.,196* Whoever corruptly uses or attempts to 
use as true or genuine evidence any 
kno^^tt tobefaSIe! evidence which he knows to be false 
or fabricated, shall be punished in 
the same manner as if he gave or fabricated false 
evidence. 

Coxomentary. 

On an indictment under this section, the first thing is to show that 
the evidence was false or fabricated, and next to establish a guilty 
knowledge. The mere fact that the party has produced the false 
evidence will, in general, be enough to throw on him the burden of 
showing his innocence. Accordingly it has been 

** Held that a debtor producing a witness, who deposed falsely to his having 
witnessed a payment to the creditor, forms safEcicnt presumptive evidence 
against the debtor to convict him of subornation of perjury.” (Government v. 
Jumai, IM. Dig. 172, §475.) 

And, so, in another case, where the party produced the false witness 
in Court through a Vakeel, being himself absent. (Government v. 
Muteeool, i M. Dig. 174, §493.) But where the prisoner was a 
minor at the time the perjury was committed in his favour, and did 
not appear to have been personally concerned in the subornation, 
though present at the time and profiting by it, he was acquitted. 
(Government v. Ramdyal, i Ibid. 173, § 485.) 

The law upon this point was thus laid down by Sir Adam Bitileston 
in (R. V. Gungammah, 3rd Madras Sess. i860.) 

** If a person calls witnesses in support of a'statemont which he makes, and 
causes those witnesses to come into the box for the purpose of giving ovideuce 
which he knows to be untrue, and they give that evidence, and the jury find 
that they knew it to be untrue, that is, evidence on which a jury may find that 
he solicited them ; but the jury must be satisfied that bo knew that the state* 
ment which they were called to make must be untrue to their own knowledge.” 

It is not sufficient that he should know or believe the statement to 
be untrue. It is necessary that the witnesses should have the same 
knowledge, for, otherwise, the evidence is not false. 

A charge of using in a Civil suit as genuine a document which was 
known to be forged, is an offence cognisable under s. 471, and shoul4 
be charged as such. A Magistrate has no jurisdiction to deal with it 
himself under s. 196 (Empress v. Kherode, 5 Cal. 717). 

See Act XIV of 1882, s. 643. (Civ, Pro. Code.) 

197. Whoever issues or signs any certificate re- 

iMuing ottign. signed, 

ing » fai«e certi- or relating to any fact of which such 

****** certificate is by law admissible in evi- 

dence, knowing or believing that such certificate is 
false in any material point, shall be punished in the 
same manner as if he gave false evidence. 
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198 * Whoever corruptly uses, or attempts to use, 
any such certificate as a true certifi- 

Uains as a truo cato, knowiug the Same to be false in 
kDown to faUe any material point, sha,ll be punished 
ia a material point, in the Same manner as if he gave false 
evidence. 

199 . Whoever, in any declaration made or sub- 

scribed by him, which declaration any 

False statemrat Coui’t of Justice, Or any public servant 
claratiou which is or Other persou, IS bouud or authorized 
aJev'ide^ce!"**’**’ hy law to rcceive as evidence of any 
fact, makes any statement which is 
false, and which he either knows, or believes, to be 
false or does not believe to be true, touching any 
point material to the object for which the declaration 
is made or used, shall be punisbod in the same 
manner as if ho gave false evidence. 

Commentary. 

See Act III of 1S72, s. 21. (Marriage Forms) and Section 643 of 
Act XIV of 1882. (Civ. Pro. Code.) 

200. Whoever corruptly uses or attempts to use 

as true any such declaration, knowing 
any “ufh'dociara- Same to bo false in any material 

point, shall be punished in the same 
manner as if he gave false evidence. 

Explanation . — A declaration which is inadmis- 
sible merely upon the ground of some informality, 
is a declaration within the meaning of Sections 199 
& 200 . 

See s. 643 of Act XIV of 1882. (C. P. Code.) 

201. Whoever, knowing or having reason to be- 

lieve that an ofFonce {see s. 40, ante 
P' been committed, causes 

*n ®of- any evidence of the commission of 
or«Tvinrf^H offence to disappear with the in- 

formauon touch- tcntiou of Screening the offender from 
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tSeoffen^er!®^**” legal punishment, or with that inten- 
tion gives any information respecting 
the offence which he knows or believes to be false, 
shall, if the offence which he knows 
fenw“ ***' o*" believes to have been committed is 
punishable with death, be punished 
with imprisonment of either description for a term 

If punishable '^hich may extend to seven years, and 
with traasporta. shall also be liable to fine ; and if the 
offence is punishable with transport- 
ation for life or with iillprisonment which may 
extend to ten years, shall be punished with imprison- 
ment of either description for a term which may 
extend to three years and shall also be liable to 
fine ; and if the offence is punishable with imprison- 
ment for any term not extending to 
withies^T^^t’en ten years shall be punished with im- 
^s* imprison- prisonmeut of the description provided 
for the offence, for a term which may 
extend to one-fourth part of the longest term of tho 
imprisonment provided for the offence, or with fine, 
or with both. 

Illustration, 

A, knowing that B has murdered Z, assists B to hide the body 
with the intention of screening B from punishment. A is liable to 
imprisonment of either description for seven years, and also to fine. 

CommentaTy. 

The High Courts of Bengal and Allahabad have ruled that this 
section ” applies to the causing the disappearance of evidence of an 
offence committed by another, not by one’s self.** (i Wym. Circ. 
19.) The person who commits an offence and afterwards conceals the 
evidence of it, cannot be punished on both heads of the charge. 
(R. V, Ramsoonder, 7 Suth. Cr.52 ; Empress v, Kishna, 2 All. 713.) 
Nor can a person be punished under this section for giving false 
information against another, which is only intended to divert suspicion 
from himself (Empress v, Behala, 6 Cal. 789.) The act must also be 
committed with the object of screening the offender from punishment. 
Disposing of a dead body in order to save the annoyance of a Police 
investigation is not punishable. (R. v. Toolshee, 5 N.W.P. 186.) 

But a person who did not through fear, interpose to prevent the 
commission of a murder, and afterwards helped the murderers to con- 
ceal the body, was held guilty under this section^ and not of abetment 
of murder. (R. v. Goburdhun, 6 Sulh. Cr. 80.) 
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As to what must be proved in a charjsfe of giving false information 
with respect to a murder, see R. v. Subbramanya, 3 Mad. H.C. 251 ; 
S.’C. Weir, 57 [80]. It is essential to show that a criminal offence has 
been in fact committed {ibid, and Empress v. Abdul Kadir, 3 All. 279.) 


Intentional omis- 
Bionto give inform- 
ation of an offence 
by a person bound 
to inform. 


202. Whoever, knowing or having reason to be- 
lieve that an offence (see s. 40, ante p. 
28) has been committed, intentionally 
omits to give any information respect- 
ing that offence which he is legally 
bound to give, shall be punished with 

imprisonment of either Ascription for a term which 
may extend to six months, or with fine, or with both. 

203. Whoever, knowing or having reason to be- 

lieve that an /iffence (see s. 40, ante 
wluonrelpeit ?• 28) has been committed, gives any 
information respecting that offence 
which he knows or believes to be false, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 


Commentary. 

With the single exception of the clause relating to causing the dis- 
appearance of evidence, these three ss. (201 — 203) are substantially 
the same as ss. 176, 177, 182, for the remarks on which see page 152. 
Sections 118, 120, which also relate to concealment of criminal acts, 
are directed against persons who intend to facilitate the commission 
of the crime. 


The prisoner’s intention is immaterial for a conviction under this 
section (R, v. Cheetour,i Suth. Cr, 18.) But it must be proved not 
only that he had reason to believe an offence had been committed, 
but that the offence actually had been committed and that he knew 
of, or had reason to believe in, its commission. (R. v. Joynarain, 
20 Suth. Cr. 66.) 


204. Whoever secretes, or destroys, any docu- 
ment which he may be lawfully com- 
pellcd to produce as evidence in a 
lion » ’enS?' Court of Justice, Or in any proceeding 
lawfully held before a public servant as 
such, or obliterates, or renders illegible, the whole or 
any part of such document with the intention of pre- 
venting the same from being produced or used as 

23 
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epidence before such Court or public servant as afore- 
said, or after he shall have been lawfully summoned 
or required to produce the same for that purpose, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 

Where a party to a suit snatched up a document, which had been 
produced in evidence, and ran away with it, in order to prevent a 
witness referring to it he was held to have committed an offence 
under this section, and not theft (Subramania v, Tiie Queen, 3 
Mad. 261.) 

205. "Whoever falsely personates another, and 
in such assumed character makes any 
for tb’e’pui^'ot admissioji or statement, or confesses 
Siding fa Timr" iiidgment, or causcs any process to be 
issued, or becomes bail or security, or 
does any other act in any suit or criminal jn’osecu- 
tion, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 

Commentaxy. 

Fraudulent gain or benefit to the party charged is not an essential 
element in this offence. Therefore, a conviction was upheld where 
the 1st prisoner was charged with personating the 4th, and the 4th 
prisoner was charged with abetting the personation by the ist ; the 
facts being, that the 4th, to save himself the trouble of laying inform- 
ation before a Magistrate with regard to the theft of some bullocks, 
sent the ist prisoner to do so, and to represent himself as being the 
4th. {Ex parte Suppakon, 1 Mad. H.C. 450; S.C, Weir, 59 [81]. 
But see R. v, Narain Achaij, 8 Suth. Cr. 80.) And it has been ruled 
in Bengal that the offence may be committed even where the prisoner 
has personated a purely imaginary person. (R. v. Bhitto, Ind. Jur. 

123) 

But the High Court of Madras has declined to follow that decision, 
saying, “ To constitute the offence of false personation under s. 205 
of the Penal Code, it is not enough to show the assumption of a fictitious 
name. It must also, we think, appear that the assumed name was 
used as a means of falsely representing some other individual. The 
use of -an assumed name without more is not an offence. It only 
becomes a crime when connected by proof with some other act or piece 
of conduct ; and the gist of the offence of false personation under 
s. 205, we think, is the feigning to be another known person. The whole 
language of the section clearly imports the acting the part of another 
person, the actor pretending that he is that person,” 
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There are sections of the Penal Code under which the false assnmptiot^ of 
appearance or character may be an offence, though no individnal is meant to be 
represented, or only an imaginaiy person. Such are the as. 140, 170, 171 » and 
415, but they have no application to the present case, and the last section is 
mode applicable to personation of an imaginary person by an express enact- 
ment.** (R. v. Kadar, 4 Mad. H.C. 18 j S-O. Weir, CO.) 

See s. 643 of Act XI V of 1882. (Civ. Pro. Code.) 


206 . Whoever fraudulently removes, conceals, 
transfers, or delivers to any person 
any property or any interest therein, 
ment of property intending thereby to prevent that pro- 
Boiziire as a for- pertj OP ^terest therein from being 
cuUon of a decree taken as a forfeiture, or in satisfaction 
of a fine, under a sentence which has 
been pronounced, or which he knows to he likely to 
be pronounced, by a .Court of Justice or other com- 
petent authority, or from being taken in execution of 
a decree or order which has been made, or which he 
knows to be likely to be made, by a Court of Justice 
in a Civil suit, shall bo punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 

Commentary. 

This section, and not s. 145 of Act X of 1859 (Bengal Rent Law) 
applies to the fraudulent removal of property to burk the decree of a 
Collector. (Gaiirchundra v. Krishna, 2 B.L.R. S.N. iv; S.C. 10 
Suth. Cr. 467,) 

See s. 643 of Act XIV of 1882. (Civ. Pro. Code.) 


Fraudulent claim 
to property to pre- 
vent its seizure as 
a forfeiture or iu 
execution of a de- 
cree. 


207 . Whoever fraudulently accepts, receives, or 
claims any property or any interest 
therein, knowing that he has no right 
or rightful claim to such property or 
interest, or practises any deception 
touching any right to any. property or 
any interest therein, intending thereby to prevent 
that property or interest therein from being taken 
as a forfeiture, or in satisfaction of a fine under a 
sentence which has been pronounced, or which he 
knows to be likely to Jje pronounced, by a Court of 
Justice or other competent authority, or from being 
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taken in execution of a decree, or order, which has 
been made, or which he knows to be likely to be 
made, by a Court of Justice in a Civil suit, shall be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 

See s. 643 of Act XIV of 1882. (Civ. Pro. Code). 


208 . "Whoever fraudulently causes or suffers a 

Frandelentlysnf. Of 

ferinK a decree for him at the mit of any person tor a 
a sum not due. ^ larger sum than 

is due to such person, Or for any property, or interest 
in property, to which such person is not entitled, 
or fraudulently causes or suffers a decree, or order, to 
be executed against him after it has been statisfied, 
or for anything in respect of which it has been satis- 
fied, shall be punished with* imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 


Illustration, 

A institutes a suit against Z, Z, knowing that A is likely to obtain 
a decree against him, fraudulently suffers a judgment to pass against 
him for a larger amount at the suit of B, who has no just claim 
against him, in order that B, cither on his own account, or for the 
benefit of Z, may share in the proceeds of any sale of Z*s property 
which may be made under A*s decree. Z has committed an offence 
under this section. 

Commentaxy. 

The three preceding sections have the effect of rendering criminal 
all collusive modes by which cteditors, or lawful claimants, may be 
defeated of their just remedies. By the English Statute, 13 Eliz. c. 
5, (Fraudulent Conveyances) such contrivances were made void as 
against such persons whose actions, suits, judgments, or executions 
were or might be in any w'ay disturbed, hindered, delayed, or defraud- 
ed. The decisions upon this Statute may be of some use in helping 
to the right construction of the present clauses. The whole subject is 
elaborately discussed in Smith’s Leading Cases, Vol. I, to winch 1 
shall principally refer. 

A person is said to do a thing fraodalently, if he does that thing with intent 
to fraud, but not otherwise.” (s. 25, ante p. 23.) 1^ 

The question, fraud or no fraud, is always a question of fact, and is 
to be inferred, or may be negatived, by the circumstances of each 
particular case. (1 Sm. L.C# ii — 13.) One great test of fraud is to 
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inquire whether the appearance and reality of the transaction corres- 
pond. And, therefore, where there is a conveyance which is absolute 
in* appearance, but without any possession following upon it, or where 
there is merely a concurrent possession with the assignor, this will in 
general be deemed conclusive evidence of fraud. There must be an 
exclusive possession under the assignment, or else it will be fraudu- 
lent and void. {^Ihid, ii, I2.) 

There are two cases, however, in' which the want of actual posses- 
sion is no fraud. The first is where an actual delivery is impossible, 
as in the case of a ship at sea, goods on their way from one place to 
another, &c. Here a symbolical delivery, by a transfer of such docu- 
ments as convey the right to the property, is sufficient. ( i Sm. L.C. 
17.) The second case is, where the tenor of the deed does not re- 
quire possession. For instaneg^ in many cases of mortgage, by the 
express conditions of the instrument the possession of the property 
is not to be clianged, therefore the absence of such a change is no 
emblem of fraud. Fraud will only be inferred when possession 
ought to accompany and follow the deed. (Ibid. 13.) 

A conveyance will also be fraudulent where it is made voluntarily 
and without consideration, when the assignor is at the time insol- 
vent, or even in such a state of debt as is likely to terminate in insol- 
vency, provided the effect of the conveyance i'' in any material 
degree to diminish his power of meeting his liabilities, (i Sm. L.C. 
20.) Of course, such ordinary gifts as a man might make, though 
at the time embarrassed, without any deliberate intention of dimin- 
ishing the security of his creditors, would not be criminal. But 
when the character of the assignment is such, that it can only be 
explained on the supposition of a desire to put property out of the 
way of those belter entitled to it, fraud would necessarily be inferred. 
And, so, 1 conceive it would be in all cases of transfer of any specific 
moveable property actually the subject of litigation at the time. But 
the act only contemplates legal liabilities, and, therefore, no transfer 
will be fraudulent which has merely the effect of preventing the 
party from complying with moral obligations, or discharging debts 
of honour. 

It makes no difference in the fraud that the obligation which is 
evaded is one derived from another, provided the property trans- 
* f erred is legally liable to satisfy it. And, therefore, an heir, or 
executor, may be indicted under this section for collusively getting 
rid of property liable to the debts of his ancestor or testator, (i Sm. 
L.C. 23.) 

A voluntary conveyance by a man who is about to be tried for any 
crime, where conviction works a forfeiture, will be fraudulent. And 
even considerations of affection will not support the transfer, where 
the object is to remove the property from the effect of the sentence ; 
as, for instance, where the conveyance by a man about to be tried for 
a felony was made in trust for the wife. ( i Sm , L.C. 19, Re Saunder’s 
estate, 32 L.J. Ch. 224; S.C. 4 Giff. 179.) But such an assignment 
at any time before conviction will bind the property, if made 
bona fide and for valuable consideration. (Whitaker v, Wisbey, 12 
C.B. 44 ; Chownew. Baylis, 31 L.J. Ch. 757 ; S.C. 31 Beav. 351.) Where, 
however, the assignment was made by a person who, under a mis- 
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take of fact, thought he had committed a crime when he really had 
not, it was held that the transaction was not illegal, and a re-convey- 
ance to himself was decreed. (Davies v, Otty, 34 L.J. Ch, 252.) 

A conveyance will not be fraudulent merely because it deprives 
another of a security which he would otherwise have had, if that is 
not the object of the act. For instance ; there will be no fraud in a 
sale by a debtor of his landed property for a fair and ade<juate con- 
sideration, though it will, of course, be much less convenient to the 
creditors to pursue the purchase-money than the property. And it 
would make no difference whatever that the debtor was actually in the 
throes of a law suit. For he is not bound to keep his property in one 
form rather than another for the convenience of his creditors. And 
in England It has been repeatedly held that the fact of such a sale 
having been effected when an immediate execution was anticipated 
will not vitiate the sale. In one of the late cases upon the point, 
it appeared that a tradesman, expecting the execution of a writ 
issued out of the Court of Chancery for payment of costs of a suit, 
effected a sale of the whole of his furniture and stock in trade. The 
only document which passed was a receipt for the purchase-money. 
A few days after the purchaser had taken possession, a writ was issued, 
and a suit was brought by the Sheriff to decide whether the sale w'as 
fraudulent. Kindersley^ V.C., said, 

** At the present day, whatever flnetuations of opinion there may have been 
in the Oonrts of this country as to the construction of that Statute (13 £liz. c. 
5) it is not a ground for vitiating a sale that it was made with a view to defeat 
an intended execution on the goods of the vendor, the subject of the sale, sup- 
TOsing it was in all other respects 6ona jide. The case of Woodv. Dixie, (7 Q* 
B. 892) has settled that at law in the most solemn manner, on a motion for a 
new trial. With respect to the question whether the sale was hona /dc, it was 
at one time attempted to lay down rules that particular things were indelible 
badges of fraud ; but iu truth every case must stand upon its own footing ; and 
the Court or Jury must consider whether, having regard to all the circumstances, 
the transaction was a fair oxie, and intended to pass the property for a good and 
valuable consideration.** (Hale v. Metropolitan Saloon Omnibus Company, 28 
L. J, Cb. 777 ; S.O. 4 Drewr. 492 5 Darvill v. Terry, 30 L, J. Ex. 350 ; S.C. 6 H. 
A N. 8 O 7 ; Sankar^paP. Kamayya, 3 Mad. H G. 231 ; Pullen Chetty v. hlama- 
linga, 5 ih. 868 ; Tillakchand v. Jitamal, 10 Boro. li.C. 206 ; Kajan Ilarji v. 
Ardeshir, 4 Bom. 70.) 

On the same principle it has been lately ruled in Madras, that a 
mere gift will, among Hindus, be valid as against creditors, if it was 
a genuine do»a fide transaction, and not a fictitious contrivance to 
deceive as to the right of property. (Gnanabhai v. Srinivasa, 4 Mad. 
H.C. 84.) 

In the case of a sale it will be observed there is merely a change 
of one species of property for another, and the judgment-creditor 
may, if he can find the money, take out his execution just as he 
might have done against the goods. But the English law goes 
further, and holds that there is no fraud in an open preference by a 
debtor of one creditor over another, and that he may transfer his 
property to any creditor he chooses, even after the others have 
commenced their actions, (i Sm. L.C, 18.) Accordingly, where A 
being indebted to B and C, after being sued to judgment by B, went 
to C, and voluntarily gave him a warrant of attorney to confess 
judgment, on which judgment was immediately entered, and execu- 
tion levied on the same day on which B would have been entitled 
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to execution^ and had threatened to sue it out, it was held th^t 
the preference given by A to C was not unlawful. Lord Kenyon^ 
C.J., said, 

** There wfte no fraud in thia caae. The plaintiff (C) was preferred by his 
debtor (A) not with a view of any benefit to the latter, bat merely to secure the 
payment of a just debt to the former, in which 1 see no illegality or injustice.** 
(Holbird V, Anderson, 5 T. B. 285.) 

I conceive that precisely the same construction would be put upon 
s. 2o6 ; the test being, whether the transfer was intended to procure 
any improper advantage for the debtor to the prejudice of his creditor. 
And this is supported by the language of s. 208, which only applies to 
decrees in favor of persons to whom nothing was due, or not so 
much. It would be no fraud to give facilities to enable a bond fide 
creditor to hurry a suit through to judgment and execution. 

But a preference in favor of one creditor over another will be fraudu- 
lent when, under the appearance of satisfying a legal claim, the 
debtor really intends to put his property into the hands of a person 
who will keep it in trust for him and protect it from seizure. 

The law will uot allow a creditor to make use of his demand to shield his 
debtor ; and, while he leaves him in Blaiu quo by forbearing to enforce tbe 
Hssigmuent, to defeat the other creditors by insisting upon it** (1 Sm. L.C. 

17.) 

And, so, in a case of this sort Baron Rolfe said, 

** In one sense it may be considered fraudulent for a man to prefer one of hia 
creditors to tbe rest, and give him a security which left his other creditors 
unprovided for. Hut that is not the aoiiso in which the law understands tbe 
term * fraudulent* The law leaves it open to a debtor to make bis own 
arrangements with bis several creditors, and to pay them in such order as he 
thinks proper. What is meant by an instrument of this kind being fraudulent 
is, that the parties never intended it to have operation as a real instrument, 
according to its apparent character and effect.” (Eveleigh v. Purasord, 2 Mo* & 
li. 541. And see per Lord Hardwicke, West v. Skip, 1 Ves. Sen. 245.) 

It is curious that neither the framers nor the commentators upon 
the Code should have seen any difficulty in these provisions. The 
authors of the Act (Report 1837, Note 9) dismiss them with the 
summary remark that ” no other part of this chapter seems to require 
comment ;’* while the Commissioners (2nd Report, 1847, s. 162) devote 
a paragraph to criticisms upon the policy of these sections, but do not 
allude to the manner in which they were to be worked. 

As to the Courts which may take cognizance of these offences, see 
Cr. P.C., s. 195 (b.) 

See s. 643 of Act XIV of 18S2. (Civ. Pro. Code.) 

209. Whoever fraudulently or dishonestly, or 
with intent to iniure or annoy any 

Dishonestly i •**/^ j 

making false claim pUFSOIlj ZDRBBS 111 R C/OXirti Of clUStilCB 

^“7 claim which he knows to be false, 
shall be punished with imprisonment 
of either description for a term which may extend to 
two years, and shall also be liable to fine. 
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.See Cr. P.C., s. 195, (b), ands.643 of Act XIV of 1882. (Civ. Pro. 
Code.) 

210 . 


Fraudulently ob- 
taining a decree 
for a sum not due. 


Whoever fraudulently obtains a decree or 
order against any person for a sum 
not due, or for a larger sum than is 
due, or for any property or interest in 
property to which he is not entitled, or fraudulently 
causes a decree or order to be ezecuted against any 
person after it has been satisfied, or for anything in 
respect of which it has been satisfied, or fraudu- 
lently suffers or permits any such act to be done in 
his name, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine, or with both. 


See Cr. P.C., s. 195 (b), and s. 643 of Act XIV of 1882. 
Code.) 

211 . 


(Civ. Pro. 


Whoever, with intent to cause injury to 
PdM charge cf any poFSOu, institutes or causes to be 
offence made with instituted any Criminal proceedings 
intent to injure. against that pcrson, or falsely charges 

any person with having committed an offence (see 
B. 40, ante p. 28 and note to s. 224, post,) knowing 
that there is no just or lawful ground for such 
proceedings or charge against that person, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both ; and if such criminal proceeding 
be instituted on a false charge of an offence punish- 
able with death, transportation for life, or imprison- 
ment for seven years or upwards, shall be punish- 
able with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 

Commentary. 

Where a charge was preferred before an Inspector of Police, who 
disbelieved and refused to act upon it, an indictment under the above 
section was sustained. Scotland^ C.J., said, 

" To constitute the offence of preferring e false charge contemplated in 
B. 211 of the Penal Code, it is not necessary that that charge should be before a 
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Afagistratd. It is enough if it appear, oe it does in the proront ease, tbftti^e 
charge was diliberately made before an officer of Police, with a view to its 
being brought before a Magistrafe* Of course, a mere random conversatipn or 
remark would not amoiiut to a charge. As to the other point, it is said that it 
must appear that the charge was fully hoard and dismissed. This is not iieces> 
flary. It is enough in a case like the present if it appeEir that the charge is not 
still pending. An indictment for falsely charging could not be sustained if the 
:iccu8atioii wore entertained and still remained under proper legal enquiry. 
Here the facts that the Inspector of Police refused to .act upon the charges, and 
that no further step was taken, are enough to bring the case within s. 211.” 

(K. V. Subbana, 1 Mad. H.O. 30 ; S, 0. Weir, 61 [84] ; 1 Wyra. Circ. 7 ; S.G. 4 
Suth. Or. let. 11 ; Empress v. Abul Hasan, 1 All. 497 ; Empress v. Salik, tb. 
627 ; Empress v Ashrof, 5 Cal, 281 ; Empress v. Salik Koy. 6 Cal. 582.) It is, ' 
however, necessary that the false charge should be ro^e to a Court or to an 
officer who has powers to investigate and send up for trial. Where a charge of 
rape against a non-commissioned officer was made liefore the Station Staff Officer, 
who had neither Magisterial nor Police powers, it was held that no offence had 
been committed under s. 211 (Empress v. Jamoona, 6 Cal. 620.) 

U lias been laid down by the Calcutta High Court that a person 
cannot he convicted of abetment of a false charge, under ss. log & 

21 1, solely on the ground of his having given evidence in support of 
such charge. The case was otic icferred by the Sessions Judge under 
s. 434 of the Crini. P.C., and in his letter of reference he made the 
following observations : 

” After careful consi<.h‘ration, I hold that s. 108 docs not contemplate any acts 
of subsequent abetment, and that the Codo does nob provide for the pnnisbmeut 
of such offences, except when they are Bueh ns are uofined in ss. 212 to 218 of 
Chap. XI of the Indian Penal Code. Many very excellent reasons could 1)6 
assigiH'd for this appareiil , though not real, omission. It will, however, suffice 
for the pur]>ose of tliis referenoo to point out that if the inferior and theoreti- 
cally less experienced Criiiiimi.1 Courts were allowed to punish as abottora 
persons w'ho gave evidence in support of f.ilso charges, or rather charges 
found by the said Courts to ho false, the provisions of the Procedure Code by 
which the punishment of tljc crime (jf false evidence can only be inflicted by the 
Sessions Court w'ould ho practically neutralised and set at nought. It is, T 
ihiitk, i»hvious t hat t liis was never intended, and that the framers of the Ciimiiial 
Procedure Code, although they allowed the low'd* Criminal Courts to punish 
for false charges, never vested them with authority to punish those who sup- 
port'd sueli elnirgc.^, not by previous ants but by evido»>ce only.*' (K. V. Kam 
Panda, 9 B.b.lv. Appx. 16; S.C. 18 Suth. Cr. 28.) The High Court simply 
expressed their concurnmeo with the Sessions J udge, and sot aside the sentence. 

The decision was, no doubt, right in tlie particular instance stated. 
Where there was no case whatever against the prisoners, except that 
they had given evidence which the Court considered to be false, it is 
plain that they ought to have been charged with that as a substantive 
offence. If in an evasion of the law to twist a primary into a 
secondary offence, merely for the purpose of introducing a different 
jurisdiction, or a lower scale of punishment. Accordingly, in the 
case of the Queen v. Boulton and others, where the evidence,* if 
believed, established the systematic commission of unnatural offences, 
while the Crown had limited the indictment so as only to charge a 
misdemeanor, Cockburn^ C.J., directed the jury to acquit. But the 
reasons given by the Sessions Judge, and apparently concurred in by 
the High Court, seem to me to be of very questionable soundness. 

It i? quite true that assistance given to another, subsequent to and | 
independently of the substantive offence, does not amount to an) 
abetment of it. But if the assistance was given as part of the original * 
scheme for committing the offeree, and for the purpose of further- 
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inff or facilitating it^ the case would fall under the 2nd and 3rd 
clauses of s. 107. For instance; the mere harbouring of a murderer 
is punishable under s. 212, and not as an abetment of the murder. 
But if it were arranged that a murder should be committed at a 
particular place at night, and that the prisoners should leave his house 
door open so that the murderer might at once slip in and so escape 
observation, there can be no doubt that the proper way to charge the 
offence would be as an abetment. So, if it were determined to crush 
a particular man by a false charge, and the part of the plot assigned 
to one or more of the conspirators was the supporting of the charge 
by false evidence, there can be no doubt they \vould be legally punish- 
able as abettors of an offence under s. 211. Nor is there anything 
conclusive against this view in the fact that the charge would be 
cognizable by a tribunal inferior to that which could try a charge of 
false evidence. Suppose the person who had actually preferred the 
charge had himself sworn to its truth. It could not be contended 
that this would be a ground for quashing his conviction under s. 21 1. 
If not, there is no greater anomaly in allowing his confederates to be 
indicted for abetting him. There might very well happen to be diffi- 
culties in procuring a conviction for giving false evidence, which would 
vanish if the charge were limited to one under s. 21 1. 

In England, in an action for a malicious prosecution, the evidence 
in which is the same as would be required in an indictment under 
s. 211, it is absolutely necessary to allege and prove that the case 
terminated in favour of the complainant. Therefore, when the plain- 
tiff was summarily convicted under a Statute which gave no right 
of appeal, it was held that no action woulcUie. (BasebiS r. Matthews, 
L.R. 2, C.P. 684, sec, also, Raj Chunder Roy v, Shama Soondari, 4 
Cal. 583.) But although a conviction unreversed would of course be 
very strong evidence for the defendant that there was reasonable 
ground for making the charge, 1 imagine that it would not be con- 
clusive, if it could be shown that the defendant in making the charge 
knew of its falsity, and brought false evidence in support of it, or 
kept back the evidence which might have rebutted it. (See Farimi 
V, Bellamkonda, 3 Mad. H.C. 238.) The discharge of an accused 
person by a Presidency Magistrate under Act IV of 1877, s. 87 (now 
Cr. P.C., s. 209) is such a termination of the prosecution as entitles 
the accused to maintain an action for a malicious prosecution (Venu 
V. Coorya, 6 Bom. 376.) 

Where it is established that the charge preferred, or the proceeding 
taken, was known to be wholly without foundation, the law will infer 
an intent to injure. (See ante p. 107.) And an offence will equally 
have been committed under this section, though the intent to injure 
was not the primary intention. As, for instance, where the principal 
object in making a false charge was to obtain a reward offered for 
the conviction of the offender, or to divert suspicion from the parly 
really guilty. 

The knowledge that the charge was a false one must, of course, be 
inferred from the circumstances of each case, but this must be judged 
of according to the facts as they were known, or supposed to be when 
the charge was made, not as they are ascertained by more complete 
enquiry. And, accordingly, the party accused of making a false 
charge will always be allowed to show the information on which he 
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acted, and the rumours, or even suspicions, which were afloat against 
the person accused. Not, of course, for the purpose of establishing 
the guilt of the latter, but of showing the bona Jides of his own con- 
duct. (R. V, Navalmal, 3 Bom. H.C.C.C. 16.) 

Rashness in making a charge, which is in fact believed, is not of 
itself indictable. (R. v. Pran Kissen, 6 Suth. Cr. 15; S.C. 2 Wym, 
Cr. 1 1.) But where there is a ready and obvious mode of ascertaining 
the truth of the charge, as, for instance, by personal enquiry from the 
person on whose information the accuser acts, and the opportunity of 
of so doing is neglected by the defendant, the absence of enquiry is 
an element in determining the question of the presence, or absence, 
of probable cause. What its weight may be must depend on the cir- 
cumstances of each case. Therefore, where the defendant gave A 
into custody on a charge of felony, acting on information received 
from B, which was itself derived from C, and he made no enquiry 
himself from C, and the Judge directed the jury that on that state of 
circumstances there was no reasonable or probable cause, the Court of 
Exchequer Chamber refused to disturb the verdict on the ground of 
mis-direction. (l^erryman v. Lister, L.K. 3, Ex., 197.) But the 
House of Lords ordered a new trial, being of opinion that the neces- 
sity for enquiry from C would depend upon the position and circum- 
stances of the informant B, and was not in itself conclusive and 
necessary evidence of want of reasonable and probable cause. (L.R. 
4, H.L. 521.) 

The mere fact of an acquittal, even for want of prosecution, is not 
even primd facie evidence of such malice as is necessary to support 
an indictment under this section. (Roscoe, N.P. 445, and in the P.C. ; 
Gunesh Dutt v, Mugneeram, ii B.L.R. 321 ; S.C. 17 Sulh. 283.) 

Where a charge is really well founded, the fact that it is preferred 
merely to gratify personal spite, will not make it indictable, (R. v, 
Chidda, 3 N.W.P. 327.) But, where the accusation turns out to be 
untrue, evidence of actual malice is most important as tending to 
show that the charge was known to be false. 

A false charge of that which is not an offence, as refusing to give 
a stamped receipt for money, is not indictable, as falsely charging a 
person with having committed an offence (R. v. Gapaoo, i Bom. H.C. 
92) ; but if done with the knowledge that there is no just or lawful 
ground for treating it as an offence, it will be punishable under the 
first clause ol s. 121, as the institution of a criminal proceeding with 
intent to injure. (R. v, Nobokisto, 8 Suth, Cr. 87 ; S.C. 5 Wym. Cr. 8.) 

This section will not apply to a public officer who merely acts, in 
the course of his duty, upon information conveyed to him, even though 
he doubts or disbelieves it. In such a case there could be no intent 
to cause injury. 

** It is not competent to a Session Judge, upon a mere perusal of tho original 
proceedings, to dispose of a case of preferring a false complaint before a sub- 
ordinate Magistrate; but a formal trial must be held.*' (Rules of Madras 
Sadder Court, 28tli April 18C2.) 

Offences under s, 211 committed in, or in relation to any proceed- 
ing in any Court, cannot be prosecuted except with the previous 
sanction or on the complaint of such Court, or of some other Court 
to which such Court is subordinate. (Crim. P.C., s. 195 (b).) The 
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Hjgh Court of Bengal has repeatedly held that such sanction should 
not be granted without giving the accused an opportunity of produc- 
ing his witnesses to show that his original charge was in fact well 
founded. (Government v. Karimdad, 6 Cal. 496 ; Empress v, Shibo, 
ibid. 584; Empress v, Grish Chunder, 7 Cal. 87 re Giridhari Mondul, 
S Cal, 435.) The High Court of Allahabad appears to take a contrary 
view (Empress V, Bhawani, 4 All. 182.) 

Any person who is convicted of making a false charge of having 
committed an unnatural offence, he having been previously convicted 
ofthes.'nne offence, may also be whipped. (Act VI of 1864, s. 4, 
Whipping.) 

The charge which the prosecutor actually intended to bring, and 
not that which was framed by the Magistrate upon his evidence, must 
form the basis of a prosecution under s. 21 1. If he alleges an assault 
and theft, he cannot be indicted for making a false chaige of dacoity. 
(R. V, Melon Meeah, 3 VV’yin. Cr. 9.) Hut wliere the facts stated by 
the prosecutor amount to a particular oifence, and no other, and that 
statement is maliciously false, I do not see how his ignorance of the 
legal aspect of those facts can alter the character of his crime. 

An offence under s. 21 1 includes an olTonce under s. 182. It is, 
therefore, open to a Magistrate to proceed under either section ; 
although, in cases of a more serious nature, it may be lliat the proper 
course is to proceed under s. 211, (Bhokteram v, Hcera Kolita, 5 
Cal. 184) 

212 . Whenever fin offence s. 40, anic p. 28, 
and note to s. 224, 1ms been 

““ committed, whoever harbours or con- 
ceals a person whom he knows or 
has reason to believe to be the offender, Avith the 
intention of screening him from legal 
feoL.^ cap'taiof. punishment, slmll, if the offence is 
punishable Avitli death, bo punished 
with imprisonment of either description for a term 
Avhich may extend to fivo years, and 

If punbhaWe gball also be liable to fine : and if the 
tipn for life, or offenco IS puuisliable Avith transport- 
ation for life, or Avith imprisonment 
which may extend to ten years, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine ; and if the offence is 
punishable with imprisonment which may extend 
to one year and not to ten years, shall be punished 
with imprisonment of the description provided for 
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the ofPence for a terra which may extend to one- 
fourth part of the longest term of imprisonment 
provided for the offence, or with fine, or with both. 

Exception . — This provision shall not extend to 
any case in which the harbour or concealment is by 
the husband or wife of the offender. 

Illustration, 

A, knowing that B has committed dacoity, knowingly conceals B 
in order to screen him from legal punisliment. Here, as Ji is liable 
to transportation for life, A is liable to imprisonment of either de- 
scription for a term not exceeding three years, and is also liable to fine. 

Commentary. 

The essence of this offence consists in the intention with which the 
act is done. And, therefore, the bare fact of receiving and assisting 
an offender, if done as a mere matter of humanity to a person in 
distress, and with no attempt to screen him from justice, will be no 
offence. (Arch. lo.) The object must also be to sc een him from the 
punishment due to an offence, and, therefc^re, the concealment of a 
person who was supposed to be a runaway debtor would not be within 
the terms of s. 212. It would appear, too, that the offence which is 
supposed to have been committed must be the offence which actu.ally 
has been committed. If a murderer were to induce another to conceal 
him, by a ? epresentation that he was pursued for a theft, 1 doubt very 
much whetlier any act would have been done for which the harbourcr 
could be indicted. Ct*rtainly, if indictable he could not be punished 
as having concealed a murderer, for possibly if he had known the 
enormity of his guilt he would have surrendered the criminal at once. 
He could only be punished for the crime which he supposed he was 
committing; that crime, in fact, he never did commit, and I do not 
see how he could be made constructively guilty of another crime, sim- 
ply because the person whom he admitted was guilty of a different 
offence, of which he had no knowledge. 

The offence committed by the primary offender must have been 
actually completed, when the harbouring takes place. Accordingly, 
a man was «'icquitted who was indicted as an accessory after the fact 
to a murder, when it turned out that he had harboured the felon, 
after the injuries were inflicted, but before the death ; for till death 
there was no murder. ( i Riuss. 1 73.) But there would be no difficulty 
under this section in indicting the party for having harboured a per- 
son whom he knew to have voluntarily caused grievous hurt. (s. 326.) 
Where the person harboured has escaped from custody, or where there 
has been an order issued for his apprehension by a public servant 
competent to issue it, any person who harbours him with knowledge 
of such escape or order will be indictable under s. 216, whether he 
knows the offence has been committed or not, and even though no 
offence has, in fact, been committed. ^ 

213 - Whoever accepts, or attempts to obtain, 
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M. ... . 0** J^grees to accept, any gratification 

to screen auot- lor mmseli 01 ’ aiiy other person, or 
ishmeut!"*”* restitution of property to himself 

or any other pei‘son, in consideration 
of his concealing an offence, (see s. 40, ante p. 28, 
and note to s. 224 pos() or of his screening any 
person from legal punishment for any offence, or 
of his not proceeding against any person for the 
purpose of bringing him to legal punishment, shall, 
if the oflence is punishable with death, 
feuL* punished with imprisonment of 
either description for a term which 
may extend to seven years, and shall also be liable 

If punioiiaWo offcnce is punish- 

wiih trausiiorta- able witli transportation for life, or 

tlou for life, or *ii • • ^ j. i * i / i 

with impvisou* with imprisonment ivhich may extend 
to ten years shall be punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine ; and if tlie offence is punishable Avith im- 
prisonment not extending to ten years, shall bo 
punished with imprisonment of the desci’iption 
pi’ovided for the offence for a term which may 
extend to one-fourth part of the longest term of 
imprisonment provided for the offence, or with fine, 
or with both. 

214 . Whoever gives or causes, or offers or 
agrees to give or cause, any gratifi- 

r.»So*nSro! ^”7 persoH, or to restore or 

fK vty ill consider- causo tliG I’estoratioii o£ aiiv property 
ofFeodcr. to any person, m consideration of 

that person’s concealing an offence, 
(.see s. 40, ante p. 28, and note to s. 224 post) 
or of his screening any person from legal punish- 
ment for any offence, or of his not 
feJL’ proceeding against any person for the 

purpose of bringing him to legal pun- 
ishment, shall, if the offence is punishable with 
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If puuiflbabio death, be punished with imprison- 
witb tnuigporta. luent of either description for a term 
with imprinou- which may extend to seven years, 
and shall also be liable to fine ; and 
if the ofEence is punishable with transportation for 
life, or with imprisonment which may extend to ten 
years, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, and shall also be liable to fine ; and if 
the offence is punishable with imprisonment not 
extending to ten years, shall be punished with im- 
prisonment of the description provided for the offence 
for a term which may extend to one-fourth part of 
the longest term of imprisonment pi’ovided for the 
offence, or with fine, or with both. 

Exce})tion . — The provisions of Sections 213 and 
214 do not extend to any case in which the offence 
may lawfully be compounded (Act VIII of 1882, s. 6.) 

The illustration.s formerly appended to this section have been 
repeated by Schedule I oftheCrini. P.C„ Act X of 18S2, The whole 
law as to compounding offences now contained in s. 345 of that Act. 


215 . Whoever takes or agrees or consents to 

Taking gift fo help gratification under pretence 

to recover stoi- Or ou Hccouiit of helping any person 
cu property, &o. to Tocover aiiy movcable property of 
which he shall have been deprived by any offence 
punishable under this Code, shall, unless he uses 
all means in his power to cause the offender to 
be apprehended and convicted of the offence, be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 


Commentary. 

The offence constituted by ss. 213 &214, consists in the corrupt 
motive w'hich is brought into play as much as in the delay to crimi- 
nal justice ; therefore, the mere concealing an offence, or not bringing 
an offender to punishment, will be no offence under these sections, 
unless such conduct proceeds from some “ gratification,’’ obtained, or 
aimed at. The word gratification,” it will be remembered, is not 
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rc*^tricled to pecuniary gratification, or to gratifications estimable in 
money. Nor does it seem to be absolutely necessary that the person 
to be screened should have been guilty of any offence, or even that 
any offence should have been committed, if the facts upon which a 
charge ought to be brought forward are suppressed upon any corrupt 
consideration. For instance ; suppose a man is found with his throat 
cut, and it comes to the knowledge of any person that one of the 
inmates of the house has been seen with bloody clothes, and that 
part of the propert}* of the deceased was in his possession immedi- 
ately afterwards ; if the person possessed of this knowledge were to 
offer to keep it secret if a sum of money were offered him, 1 conceive 
he would be guilty of the offence of attempting to obtain a gratifica- 
tion in consideration of his not proceeding against that other for the 
purpose of bringing him to legal punishment, oven though it should 
turn out that the deceased had really committed suicide. It seems 
to me that the question would be, whether facts which entailed a rea- 
sonable suspicion of guilt were knowingly suppressed, and their sup- 
pression turned into a source of illicit gain, (See K* v. Best, 2 Mood. 
C.C. 124; H. V. Gotley, Russ. & K. 84.) 

It would also appear that the offence is completed when the corrupt 
consideration is accepted, or even when there is an attempt to obtain, 
or an agreement to accepted it. If this be so, the fact that the very 
same person afterwards did prosecute even to conviction would not 
purge the offence. It was otherwise under the old law as to com- 
pounding felonies. There, the offence consisted, not in taking the 
money, but in letting the delinquent escape. Accordingly, where upon 
an indictment for compounding a felony it appeared that the felon had 
actually been prosecuted to conviction by the defendant, an acquittal 
was directed. (R, v. Stone, 4 C, & P. 379.) 

Under s. 24805 the CTim. P.C. a complaint brought under Chap. 
XX of that Code, vis., in summons-ca^-C'., maybe withdrawn by leave 
of the Magistrate at any time before final order. Where, however, 
after a committal for adultery, the husband formally withdrew his 
charge before the Sessions Judge, but the latter refused to allow the 
withdrawal and went on with the case, and sentenced the defendant, 
the High Court of Bengal held that the witjidrawal ought to have 
been allowed. (4 Sulh. Cr. let. 10: S.C. 1 Wyrn. Circ. 3.) It is 
clear that in such a case there could be no withdrawal under s. 24S. 
What I understand the Court to have meant was merely th.at the 
Judge, in the exercise of his discretion, ought to have allowed the 
husband to refrain from offering any evidence, in which case the 
accused would have been entitled to an acquittal, and not merely to 
a withdrawal of the charge. And this course has in more recent 
cases been held to be the proper one. (9 Suth. Cr. let. 2, S.C. 5 
Wym. Circ. 5 ; R. v. Ramlo, 5 Bom. H.C.C.C. 27 ; R. v, Devama, i 
Bom. 64.) 

In cases of contempt of the lawful authority of a public servant the 
complainant is the public servant whose authority has been resisted, 
and not the private person injured by the resistance. The with- 
drawal, therefore, of such a charge must be based upon the applica- 
cation of the public servant resisted, or of the authority who sanction- 
ed the proceedings. (R. v. Muse Ali, 2 Bom, 653.) 
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The public prosecutor may also, with the consent of the Coi^rt, 
before verdict or judgment, withdraw any charge which he is prosecu- 
ting against any person. (Cr. P.C., s. 494.) 

Where a husband who had obtained a conviction for adultery in the 
Sessions Court, against which an appeal was pending in the High 
Court, applied for leave to compound the offence, the Court held that 
leave could not be granted at that stage of proceedings, but under 
the circumstances of the case released the prisoner. (Empress v. 
Thompson, 2 All. 339.) 

It is obvious that withdrawing and compounding a charge are two 
very different things. Many a charge might be withdrawn under s. 248 
of the Crim. P.C. which could not be compounded under s. 345 and 
vice versa. 

It has been ruled by the High Courts of Bengal and Madras that 
the doctrine of English law by which the right of a civil action is sus- 
pended until criminal proceedings have been taken, where an act 
which causes a civil injury is also a felony, has no application in 
India. (2. Wym. S.C. 12); (Viranna y. Nagayya, 3 Mad. 6.) The 
practical effect of the rule itself, even in England, has been very 
much reduced by recent cases, (Wells v. Abraham, L.R. 7 Q.B, 554.; 
Osborn v. Gilletl, L.R. 8, Ex. 88 ; Ex parte Ball, n Ch. D. 667.) 

Section 213 only applies to persons who receive money for the 
purpose of helping another to recover property which has been unlaw- 
fully taken ; but, of course, any one who instigates such an offence will 
be punishable as an abettor. Great caution will, therefore, be neces- 
sary in offering rewards for the recovery of stolen property. Under 
g Geo. IV, c. 74, s. 112. (Cr. Justice Administration Improvement) 
it is made an offence to publish any advertisement for the return of 
property where any words arc used purporting that no questions will 
be asked, or that a reward will be paid without seizing, or making an 
inquiry after, the person producing such property. I'he spirit of this 
act will probably guide the Courts if any indictment is preferred for 
the offence of advertising, or offering rewards. Every such advertise- 
ment should stipulate for such information as may lead to the ap- 
prehension of the criminal. 

216- Whenever any person convicted of or 
charged witli an offence, (see s. 40, 
offender wU<f hae dUtc p. 28 , and 7l0te tO S. 224 , pOSt,) 
rod7fo'r"”ho"e in lawful custody for that of- 

apprehension has fence, escapes from such custody, or 

been ordered. ^ t f i • j t 

•whenever a public servant, in the exer- 
cise of the lawful powers of such public servant, 
orders a certain person to be apprehended for an 
offence, whoever, knowing of such escape or order 
for apprehension, harbours or conceals that person 
with the intention of preventing him from being 

25 
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apprehended, shall be punished in the manner fol- 
lowing, that is to say, if the offence for which the 
person was in custody, or is ordered 
felce? to be apprehended, is punishable with 

death, he shall be punished with im- 
prisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine ; if the offence is pAiishable with trans- 
portation for life, or imprisonment for ten years, 

If panisii-Tbie be sliall be punished with imprison- 
witii transport, ment of either description for a term 
with imprison- wiiicli may extend to three years, 
with, or without, fine ; and if the 
offence is punishable with imprisonment which may 
extend to one year and not to ten years, he shall be 
punished with imprisonment of tho description pro- 
Aoded for the offence for a term which may extend 
to one-fourth part of the longest term of the impri- 
sonment provided for such offence, or with fine, or 
with both. 

Exception . — This provision does not extend to the 
case in which the harbour, or concealment, is by tho 
husband, or wife, of the person to be apprehended. 

217 . Whoever, being a public servant, knowingly 
disobeys any direction of the law as 
auKIngrtoec* to the way in which he is to conduct 
tion of Jaw with himself as such public servant, intend- 
son from punish- iDg tiiereby to savG, 01’ knowiDg it to 
Pomforfeitare.'^'^’' be likely that he will thereby save, 
any person from legal punishment, or 
subject him to a less punishment than that to which 
he is liable, or with intent to save, or knowing that 
he is likely thereby to save, any property from 
forfeiture, or any charge, to which it is liable by law, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 
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Commentary- 

. The direction of law here referred to means some express direc- 
tion, such as is contained in the Crim. P.C., ss.44, 45, It does not 
extend to the general obligation not to stifle a criminal charge, which 
is common to all subjects. (R. u, Raminihi, i Mad. 266; S.C. Weir, 
64 [86].) On the other hand, it is not necessary to show that the 
person intended to be saved had committed any offence, or was justly 
liable to punishment. The criminality consists not in saving a guilty 
man from punisliment. but in obstructing the proper course of justice 
in his case. (Kmpress v. Amir Uddeen, 3 Cal. 412.) 

21a Whoever, being a public servant, and being, 
as such public servant, charged with 
Pabiio servant the preparation of any record or 
reor?eoord‘’“<^ Other Writing, frames that record or 
writing with in- in a manner which he knows 

tent to save per- p ... 

son from puniaii- to UG iDCorrect, With intent to cause, 
horn forfSture!*^^ or knowlng it to be likely that he 
will thereby cause, loss or injury to 
the public or to any person, or with intent thereby 
to save, or knowing it to be likely that he will 
thereby save, any person from legal punishment, 
or with intent to save, or knowing that he is likely 
thereby to save, any property from forfeiture or 
other charge to which it is liable by law, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

Commeatary. 

See the remarks upon this section, ante p. 139. A man who inten- 
tionally read out false abstracts of papers to a person who was pre- 
paring a record, in consequence of which the latter innocently pro- 
duced what was a false record, was held not to have committed an 
offence under this section, but to be properly indictable for abetting 
such an offence. (R. v, Brij Mohun, 7 N.W.P, 134.), 

The intention of a pri.soner to cause loss, or injury, to the Sub- 
Inspector, was held lobe too remote to sustain a conviction under 
this section. (R. v. Jungle, 19 Sulh. Cr. 40.) 


219. Whoever, being a public servant, corruptly 
or maliciously makes or pronounces 
in^a“Siow'^o‘ in any stage of a Judicial proceeding, 
coading eorrupti, any report, order, verdict, or decision 
report, &o., which which he kuows to bo contrary to 
oontwruuw!’" law, shall be punished with imprison- 
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meat of either description for a term which may 
extend to seven yearsy or with fine, or with both. 


As to the phrase Judicial proceeding,’* see ante p. 169, 170. 

220 * Whoever, being in any office Avhich gives 
him legal authority to commit per- 
sons for trial or to confinement, or 
to keep persons in confinement, cor- 
ruptly, or maliciously, commits any 
person for trial or to confinement, 
or keeps any person in confinement, 
in the exercise of that authority, knowing that in so 
doing he is acting contrary to law, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 
with both. 


Commitment for 
trial or confine- 
ment by n person 
having authority 
'vtho knows that 
he is acting con- 
trary to law. 


221 . Whoever, being a public servant, legally 
bound as such public servant to 
apprehend, or to keep in confinement, 
any person chfirged with or liable to 
be apprehended for an offence (see 
s. 40, ante p. 28), intentionally omits 
to apprehend such person, or intentionally suffers 
Punishment such pei’sou to escapc, or intentionally 
aids such person in escaping, or 
attempting to escape, from such confinement, shall 
be punished as follows, that is to say : — 


Intentional 
omission to appre- 
hend on the part 
of a public servant 
bound by law to 
apprehend. 


With imprisonment of either description for a 
term which may extend to seven years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with, 
or liable to be apprehended for, an offence punish- 
able by death ; or 

With imprisonment of either description for a 
term which may extend to three years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with. 
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or liable to be apprehended for, an offence punish- 
able -with transportation for life, or imprisonment 
for a term which may extend to ten years ; or 


With imprisonment of either description for a 
term which may extend to two years, with or with- 
out fine, if the person in confinement, or who ought 
to have been apprehended, was charged with, or 
liable to be apprehended, for an offence punishable 
with imprisonment for a term less than ten years. 


222. Whoever, being a public servant, legally 
bound as such public servant to appre- 
hend, or to keep in confinement, any 
person under sentence of a Court of 
Justice for an offence {see s. 40, ante 
p. 28) or lawfully committed to cus- 
tody, (.4c^ XXVIl of 1870, s. 8) inten- 
tionally omits to apprehend such person, or inten- 
, . tionally suffei’s to such person escape, 

ruuishmeut. • l.*' i' n *1 ^ ^ 

or intentionally aids such person in 
escaping, or attempting to escape, from such confine- 
ment, shall bo punished as follows, that is to say : — 


Intention 111 
omission to apjiro- 
liend on tlve part 
of a public servant 
bound by law to 
approbond person 
under senteuco of 
ft Court of Justice. 


With transportation for life, or with imprisonment 
of either description for a term which may extend 
to fourteen years, with or without fine, if the person 
in confifiement, or who ought to have been appre- 
hended, is under sentence of death ; or 


With imprisonment of either description for a term 
which* may extend to seven years, with or without 
fine, if the person in confinement, or who ought to 
have been apprehended, is subject, by a sentence of 
a Court of Justice, or by virtue of a commutation of 
such sentence, to transportation for life or penal 
servitude for life, or to transportation, or penal 
servitude, or imprisonment for a term of ten years 
or upwards j or 

With imprisonment of either description for a 
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term which may extend to three years, or with fine, 
or with both, if the person in confinement, or who 
ought to have been apprehended, is subject by a 
sentence of a Court of Justice to imprisonment for 
a term not exceeding ten years, or if the person was 
lawfully committed to custody. {Aat XXVII of 
1870, s. 8.) 

It is essential to prove the le^al obligation imposed upon a public 
officer, neglect of which is charged against him. For instance, a 
village watchman in the N.W.P. is not bound to arrest beyond his 
beat a person who is not a proclaimed offender, and who has com- 
mitted certain heinous offences specified in Act XVI of 1873, s. 8. 
(Empress v. Kallu, 3 All. 60.) 

223 . Whoever being a public servant legally 
bound as such public servant to keep 
confinement^ in Confinement any person charged 
lifsentiy suffered .jyitli or couvictcd of any offence, (see 

by public servaut. . '“•i 

s. 40, ante p. 28) or lawfully commit- 
ted to custody, (see Act XXVII of 1870, s. 8) negli- 
gently suffers such person to escape from confine- 
ment, shall bo punished with simple imprisonment 
for a term which may extend to two years, or with 
fine, or with both. 

Commentary- 

Convict warders are public servants within the meaning of this 
section. (R. v, Kallachand, 7 Suth. Cr. 99; S.C, Wym. Cr. 35.) 


224 . Whoever intentionally offers any resistance, 
or illegal obstruction, to the lawful 
obftruetion"by “a appreheusiou of himself for any offence 
person to his law- /ggg 4() anig p, 28) with whicli he is 

tnl apprehension. ^ 

charged, or of which he has been con- 
victed ; or escapes, or attempts to escape, from any 
custody in which be is lawfully detained for any such 
offence, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 


Explanation , — The punishment in this section is 
in addition to the punishment for which the person 
to be apprehended, or detained in custody, was liable 
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for the offence with which he was charged, or of 
which he was convicted. 

Commentary. 

The escape which is punishable under this section is escape from 
custody for an offence. Escape from custody under civil process is 
not punishable. (R. v. Coniion, 6 Bom. H.C. C.C. I5.) 

Act IV of 1867, (defining “Offence”) followed by Act XXVII of 
1870, (Penal Code Amendment,) (see s.40, ante p. 2 S) has cleared 
away a good many difficulties which attended these ss. 221 — 225- It 
extends the meaning of the word offence to anything made punishable 
by a special or local law, and renders escape from custody for default 
of giving security under Chap. XXXVIII of the Crim. P.C. punish- 
able with one 3^ear’s imprisonment, or fine, or both. (s. 225A, post.) 
The introduction of the words “ lawfully committed to custody” in 
ss. 222 & 223 also meets the case of persons lawfully arrested on 
suspicion, e.g., under Cr. P.C., s. 55, though not actually charged with 
any specific offence. (See 5 Suth. Cr. let. 9 ; S.C. i Wym. Circ. 26.) 
It is no offence to escape from custody, where the accused not being 
a proclaimed offender, has been arrested by a private person for an 
offence, such as theft, not committed in his presence (K. v. Bojjigan, 
5 Mad. 22. Ci irn. P.C., s. 59.) Nor is a person who has been acquitted 
of a charge on the ground of ins.anit3% and confined in jail under the 
order of Government, punishable under s. 224 if he escapes from 
custod)', even though lie is sane when he does so. (FVo. Mad. H.C. 
25th Nov. 1862.) And this is still the law; though a jailer who 
connived at his escape would now be punishable under s. 223, since, 
though not convicted of any offence, the person who escaped was 
lawfully committed to custody. 

One contingency, however, has been overlooked in framing both 
these acts ; and that is the possibility of persons in India being charge- 
able only with offences punishable under the law of Engl.'ind. For 
instance, if a British sailor committed a murder on the high seas, 
when he reached Madras, he would be punishable by the High Court 
for murder under the law of England. (Secawifcp. ii.) But inasmuch 
as this is not anything made punishable by the Code, (s. 40, ante 
p. 20) or by any special or local law as therein defined, (ss. 41 & 42), 
a public servant could not be indicted under s. 221 for omitting to 
apprehend him, nor could he, or any friend of his, be indicted under 
s. 224 or 225 for resisting apprehension, nor could he be indicted 
under s. 216 for escaping from custody, nor could any one be convicted 
under that section for harbouring him. But if he were once appre- 
hended any public servant who intentionally suffered him to escape 
would be punishable under s. 222 as amended by Act XXVI I of 1870, 
s. 8, (Penal Code Amendment), for then the prisoner would have been 
“ lawfully committed to custody.” 

A charge of having escaped from custody may be enquired into and 
tried where the person charged happens to be when the charge is 
made. (Cr. P.C., s. 181.) 

• Any sentence passed on an escaped convict, either for the e.scapc 
or for any other offence, may, according to its nature, be ordered to 
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take effect immediately, or at the expiration of the period of his 
former sentence. (Cr.^.C., s. 396.) ■ 


Keaistance or 
obstruction to the 
lawful apprebeii- 
8 i o n of another 
person. 


225 - Whoever intentionally offers any resistance, 
or illegal obstruction, to the lawful 
apprehension of any other person for 
an offence {see s. 40 , ante p. 28 ) or 
rescues, or attempts to rescue, any 
other person from any custody in 
which that person is lawfully detained for an offence, 
shall be punished with imprisonment 
unis men . either description for a term which 

may extend to two years, or with fine, or with both. 

Or, if the person to be apprehended, or the per- 
son rescued, or attempted to be rescued, is charged 
with, or liable to bo apprehended for, an offence 
punishable with transportation for life, or imprison- 
men for a term which may extend to ten years, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine ; 


Or, if the person to be apprehended, or rescued, 
or attempted to be rescued, is charged with, or liable 
to be apprehended foi’, an offence punishable with 
death, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine ; 

Or, if the person to be apprehended, or rescued, 
or attempted to be rescued, is liable, under the 
sentence of a Court of Justice, or by virtue of a 
commutation of such a sentence, to transportation 
for life, or to transportation, penal servitude, or im- 
prisonment for a term of ten years or upwards, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven 
years, and shall also be liable to fine ; 

Or, if the person to be apprehended, or rescued, . 
or attempted to be rescued, is under the sentence of 
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death, shall be punished with transportation for life 
or imprisonment of either description for a term not 
exceeding ten years, and shall also be liable to fine. 

Commentaiy. 

A person who rescues a prisoner assisted by a police officer as a 
member of an unlawful assembly is guilty of an offence under this 
section. (R. w. Assan, 13 Suth. Cr. 75.) 

225A. Whoever escapes, or attempts to escape, 
from any custody in which he is law- 
cnrtodVfor^s^ fully Retained for failing, under the 
Code of Criminal Procedure, to fur- 
' nish security for good behaviour, shall 

be punished with imprisonment of either description, 
for a term which may extend to one year, or with 
fine, or with both. (Act XXVII of 1870, s. 9.) 

Commentary. 

Escape from custody when being taken before a Magistrate for the 
purpose of being bound over to be of good behaviour, is not an offence 
under this section, or under s. 224 (Empress v, Shasti Churn, 8 Cal. 
33I-) 

226 - Whoever, having been lawfully transport* 

.T . . . . ed, returns from such transportation, 
from transporta- the term 01 such transportation not 
having expired and his punishment not 
having been remitted, shall be punished with trans- 
portation for life, and shall also be liable to fine, 
and to be imprisoned with rigorous imprisonment for 
a term not exceeding three years before he is so 
transported. 

Commentaxy.. 

To constitute this offence it is essential that the convict should 
actually have been sent to a penal Settlement,’ and have returned 
before his sentence had expired or been remitted. Where a prisoner 
had escaped from custody whilst on his way to undergo sentence of 
transportation, it was held that he had committed an offence punish- 
able under s. 224, not under s. 226. (R. v. Ramasamy, 4 Mad. H.C. 
152; S.C. Weir, 67 [89].) 

227 . Whoever, having accepted any conditional 
remission of punishment, knowingly 
violates any condition on which such 
ofpnnuiuneiiit. remission was granted, shall be pun- 

26 
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ished with the punishment to which he was originally 
sentenced if he has already suffered no part of that 
punishment, and if he has suffered any part of that 
punishment then with so much of that punishment 
as he has not already suffered. 

228. Whoever intentionally offers any ipsult, or 
^ . causes any interruption, to any public 

snitg or intemip. Servant wbiie sucn public servant is 
."tfcfng 'S sitting in any stage of a Judicial pro- 
" 1 ? ceeding, shall be punished with simple 

imprisonment for a term which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 

Gommeutaxy. 

See Cr. P.C., s. 480, ante p. 146. 

The proceeding under s. 480 of the Cr. P.C. when resulting in a 
punishment under the above section is a ‘'conviction upon trial** 
within the meaning of the Cr. P.C., s. 410, against which an appeal 
lies, (R. V, Chappu, 4 Mad. H.C. 146.) See too in re Pollard, L.R. 
2 P.C. 106. 

Persons who are guilty of gross prevarication in giving evidence 
before a Court of Justice, or of refusing or neglecting to return direct 
answers to questions, may be punished under this section, if their 
conduct amounts to an intentional interruption. R. v. Jaimal, 10 Bom. 
H.C. 69, explaining R. v, Auba, 4 Bom. H.C.C.C. 6, and R. v. 
Pandu, tb., 7.) 

To leave the Court when ordered to remain, or to make signs from 
outside to a prisoner on his trial, have been held not to be offences 
under this section. (Mad. H.C. Rul. I7lh Jan. 1870; S.C. Weir, 69 
[91]; 2ist Oct. 1870.) 

A person who bids for an estate at an execution-sale, knowing he 
cannot deposit the earnest money, is punishable under this section. 
(R V. Mohesh Chunder, Suth. Sp. Mis. 3.) 

229. Whoever, by personation or otherwise, 
shall intentionally cause, or knowingly 
PeraonationofB suffer, himself to be returned, empan* 
elled, or sworn as a jury man or assessor 
in any case in which he knows that he is not entitled 
by law to be so returned, empanelled, or sworn, or, 
knowing himself to have been so returned, empaneh 
led, or sworn contrary to law, shall voluntarily serve 
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on such jury or as such assessor, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, or with fine, or 
with both. 

Commentary. 

See as to the persons disqualified to serve as Jurors or Assessors. 
(Cr. P.C., s. 278.) 

** Pleaders are not incapable of serving as Assessors or Jurors,^ but it is 
n expodient that their names should bo included in the Collector’s list of per- 
sons qualified to serve in those capacities if a sufficient number of other persons 
are available.” (Rules of Madras Sudder Courts 28th April, 1662.) 


‘ Coin’ defined. 


CHAPTER XII. 

OF OFFENCES RELATING TO COIN AND 
GOVEMIMBNT STAMPS. 

230. Coin is metal used for the time being as 
money, and stamped and issued by tbe 
authority or some State of Sovereign 

Power in order to be so used. 

Coin Stamped and issued by the authority of 
, „ . tbe Queen, or by tbe authority of the 

Quooua oin. Govemmentof India, orof the Govern- 
ment of any Presidency, or of any Government in 
the Queen’s dominions, is the Queen’s coin. 

Illustrations^ 

(а) Cowries are not coin. 

(б) Lumps of unstamped copper, though used as money, arc not 
coin. 

(c) Medals are not coin, ina.smuch as they are not intended to be 
used as money. 

(d) The coin denominated as the Company*s Rupee is the 
Queen’s coin, 

231. Whoever counterfeits, or knowingly per- 

Counterfeiting forms any part of the process of coun- 

terfeiting coin, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 
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Explanation . — A person commits this ofienoe who, 
intending to practise deception, or knowing it to be 
likely that deception will thereby be practised, 
causes a genuine coin to appear like a different coin. 

Commentary. 

The word counterfeit” as used in this Code is defined by s. 28 
to involve an intention by means of that resemblance to practise 
deception, or a knowledge that it is likely that deception will thereby 
be practised. And such an intention, or knowledge, will always be 
inferred from the mere fact of counterfeiting, unless under circum- 
stances which conlusively negative it. Such circumstances must be 
so rare that it is unnecessary to imagine insta nces. 

The same definition provides that it is not essential to counter- 
feiting that the imitation should be exact. And this provision is, of 
course, peculiarly necessary in this country, where the ignorance of 
the people might enable even a clumsy imitation to prove successful, 
while the low setate of coining science renders it probable that no 
counterfeit will be minutely accurate. Accordingly, a trifling varia- 
tion from the real coin in the inscription, effigies, or arms was held 
under the corresponding English Statute not to remove the offence out 
of the Statute, (See R. v. Robinson, 34 LJ.M.C. 176.) And so it 
was held in another case, where the ingenious device was adopted 
of making coins without any impression whatever, in imitation of the 
smooth worn money then in circulation. (Walsh’s case, ^st. P.C. 
164.) But it will still be necessary to show that the article produced, or 
partly produced, was a counterfeit ; that is, that it was such a resem- 
blance as might be received as the coin for which it was intend^ 
to pass, by persons using the caution customary in taking money. 
This caution, of course, will vary according to the class of persons 
among whom it may be supposed that it was intended to pass. Ac- 
cordingly, where the prisoner had counterfeited the resemblance of a 
half-guinea upon apiece of gold previously hammered, but it was 
not round, nor would it pass in the condition in which it then was, 
the Judges held the offence to be incomplete. (Varley’s case. East. 
P.C. 164.) Nor is a mere medal counterfeit coin, though fraudulently 
represented to an ignorant person as being money. (Rulings of 
Mad. H.C. 1864 on s. 240.) 

^ The absence of apparent resemblance may possibly arise merely 
from the process being imperfectly carried out. If that be so, there 
will still be an offence under this section. And even if the metd in 
which the counterfeit was made was completely different from that 
of the coin represented, it would still be a question of fact whether 
this difference did not arise merely from the manufacture having been 
interrupted in an early stage. (Mad. H.C. Rul., 17th Nov. 1863; 
S.C. Weir, 7 1 [94].) Copper, or lead, may be washed over so as after- 
wards to bear a sufficiently strong resemblance to silver or gold. But 
I conceive that no conviction could be supported where it was plain 
that the thing actually made was never attended to result in a coin, 
but was merely an experiment as a step towards future productive 
efforts. 
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It is seldom possible^ and never necessary, to show that the de- 
fendant has been caught in the act of counterfeiting. The act will 
generally have to be in&rred, from such evidence as the possession of 
tools, dies, or metal necessary for the purpose ; or from finding some 
coins finished, and others unfinished, or different coins in a different 
state of completion, (i Russ. 207.) The mere possession of counter- 
feit coin by a person who has had nothing to do with its manufacture 
may be an offence under subsequent ss. (237 — 243), but is not punish- 
able under s. 231. 

The offence constituted by this section consists in the fact of the 
counterfeiting. It is not necessary to show that the coins were 
uttered, or that there was any attempt to utter them. (East. P. 
C. 165.) 

232. Whoever counterfeits, or knowingly per- 
forms any part of the process of con- 
fcerfeiting, the Queen’s coin, shall be 
punished with transportation for life, 
or with imprisonment of either description for a 
term which may ezend to ten years, and shall also be 
liable to fine. 

233' Whoever makes, or mends, or performs any 
or aeu. part of the process of making, or 
mending, or buys, sells, or disposes of, 
coin. any die or instrument, for the purpose 

of being used, or knowing or having reason to believe 
that it is intended to be used, for the purpose of 
counterfeiting coin, shall be punished with imprison- 
ment of either description for a term which mhy 
extend to three years, and shall also be liable to 
fine. 

Commeatary. 

This, and similar sections, must be taken as subject to ss. 76 3 c 79 
which prevent an act bein^ criminal if done by a person who is, or 
supposes himself to be, justified in the act. Therefore, if a die-sinker 
were to be applied to for the purpose of making coining moulds, and 
were in concert with the police to proceed with the task for the pur- 
pose of bringing the coiners to detection, this would not be a criminal 
act. (Arch. 655.) And so possession of coining tools, or counterfeit 
coin by a person entitled to retain them, as, for instance, a policeman, 
is no offence. 

234. Whoever makes, or mends, or performs any 
part of the process of making, or mend- 
ing instnunent Mg, ov Duys, Bells, or disposcs of, any 
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di® or instrument, for the purpose of 
being used, or knowmg, or having rea- 
son to believe,' that it is intended to 1^ used, for the 
purpose of conterfeiting the Queen’s coin, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

235 . "Whoever is in possession of any instrument, 
. .. or material, for the purpose of using 

PoasemoDOfm. ‘ i •.* * 

Btromeot or mate- the Same for Counterfeiting coin, or 
rf «We knowing, or having reason to believe, 
same for counter, that the Same is intended to be used 
eitwgcoiu. purpose, shall be punished 

with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine ; and if the coin to be counterfeited is 
the Queen’s coin, shall be punished with imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Commentary. 

Coining instruments, or materials, will be in a man’s possession 
when they arc in any box or place which is under his control, and 
whether they are used for his benefit or not, provided it is shown that 
he is aware of their existence and character. And the same article 
may be in the pos.session of several persons, if they are acting in con- 
cert, and each of them have a guilty knowledge of the character and 
existence of the thing in question. 

In one case, a prisoner named Weeks was indicted with four others 
for having unlawfully in their custody and possession a coining mould. 
It appeared that the police entered the prisoner’s house in his absence, 
and there found the other prisoners, two of whom attacked the police, 
while the two others, one of whom was the wife of Weeks, snatched 
up something from the table and threw it into the fire. This was 
found to be the coining mould which formed the subject of the indict- 
ment. Other implements and materials suitable for making moulds 
were found in other parts of the house. The prisoner came back to 
the house after the capture was made. It was proved that he had 
passed off a bad half-crown thirteen days before. The jury found 
Weeks guilty, and the Court affirmed the conviction, saying. 

We are all of opinion that there was snfiicient evidence to be left to the Jary 
on the charge of felony. In order to prove the gnilty knowledge, evidence was 
admisgihle of other siihstantive felonies committed by the piisoner.’' (B. v. 
Weeks, 30 L.J.M.C. 141 ; S.C. L. & C. 18.) 

The other substantive felonies” which are admissible to prove 
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guilty knowledge, must of course be crinies of a similar character (see 
Indian Evidence Act, I of 1782, s. 15), and not. too remote in point of 
time. The fact that a man has committed a robbery is no proof that 
he is a coiner, though the fact that he has passed off a leaden rupee 
a few days previously would be. Nor would the circumstance that a 
man had passed off a false rupee a year ago be any evidence that 
another now found in his possession was known to be counterfeit. For 
any man through whose hands money passes might meet with such 
accidents at such distances of lime. 

236 . Whoever, being within British India, abets 
the counterfeiting of coin out of British 
dip fte'“corater' India, shall bo punished in the same 
dfa'ofeote ^6 abetted the counterfeit- 

ing of such coin within British India. 

237 * Whoever imports into British India, or ex- 

Import or ex- 
port of counter- 
feit coin. 

punished with imprisonment of either description for 
a term which may extend to three years, and shall 
also be liable to fine. 


ports therefrom, any counterfeit coin, 
knowing, or having reason to believe, 
that the same is counterfeit, sbaU be 


238 . Whoever imports into British India, or ex- 
ports therefrom, any conterfeit coin 
por"t of cowntori which he knows, or has reason to be- 
few of the Queen’s Upyo to be, a Counterfeit of the Queen’s 
coin, shall be punished with transport- 
ation for life, or with imprisonment of either jiescrip- 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 


239 . Whoever, having any counterfeit coin which 
at the time when he became possessed 
of it he knew to be counterfeit, fraudu- 
lently, or with intent that fraud may 
be committed, delivers the same to any 
person, or attempts to induce any per- 
son to receive it, shall be punished with imprison- 
ment of either description for a term which may 
extend to five years, and shall also be liable to fine. 


Delivery to an- 
other of coin, poB- 
sessed with the 
knowledge that it 
is counterfeit. 
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Commentary. 

This section has been held only to apply^ to a person other than the 
coiner. Therefore when the coiner had himself passed oS the false 
coin, the conviction was quashed. (R. v. Sheobux, 3 N.W.P. 150.} 


240. Whoever, having any counterfeit coin which 
is a counterfeit of the Queen’s coin, 


Delivery of 
Queen's coin, pos- 
sessed with the 
knowledge that it 
is counterfeit. 


and which at the time when he became 
possessed of it he knew to be a coun> 
terfeit of the Queen’s coin, fraudu- 


lently, or with intent that fraud maybe 
committed, delivers the same to any person, or 
attempts to induce any person to receive it, shall 
be punished with imprisonment of either description 


for a term which may extend to ten years, and shall 
also be liable to fine. 


241. Whoever delivers to any other person as 

Delivery to an- genuine, or attempts to induce any 

*** w h ?c ^ Other person to receive as genuine, any 
SSot^'ik.sbcts- counterfeit coin which he knows to be 
mi tTbc Counterfeit, but which he did not know 
counterfeit f;Q counterfeit at the time when he 
took it into his possession, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine to an amount 
which may extend to ten times the value of the coin 
counterfeited, or with both. 

Illustration, 

A, a coiner, delivers counterfeit Company’s Rupees to his accom- 
plice B, for the purpose of uttering them. B sells the Rupees to C, 
another utterer, who buys them knowing them to be counterfeit. C 
pays away the Rupees for goods to D, who receives them not knowing 
them to be counterfeit. D, after receiving the Rupees, discovers that 
they are counterfeit, and pays them away as if they were good. Here 
D is punishable only under this section, but B and C are punishable 
under ss. 239 or 240 as the case may be. 

Commentary. 

No offence is committed under this section where the coin is not 
delivered as genuine. For instance ; when it was handed over to a 
friend, in order to avoid its being discovered by the Police in the 
possession of the prisoner. (R. v, Soorut, 4 N.W.P. 62.) 

242. Whoever fraudulently, or with intent that 
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i fraud may be committed, is in posses- 

oonntorfeit coin . 

by a pewon who sion of Counterfeit com, haying known 
when**”’ at the time when he became possessed 
be^e possessed thereof that such coin was counterfeit, 
shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine. 


243 - Whoever fraudulently, or with intent that 
on of committed, is in posses- 

QueenTroinbyn Mon of Counterfeit coin, which is a 
S’toiSooSStorfelb counterfeit of the Queen’s coin, having 
when he became known at the time when he became 

possessed thereof. j <? -j i. ‘a. a. -j. 

possessed of it that it was counterfeit, 
shall be punished with imprisonment of either de- 
scription for a term wuich may extend to seven years 
and shall also be liable to fine. 


Conunentary. 

There are three classes of offences created by ss. 239—243. First, 
passing off coin known from the first to be counterfeit. Secondly, 
passing off such coin which was for the first time discovered to be 
counterfeit after its receipt. Thirdly, being in wrongful possession 
of coin known all along to have been counterfeit. Further subdivi- 
sions of classes first and third arise, according as the counterfeit coin 
is the Queen’s or otherwise. 

Guilty knowledge is generally a matter of circumstantial evidence. 
The possession of other pieces of base coin, whether of the same or 
a different description, or the'fact that base coin has been passed off 
by the same defendant at other times, either before or after the 
ofience charged in the indictment, will be evidence of such a guilty 
knowledge, (i Russ. 233.) And so it would be where the facts of 
the case showed a desire for concealment ; as, for instance, if it were 
shown that the defendant had employed a third person to make a 
purchase for him, without any apparent cause. 

If coin is delivered to a person for the purpose of fraud, it is un- 
necessary to show that there was an intention to defraud the person 
to whom they are delivered. And even if the intention were negatived, 
the offence would still be the same. For instance ; an offence would 
be committed under ss. 239 & 240 if it were delivered to an accom- 
plice, or an innocent person, for the purpose of being passed off at 
once. Nor is it necessary that there should be any legal obligation to 
pay the person upon whom the money was passed off. Hence the 
giving of a counterfeit coin to a woman as the price of connection 
with her was held to be indictable. (1 Russ. 232.) And the offence 
is complete, even though the person to whom the coin was tendered 
refused to receive it. (i Russ. 231.) 


27 
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The mere possession of counterfeit coin is an offence under ss. 242 
& 243, even though no attempt is made to pass it off, provided it 
can be shown that it was kept for a fraudulent purpose, and was 
originally obtained with a guilty knowledge. The mere fact of a 
single base coin being found in a party’s possession would not, 
without further evidence, be sufficient to create a presumption that 
he knew it to be counterfeit when he obtained it, and intended to 
make a fraudulent use of it. But where a considerable number of 
base coins is found in any man’s possession the presumption of guilt 
would be sufficient to make a conviction lawful, unless the possession 
could in some manner be explained, or accounted for. 

A coin will be in a man’s possession when it is in any box or place 
which is under his control, and whether it is used for his benefit or 
not, provided it is shown that he is aware of its existence and charac- 
ter. And the same article may be in the possession of several persons, 
if they arc acting in concert, and each of them have a guilty knowledge 
of the existence and character of the thing in question. (1 Russ. 224 : 
ante p. 209.) 

244. Whoever, being employed in any mint law- 

„ , , fully established in British India, does 

in a mint cansing any act, or omits what he 18 legally 
Afferent lighter ^o^nd to do, with tho intention of 

causing any coin issued from that 

that fixed to law. ..P.*'. tm. ^ -i-j. 

mint to be of a dmerent weight or 
composition from the weight or composition fixed 
by law, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 

245. Whoever, without lawful authority, takes 

Uniawf 11 mint, lawfully established 

takinglroma in British India, any coining tool or 
SitJi^ni“““* instrument, shall be punished with 
imprisonment of either description for 
a term which may extend to seven years, and s b all 
also be liable to fine. 

Commentary. 

Where a person is known to be intending to commit a crime, as, 
for instance, to take coining tools out of a mint under this section, if 
the authorities, knowing of this intention, allow him to carry out his 
criminal purpose for the purpose of ensuring his detection, this does 
not amount to such a lawful authority as will iustify the prisoner. 
(R. «. Harvey, L.R. I C.C. 284.) 

240. Whoever fraudulently, or dishonestly, per- 
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_ 1 , forms on any coin any operatioTi 

d fall o nos tlydi- which dinainisnes the weight, or alters 
w^Vor Storing the composition, of that coin, shall be 
the composition of punished with imprisonment of either 

any com r . r 

description for a term which may 
extend to three years, and shall also be liable to fine. 

Explanation . — A person who scoops out part of 
the coin, and puts anything else into the cavity, 
alters the composition of that coin. 

247. Whoever fraudulently, or dishonestly, per- 

forms on any of the Queen’s coin any 
d i fho* n 0 8 1 ly Operation which diminishes the weight, 

altering ^l^ers the composition, of that coin, 
thocompoffltion of shall be punished with imprisonment 
1 0 neon 8 com. either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

248. Whoever performs on any coin any oper- 

ation which alters the appearance of 
pe^neVo^f any the coin, with the intention that the 
ttt ifshai^ said coin shall pass as a coin of a dif- 
as a coin of dif- feront description, shall be punished. 

ferent description. ^ j p - 1.1 j 

with iiPprisonment of either descrip- 
tion for a term which may extend to three years, 
and shall also be liable to fine. 


249. Whoever performs on any of the Queen’s 
Altering ap CO™ *™y Operation which alters the 

j^rance of the appearance of that coin with the 
intent that it intention that the said coin shall pass 
crfnof niffo^ILt as a coin of a different description, 
description. shall be punish'ed with imprisonment 

of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

250. Whoever, having coin in his possession 

with respect to which the offence de- 
oaorollobp^ fined in Sections 246 or 248 has been 

27 1 » 
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committed, and having known at the 
iaaitarad. time when he became possessed of 

such coin that such offence had been 
committed with respect to it, fraudulently or with 
intent that fraud may be committed delivers such 
coin to any other person, or attempts to induce any 
other person to receive the same, shall be punished 
with imprisonment of either description for a term 
which may extend to five years, and shall also be 
liable to fine. 

251. Whoever, having coin in his possession 

with respect to which the offence de- 
fined in Sections 247 or 249 has been 
Bessed with the committed, and having known at the 
Uaiteref® ** time when he became possessed of such 
coin that such offence had been com- 
mitted with respect to it, fraudulently, or with intent 
that fraud may be committed, delivers such coin to 
any other person, or attempts to induce any other 
person to receive the same, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

252. Whoever fraudulently, or with intent that 

fraud may be committed, is in posses- 
PosBeMion of gjQjj of ooin with respect to which the 

altered com oy ini- <• i « 

a person who oftence detined in either ot the oec- 
toT^d*^rJh^ ?o tions 246 or 248 has been committed, 
te^e possessed having known at the time of becom- 
ing possessed thereof that such offence 
had been committed with respect to such coin, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine. 

253. Whoever fraudulently, or with intent that 

fraud may be committed, is in posses- 
QwSwi bya sion of coin with respect to which the 
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{tT”b?aiter^ offenco defined in either of the Sec- 
wbon he became tions 247 OF 249 has been committed- 

possessed thereof. i j. j* pi 

having known at the time of becom- 
ing possessed thereof that such offence had been 
committed with the respect to such coin, shall be 
punished with imprisonment of either description 
for a term which may extend to five years, and shall 
also be liable to fine. 

254. Whoever delivers to any other person as 

genuine, or as a coin of a different 
Delivery to an- description from what it is, or at- 
genuine, which, tempts to induco any person to receive 
e«i, the (foliverer US genuine. Or as a different com 
from what it is, any coin in respect 
of which he knows that any such 
operation as that mentioned in Sectirns 246, 247, 
248, or 249, has been performed, but in respect 
of whioli he did not, at the time when he took it into 
his possession, know that such operation had been 
performed, shall be punished with imprisonment of 
either description for a terra which may extend to 
two years, or with fine to an amount which may 
extend to ten times the value of the coin for which 
the altered coin is passed, or attempted to be 
passed. 

255. Whoever counterfeits, or knowingly per- 

Counterfeitinga ^o^ms any part of the process of 
Government Counterfeiting, any stamp issued by 
■tamp. Government for the purpose of reve- 

nue, shall be punished with transportation for life, 
or with imprisonment of either description for a 
term which may extend to ten years, and shall a^o 
be liable to fine. 

Explanation. — k person commits this offence who 
counterfeits by causing a genuine stamp of one deno- 
mination to appear like a genuine stamp of a 
different denomination. 
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256. Whoever has in his possession any instru- 
ment, or material, for the purpose of 
being used, or knowing or having rea- 
son to believe that it is intended to be 
used, for the purpose of counterfeiting 
any stamp issued by Government for 
the purpose of revenue, shall be punish- 
ed with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 


Having posses* 
sion of an instru- 
ment or material 
for tiae pnipose 
of counterfeiting a 
Government 
stamp. 


257. Whoever makes, or performs any part of 
the process of making, or buys, or 
sells, or disposes of, any instrument 
for the purpose of being used, or know- 
ing, or having reason to believe, that it 
is intended to be used for the purpose 
of counterfeiting any stamp issued by Government 
for the purpose of revenue, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


Making or sell- 
ing instrument for 
the purpose of 
counterfeiting a 
G o ver nm ent 
stomp. 


258. Whoever sells, or offers for sale, any stamp 

saieofcountor. knows. Or has reason to be- 

feit GoYenuneiit lieve, to be a Counterfeit of any stamp 
* “**■ issued by Government for the purpose 

of revenue, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 

259. Whoever has in his possession any stamp 
Having poaaea- which he kuows to be a counterfeit of 

Goveram^e ^^7 st^mp issued by Government for 
the purpose of revenue, intending to 
use, or dispose, of the same as a genuine stamp, or in 
order that it may be used as a genuine stamp, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 
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260. Whoever uses as genuine any stamp, know- 

ing it to be a counterfeit of any stamp 
issued by Government for the purpose 
of revenue, shall be punished with 
imprisonment of either description for 
a term which may extend to seven years, or with 
fine, or with both. 

261. Whoever fraudulently, or with intent to 

cause loss to the Government, removes, 
BSaoing any qj. effaces, from any substance bearing 

writing from a ’ . j i rt i. t ° 

■nbstanoe bearing any Stamp issued by Government for 
the purpose of revenue any writing 
mfnt document for which such stamp has 

for it, with intent been used, or removes from any writ- 
OoTenment” ** ing, or document, a stamp which has 
been used for such writing or docu- 
ment, in order that such stamp may be used for a 
different writing or document, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 

Commeatary. 

The intention with which the acts named in the above section are 
done may be either fraudulent generally, or with a special view to 
cause loss to Government. And, therefore, a conviction would be 
good where the intention of the act was merely to efface a document 
with a view injuriously to affect the rights of another person. No 
intention to cause loss to Government can be assumed unless it is 
shown, or may be inferred, that the intention of the party was to use 
the stamp as a stamp a second time. And, therefore, no conviction 
could be supported, if the object of removing writing from a stamped 
paper was merely to write upon the blank space something which 
required no stamp. 

262. Whoever fraudulently, or with intent to 

. cause loss to the Government, uses 

mon^ stamp for any purpose a stamp issued by 
Iteen Government for the purpose of re- 

venue, which he knows to have been 
before used, shall be punished with imprisonment 
. of either description for a term which may extend 
to two years, or with fine, or with both. 
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263* Whoever fraudulently, or with intent to 
cause loss to Government, erases, or 
removes, from a stamp issued by 
stop hM been Government for the purpose of re- 
venue, any mark put or impressed 
upon such stamp for the purpose of denoting that 
the same has been used, or knowingly has in his 
possession, or sells or disposes of, any such stamp 
from which such mark has been erased or remov- 
ed, or sells, or disposes of, any such stamp which 
he knows to have been used, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 


♦ 


CHAPTER XIII. 

OF OFFENCES RELATING TO WEIGHTS 
AND MEASURES. 

264* Whoever fraudulently uses any instrument 
for weighing which he knows to be 

Fraudulent use fulse, shall be punished with imprison- 
of false insttu. ment of either description for a term 
ing. which may extend to one year, or 

with fine, or with both. 

Commentary. 

The instrument used must not only be known to be false, but must 
also be fraudulently so used ; that is, it must be used for the purpose 
of passing off short weight upon persons who are entitled to full 
weight. 

In general the mere possession of a false balance, which is used as a 
true one, will be sufficient evidence of a fraudulent intention. ** The 
intention, however, must be alleged in laying the charge, though it 
may be a matter of inference only, from the fact of the possession, 
and the attending circumstances as manifesting the purpose, and the 
inference may of course be rebutted. But where the incorrectness of • 
the scale is visible, and there is no attempt to cover or conceal it^ 
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there can be iio ground for Imputing fraud from the defect alone ; 
the circumstances negative the intention of fraud, and no charge 
would lie against the party using such a balance.” (2nd Report, 
1847, ss. 220 & 221.) 

See as to the summary jurisdiction of the Magistrate of the District 
over offences defined by this section, and ss. 265 & 266, Crim. P.C., 
s. 260 (b). 

265* Whoever fraudulently uses any false weight, 

„ , , , or false measure of length or capacity, 

of false weight or OF fraudulently uses any weight or any 
moasuro. measure of length or capacity as a dif- 

ferent weight or measure from what it is, shall be 
punished with imprisonment of* either description 
for a term which may extend to one year, or with 
fine, or with both. 

266. Whoever is in possession of any instrument 

for weighing, or of any weight, or of 
simr°o f aliTo any measure of length or capacity, 
which ho knows to be false, and in- 
tending that the same may be fraudu- 
lently used, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both, 

267. Whoever makes, sells, or disposes of, any 

Making or sell, instrument for weighing, or any 

ing false weights Weight, Or any measure of length or 
or measures. Capacity, which he knows to be false, 

in order that the same may be used as true, or 
knowing that the same is likely to be used as true, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to one year, 
or with fine, or with both. 


♦ 


28 
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CHAPTER XIV. 

OF OFFENCES AFFECTING THE PUBLIC 
HEALTH, SAFETY, CONVENIENCE, 
DECENCY, AND MORALS. 

268 . A person is guilty of a public nuisance wbo 
^ . does any act, or is guilty of an illegal 

omission, wmcb causes any common 
injury, danger, or annoyance, to the public or to the 
people in general who dwell or occupy property in 
the vicinity, or which must necessarily cause injury, 
obstruction, danger, or annoyance, to persons who 
may have occasion to use any public right. 

A common nuisance is not excused on the ground 
that it causes some convenience or advantage. 

Commentary. 

Nuisances are of two sorts — Public and Private. Those which only 
affect individuals cannot be made the subject of an indictment^ but 
may be the ground of a civil action for damages. Accordingly, 

Where upon an indictment against a tinman for the noise made by him in 
carrying on his trade, it appeared in evidence that the noise only affected the 
inhabitants of three sets of chambers in Clifford’s Inn, and, tbatbyshiittingtho 
windows, the noise was in a great measure prevented, was ruled by Lord 
Ellenhorough, C. J., that the indictment could not be sustained, as the annoy- 
ance was, if anything, a private nuisance.” (1 Russ. 419.) 

On the other hand a public nuisance, which affects all equally, can 
only be the subject of an indictment, for otherwise a party might be 
ruined by a million suits (i Russ. 418; Winterbottom v. Derby, L.R. 
2 Ex. 3, 16); though even then a private individual may sue for any 
especial damage he has suffered. For instance, a man may be 
indicted for digging a hole in a high road, and sued by a party who 
has fallen into it and broken his leg. (Ibid,) 

But the mere absence of the religious, or sentimental, gratification 
derived from carrying tabuts in procession along a public highway, 
is not a special damage which renders a civil action maintainable* 
(Satku V. Ibrahim, 2 Bom. 457—469 ) 

In general it may be laid down, that anything which seriously 
affects the health, comfort, safety, or morals of the community may 
be indicted as a public nuisance. For instance, keeping filth upon 
premises, (Atty.-Genl. v. Bradford Canal, L.R. 2, Eq. 71 ; Benjamin v, 
Storr, L.R. 9 C.P. 400 5 Malton Bd. of Health v. Malton Manure Co. 4 
Ex. D.302,) or exercising offensive trades which destroy the purity of 
the air ; keeping a savage bull in a field through which tnere is a 
footway ; keeping ferocious dogs unmuzzled ; bringing horses diseased 
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with glanders into a public place^ to the danger of infectinp^ the Queen 
subjects ; exposing a child infected with small-pox in the public 
streets ( i Russ. 435 ; Arch, 768) ; keeping gunpowder, naphtha, 
or similar inflammable substances in such large quantities as to be 
dangerous to life and property. (Hepburn v. Lordan, 34 L.J. Ch. 
293 ;R. V. Lister, 26 L.J.M.C. 196; S.C.D. & B. 209. See as to 
gunpowder. Act XVIII of 1841, s. 2 (Arms, Ammunition and Military 
Stores,) and Act XXVIII of 1857, s. 7 (Arms and Ammunition) ; 
keeping brothels (see R. v. Stannard, 33 L.J.M.C. 61 ; L. & C. 349 ; 
R. v. Rice, L.R. i C.C. 21) ; and common gambling houses (i Russ. 
443 ; R. V, Hau Nagji, 7 Bom H.C.C.C. 74) ; brick-burning when 
carried on in such a manner as to be generally noxious or offensive to 
the neighbourhood. (Bamford v. Turnley, 31 L.J.Q.B. 286; S.C. 3 
B. 8c S. 62 ; Wanstead V. Hill, 32 L.J.M.C. 153; S.C. 13 C.B.N. 
s. 479") 

It has been ruled that where a noxious trade, or other nuisance, is 
established at such a distance as to be inoffensive to any one, and 
afterwards persons choose to build houses, or make roads, near it, no 
indictment can be brought ; for the trade, &c., was legal before the 
building of the house, or construction of the road. (12 Mod. 342; R. 
V, Cross, 2 C. & P. 483.) But this position even according to English 
law seems hardly tenable. The result would be, that a party, by 
doing that which could not be prevented at the tim , might maintain 
a desert around him for ever, to the injury of public and private in- 
terests. The doctrine has also been expressly denied in the case of 
a civil action by an individual, which would have been a stronger 
case for exemption. (Elliotson Fcetham, 2 Bing. N.C. 134; Bliss 
V, Hall, 4 Ibid, 183; Hole v. Barlow, 27 L. J,C.P.p. 208 ; Sturges v, 
Bridgman, 1 1 Ch. D. P. p. 865.) Under s. 268 the only question would 
be, whether the act done was in fact injurious, or annoying, to the public. 
But where a highway is dedicated to the public, with an obstruction 
upon it, which would be a nuisance if subsequently erected, the public 
must take the road with its accompanying inconvenience, and there is no 
remedy at law. (Fisher v. Prowes, 31 L.J.Q.B. 212; S.C. 2 B. & S. 
770 ; and see Robbins v. Jones, 33 L.J.C.P. i ; S.C, 15 C.B.N.S. 221 ; 
Mercer v. Woodgate, L.R, 5 Q.B. 26; Arnold v, Blaker, 6 ibid, 433.) 
In such a case, the act done ^id not, when it was done, cause any 
injury to the public who had no right over the ground. 

Nor is a party allowed to say, that the smells, &c., were so bad 
before he came there, that he has added nothing perceptible to the 
annoyance. Where such a defence was set up, Abbott, C.J., said, 

** It is not necessary that a public nuisance should be injurious to health ; if 
there be smells offensive to the senses that is enough, as the neighbourhood has 
a right to fresh and pure air. It has boon proved that a number of other offen- 
sive trades are carried on near this place, but the presence of other nuisances 
will not justify any one of them ; or the more nuisances there were, the more 
fixed they would be. However, one is not the less subject to prosecution, 
because others are cnlpable.” (R. v. Neill, 2 0. & P. 485 ; Grossley v, Light- 
owler, L.R. 3 Eq. 279 ; Grump v- Lambert, ibid. 409 ; see also s. 278.) 

Nor is a party allowed to plead a sort of set-off, and to show that, 
however undoubted a nuisance he may be to some, he is conferring 
a more than proportionate benefit upon the entire community ; for, 
as the Court of Queen’s Bench observed in such a case. 

28 in 
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** No greater evil can be ooooeived than tbe encouragement of capitalists and 
adventurers to interfere Tvith known public rights, from motives of personal 
interest, on the speculation that the changes m^e may be rendered lawful, 
nltimately being thought to si^ly the public with something bettor than what 
they actually enjoy.** (K. v. ^rd, 4 A. & £. 404; Stoclq^rt Water Works 
Co.v. Potter, 81 L. J. Ex. 9; S. C. 7 H. & N. 160 ; Spokes v. Banbury, L. B. 
l£q. 42 .) 

Nor is it a defence that the act is in itself a lawful one, and that it 
was done upon the defendant’s own land, and in a convenient place 
for the purpose, if in fact it amounts to a nuisance. (Cavey v. Lid-^ 
better, 32 L.J.C.P. 104; S.C. 13 C.B.N S., s. 470 ; Rajmohun Bose v. 
East India Rail. Co., 10 B.L.R, 241 ; Bamford v, Turnley, 31 L. J. 
Q.B. 286 ; S.C. 3 B. & S. 62.) 

Nor, finally, can any length of time be held to justify a nuisance; 
for the lapse of ages cannot authorize a man to poison his fellow- 
subjects. (I Russ. 421, 442; Anon. 12, Mod. 34,2; Municipal Com- 
missioner of Calcutta v. Mahomed Ali, 7 B.L.R. 499; S.C. 16 Suth. 
Cr. 6. 

Sometimes the Legislature authorizes an act which would other- 
wise be a nuisance. In such cases, of course, no indictment will lie. 
But an injury caused by an excess of the statutory power, or by its 
negligent exercise, will still be punishable. (R. v. Bradford Nav. 
Co., 34 L.J.Q.B. 191 ; S.C. 6 B. & S. 631 ; Atty.-Gen. v, Leeds, L.R. 5 
Ch. 583.) 

And if the Legislature merely gives general authority to do an act 
which may be done without being a nuisance, that is no justification 
for doing it so as to be a nuisance. For instance, authority to erect 
workshops is not an authority for placing them where they will be 
an injury to others, {ub stip., 10 B.L.R. 241 ; Olivers, N.E, Ry. Co., 
L.R. 9 Q.B.409; Atty.-Gen. v. Gaslight Co., 7 Ch. D. 217.) 

Powers of directing the removal of nuisances, and of imposing 
summary penalties for disobedience to such orders, are also given by 
Act XI V of 1856, for the conservancy and improvement of the Presi- 
dency Towns, and the special local acts, and by the Cr. P. C., ss. 133 

144. 

All offences under this chapter, except those specified in ss. 28a 
& 281, may be disposed of summarily by a Magistrate of Police of 
Calcutta, and punished in the manner provided by the Penal Code. 
But he cannot inflict imprisonment exceeding six months, or fine ex- 
ceeding two hundred Rupees, or both. And he may commit to the 
High Court if he thinks fit. (Act XXI of 1864, s. i, (Calcutta Police 
Magistrates) extended to Madras under s. 6, by order of Government, 
June 21, 1864.) 

Nuisances punishable under the Penal Code may still be made the 
subject of civil action, before or without prosecution, (Jina Runchod 
V. Jodha, I Bom. H.C. 2.) 

269 . Whoever unlawfully, or negligently, does 
any act which is, and which he knows, 
reason to believe, to be likely to 
infection of an. Spread the infection of any disease 
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aaageroM dangerous to life, shall be punished 

. with imprisonment of their descrip- 

tion for a term which may extend to six months, or 
with fine, or with both. 

Commentary- 

Under this section it will be possible to arrest and punish persons 
who go about under the influence of infectious disorders for the pur- 
pose of exciting public commiseration. A more valuable application 
of the same section would be to employ it in the checking of a 
disease as loathsome as it is dangerous, which springs from promis- 
cuous prostitutions. The act of inoculation, if done hon^ fide as a 
preventive against small-pox, would not be punishable under this 
section. See ss. 8i & 87 to 00. (Mad. H.C. Rul., 10th July 1867 ; 

S.C. Weir, 71 [95])- 

270 - Whoever malignantly does any act which 

is, and which he knows or has reason 
believe to be, likely to spread the 
infection of a n y infection of any disease dangerous to 
to’i^ life, shall be punished with imprison- 

ment of either description for a term 
which may extend to two years, or with fine, or 
with both. 

271 - Whoever knowingly disobeys any rule made 

and promulgated by the d-overnment 
aq®S.?raie“. of India, Or by any Government, for 
putting any vessel into a state of qua- 
rantine, or for regulating the intercourse of vessels 
in a state of quarantine with the shore or with other 
vessels, or for regulating the intercourse between 
places where an infectious disease prevails and other 
places, shall be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 

Crommentory- 

Act I of 1870 (Quarantine) provides for the promulgation by the 
Government of India and the Local Government of quarantine rules, 
which are to be published, and taken as rules made and promulgated 
under s. 271. 

272 - Whoever adulterates any article of food or 
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drink, so as to make suck article 
noxious as food or drink, intending 
to sell such article as food or drink, 
or knowing it to be likely that the 
same will be sold as food or drink, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

273. Whoever sells, or offers or exposes for sale, 
as food or drink, any article which 
has been rendered or has become 
noxious, or is in a state unfit for food 
or drink, knowing, or having reason to believe, that 
the same is noxious as food or drink, shall be 
punished with imprisonment of either description 
for a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 

Commentary. 

The adulteration mentioned in the two preceding sections must be 
such as renders it injurious to health. Mixing water with milk, sloe 
leaves with tea, or chicory with coffee would not be punishable. It 
would be otherwise with such compounds as beer doctored with 
strychnine, spirits mixed with vitriol, cakes coated with red lead, and 
such like poisonous compounds. Where the person charged is him- 
self the party who has directed the adulteration, the fact that the 
article has been sold, or was manufactured for sale, will be sufficient 
to warrant a conviction. On the other hand, where the party is merely 
the vendor of that which has been manufactured by others, some fur- 
ther evidence will be necessary, in order to show that he knew, not 
only that there was some adulteration, but also what was the extent 
ana probable consequence of that adulteration. It must be remem- 
bered that in most cases there are some recognized modes of adulter- 
ating particular articles of food, which are perfectly well known to 
the trade, and, therefore, where it is shown that the vendor knew 
that the article was in fact adulterated, it will in most cases be no 
very unsafe presumption that he had reason to know what the 
character of the adulteration was. The knowledge of the adulteration 
will seldom be capable of direct proof. Where the article is in fact 
adulterated, and where it is shown that the vendor purchased it at a 
price below that for which the genuine article could be procured, 
such knowledge may safely be inferred. The presumption would be 
strengthened if it could be shown that the vendor had several articles 
of the same species on hand, at different prices, some adulterated and 
some not, or adulterated to different degrees. 


Adulteration of 
food or drink 
which is intended 
for sale. 
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Little difSculty can ever be felt where the bad quality of the article 
arises, not from any adulteration which might possibly escape notice, 
but from its own intrinsic defects. As, for instance, where unsound 
meat is sold. And, even though the defect has escaped the notice of 
the purchaser, it must be remembered that the seller has generally 
such an accurate knowledge of the qualities of his ware, and of the 
previous history of each particular article, as renders it very unlikely 
that he could be ignorant of any fault of a glaring character. 

274. Whoever adulterates any drug, or medical 
preparation, in such a manner as to 
lesson the efficacy, or change the oper- 
ation of such drug or medical prepa- 
ration, or to make it noxious, intending that it shall 
be sold or used for, or knowing it to be likely that 
it will be sold or used for, .any medicinal purpose, as 
if it had not undergone such adulteration, shall be 
punished witli imprisonment of either description for 
a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 


275. Whoever, knowing any drug or medical 
preparation to have been adulterated 
ated ^ manner as to lessen its effi- 

cacy, to change its operation, or to 
render it noxious, sells the same, or offers or exposes 
it for sale, or issues it from any dispensary for medi- 
cinal purposes as unadulterated, or causes it to be 
used for medicinal purposes by any person not know- 
ing or the adulter.ation, shall be punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Commentary. 

Under this and the previous section it is not necessary to show that 
the drug was so adulterated as to render it noxious to life. It is 
sufficient if its efficacy is lessened. The necessity for this enactment 
is obvious enough. All drugs are of a recognized average strength, 
and prescriptions are made up on the understanding that they possess 
such strength. If, however, the drug which a physician prescribes 
proves to be only half the strength bn which he calculated it may 
prove wholly useless, and death m^ ensue before the error is reme- 
died. The act only speaks of the efficacy of the drug being lessened. 
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or its operation changed. It would, however, be necessary to show 
that the difference in the drug was of so considerable a character as 
to make an appreciable and important change in its character and 
effect. The use of the word “adulteration” implies the mixture of 
some foreign element. And, therefore, a merely inferior quality of 
the same medicine will not amount to an adulteration. For instance, 
there are many different sorts of cod liver oil, and the same oil pre- 
pared in different ways may produce different degrees of effect. But 
if an apothecary, being ordered to supply a quart of cod liver oil for 
a person in consumption, were to send a quart of the most inferior 
oil of that description, this would not be an act indictable under 
either section, provided the oil, however inferior in quality, was 
genuine of its kind. 

It will be observed that the essence of the offence consists, not so 
much in the adulteration, as in the passing the article off as unadul- 
terated. Any one who chooses may mix anything he likes with any 
medicine, but he must not sell it as if it was unadulterated, nor for 
the purpose of being sold as unadulterated. This must, I imagine, 
be taken as the meaning of the words “ knowing it to be likely that 
it w'ill be sold as if it had not undergone such adulteration.” If a 
druggist were to sell a compounded medicine to an apothecary, com- 
municating exactly its real nature to him, he could not be rendered 
criminally answerable because the apothecary sold it again as 
genuine, even though his knowledge of the apothecary’s morals 
made it very probable that such might be the result. But it would 
be very different if it could be shown that he supplied the spurious 
commodity, by mutual understanding, for the purpose of being issued 
to the world as something different. 

276 . Whoever knowingly sells, or offers or ex- 
„ , . ^ poses for sale, or issues from a dis- 

as a differontdiag pGDsary lor medicmal purposGS, any 
or preparation. preparation as a dif- 

ferent drug or medical preparation, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Eupees, or with both. 

Commentary. 

The offence constituted by this section does not involve the idea 
of adulteration, or inferiority, in the substituted medicine. It 
is sufficient that it is not in fact what it purports to be. If a chemist 
were to discover a drug which he considered to be just as effective as 
quinine, and which could be procured for half the price, he would not 
be justified in selling it as quinine, even though it answered precisely 
the same purpose. The fraud consists, not in the injury done, but 
in the false pretence by which persons, who suppose that they are 
using one medicine, are forced to use another against their will. 

277 * Whoever voluntarity corrupts, or fouls, the 
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water of any public spring or reser- 

Vouiing the voir, so as to render it less fit for the 

Wilier of public « i i 'i • n* i 

spiing or reservoir. purpose tor winch it is ordinarily used, 
shall be punished with imprisonment 
of either description for a term which may extend to 
three months, or with fine which may extend to 
five hundred Rupees, or with both. 

Commentary. 

The Local Government may invest any Bench of Magistrates, 
invested with the power of a Magistrate of the 2ncl or 3rd class, with 
power to try summarily all or any of the offences coming under 
ss. 277, 278, 27g, 285, 286, 289, 290, 292—294, 323, 334, 336, 341, 352, 
426 & 447. (Grim. P.C., s. 261.) 

This section does not apply to a public river. (Empress v. 
Halodhur, 2 Cal. 383,) or to a continuous stream of water running 
along the bed of a river (R. Vetli Chokkan, 4 Mad. 229 ; S.C. Weir, 
[96].) Nor to mere bathing in a tank, not set apart by any lawful 
order for bathing purposes. (Mad. H.C. Pro., 13th Dec. 1878; S.C. 
W^eir, 72 [96].) 

278. Whoever voluntarily vitiates the atmos- 

Makiiiif atraos- ^'^7 placo SO as’ to make it 

pUora uoxious to noxious to the health of persons in 
hoauii. general dwelling, or carrying on busi- 

ness, in the neighbourhood, or passing along a public 
way, shall be punished with fine which may extend 
to five hundred Rupees. 

279. Whoever drives any vehicle, or rides on 

_ , , . . any public way in a manner so rash, 

riding ou a public Or negligent, as to endanger Imman 
life, or to bo likely to cause hurt, or 
injury, to any other person, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Commentary. 

This is the first of a series of ss. (279 — 289) by which mere neg- 
ligence is made punishable, apart from any injury actually done. 

It is plain that the essence of the offence consists in the possibility 
of injury, and not in its actual occurrence, as all the clauses contain 
the words likely to cause hurt or injury,” or words of a similar 
nature, and the occurrence of actual injury meets with punishment 

29 
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under ss. 337 & 338; though strangely enough the actual inflicting 
of hurt is liable to less punishment under s. 337 than the commission 
of the same act would be if no hurt resulted. Nor is it necessary 
that there should be any intention to injure, or reason to anticipate 
the particular injury that ensued, if it was in fact caused by the 
defendant’s negligence. (Smith v, L. & S.W. Ry. Co., L.R, 6, C.P. 
14.) It is sufficient if the carelessness is such as does cause, or is likely 
to cause, injury. 

In order to make a person criminally responsible for negligence, 
the act complained of must appear to be his own personal neglect or 
default. In a civil suit a man is responsible for the acts of his ser- 
vants, but in criminal matters he is not. Thus, the actual driver, 
and not the owner of the carriage is liable under this section. 
(Larryniore v. Pernendoo, 14 Suth. Cr. 32.) And where the prisoner 
was a seller of fireworks, and in his absence a fire took place in his 
house, in consequence of which a rocket went off and caused the 
death of another, it was held that he was not criminally answerable. 
Cockburn, C.J.,'said, 

“ The prisonor k^pt a quantity of fireworks in his house, but that alone did 
not cause the fire by which the death was occasioned. It was tho superadded 
nepligenco of some one else that caused it. Had tho death proceeded from the 
natural coneequenoe <»f this keeping of the fireworks, as, for instance, if from 
the piisoner’s negligent keeping of them a rocket had gone off in spontaneous 
combustion and so caused the death, the conviction might hare beou maintained. 
But here the death was caused by the act of tho defendant the act of some 
one else.’^ (11, v. Beuuctt, 28 L.J.M.C. 27; S.C. Bell 1.) 

On the other hand, a master who employs a servant to do some- 
thing which is dangerous to the public, and which will become unlaw- 
ful unless an extreme degree of care is exercised, will be answerable, 
even criminally, for the results of his carelessness. For an occa- 
sional remissness, with the consequences flowing from it, must be 
contemplated as likely to happen. For instance “ if a person em- 
ployed a servant to use alum or any other ingredient, the unre- 
strained use of which was noxious, and did not restrain him in the 
use of it, such a person would be answerable if the servant used it to 
excess” {per Bay ley ^ J., R. v, Dixon, 3 M. and S. ii — 14). So the 
keeping of naphtha in large quantities was held to be indictable as a 
common nuisance, though it was shown that it might be safely kept 
as long as extreme care was employed, because “ the law takes notice 
that occasional carelessness may be reckoned upon, and forbids that 
to be done, which, on the recurrence of carelessness, will, in all proba- 
bility, prove destructive to life and property.” (R. v» Lister, D. 
and B. 209 ; S.C. 26 L. J, M.C. 196.) A fortiori^ a master who employs 
a servant in an illegal occupation, as for instance, smuggling, will be 
answerable for whatever the servant does in carrying out his master’s 
objects, though not directly commanded by him (Atty.-Gen. nj, 
Siddon, i Cr. and Jer. 220.) 

According to the doctrines of Civil law, even although the defendant 
has beeti guilty of negligence, still if that negligence would have been 
harmless only for equal, or greater, negligence on the part of the 
plaintiff, the fatter cannot recover. (Gough v. Bryan, 2 M. & W. 
770; Bridge V. The Grand Junction R. Co., 3 ib. 244; Dowell v. 
Steam Nav. Co., 26 L.J Q.B. 59; S.C. 5 E. & B. 195; Tuff v. War- 
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man, 2; L T.C.P. 322; S.C. 5 C.B.N.S. 573; Ellis L. &. S. W. Ry. 
Co , 26 L.J. Ex. 349 ; S.C. 2 H. & N. 454 ; Adams v. L. & Y. Ry. Co., 
L.R. 4, C.P. 739.) 

This rule will, I imagine, be applied in cases under the Penal Code 
merely for the purpose of ascertaining whether the act complained of 
was one the natural, or necessary, result of which would be of an in- 
jurious character. Every one is expected to exercise an ordinary 
degree of care on his own behalf; and, therefore, if an accident were 
to happen to a person solely, or principally, from the absence of such 
ordinary care, 1 conceive that the defendant would not be criminally 
punishable, even though he was to some degree remiss, and might, 
by greater care, have avoided doing harm. For instance, although 
the driver of a vehicle has no right to run over persons in the middle 
of the road, still such persons are expected to get out of the way of 
vehicles. Therefore, if a person gets run over by standing in the 
middle of the road, or by crossing it in front of a carriage, the driver 
would not be liable to indictment if he might fairly have expected 
the other to get out of the way, although, if he had driven more 
slowly or exercised greater care, the collision might have been avoided. 
{Acc. 6 Mad. H.C„ Appx. xxxii.) 

But it may well be that an indictment will be sustainable though 
there has been a degree of negligence on the part of the prosecutor 
which would incapacitate him from bringing a civil suit. The object 
of a suit is to recover damages for an injury, and it is fair that such 
damages should not be recovered if the plaintiff has brought the harm 
upon himself. But the object of an indictment is to protect the public, 
and it will be sustainable if the defendant has in any important 
degree, though not wholly, contributed to the injury. (See R. 7'. Dant, 
34 L J.M.C. I ig; S.C.L. & C. 573 and note to s. 289 post p. 244.) 

Even in England the doctrine of contributory negligence is held 
not to be an answer to an indictment, in which the sole question for 
the jury will be, whether the negligence of the prisoner materially con- 
tributed to the death of the deceased (i Russ. 826, 840,) 

The burthen of proving negligence always rests on the prosecution. 
The mere fact that an injury has taken place, which would not have 
taken place if the defendant had acted in some different w'ay, will be 
no evidence of negligence, unless he acted wrongly and negligently 
in what he did or left undone. In Colton v. Wood, (29 L.J.C.P. 333 ; 
S.C. 8 C.B.N.S. 561) where a woman was run down by an omnibus, 
EdCf C.J., staled the facts of the case, and the law as follow : — 

In this case it appears that the ni^ht was dark, and that there was a storm 
of snow, and foot-passongors crossing the street were bound to bo extremely 
cautious in doing so, just as much as the drivors of vehicles were bound to drive 
cautiously. It does not appear that the defendant’s vehicle was coming along 
at au improper speed, but, on the contrary, that there was abundant time, at 
the rate at which the coachman was driving, for foot-passengers, if aware of 
Lis approach, to have slipped backward or foi*ward and got clear of his horses— 
as much time for them to have done that as for the driver to have stopped or 

f ot out of their way. The only ground suggested for imputing any breach of 
uty to the driver is, that at the time of the accident he was looking round to 
speak to the conductor ; bub that he might do for any lawful purpose, and at 
the timt he did so ho was driving on his proper side of the street, and at a 
proper speed, and it amounts to no affirmative breach of his duty. There 
appears to be just as much reason for saying that the woman negligently ran 
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agaiosfc the Jefendant’a horses, as that the horses were negligently driven against 
them ; and if they had injured the hoises or the omnibus, it might with equal 
justice have been said that they were liable for such injury ; the rule being, 
that it is equally the duty of foot-passengers when crossing a street to look out 
for veliioles, as it is the duty of the drivers of vehicles to look out for foot- 
passengers/' 

Williamsy J., said, 

“ I entirely concur ; and only wish to add that there is another rule as to 
leaving evidence to a jury, which is of the greatest importance, and that is, 
that where the evidence is equally consistent with either negligence or no 
negligence, it is not competent for the Judge to leave it to the jury to find 
either alternative, but it must be taken as amounting to no proof at all.** 
(See Hammock v. White, 31 L. J C.P. 129 ; S.C. 11 0.B-N.S. 588 ; Smith r. G.E. 
Ry. Co., L.R. 2, O.P. 4 ; Welfare v. L. & B. Ry. Co , L.K. 4, Q.B. 593 ; Moffat 
r. Batemnn, L.R. 3. P.C. 115 ; Kendall L. & S.W. Ry. Co.. L.R 7, Ex. 373; 
6 Mad. H C. Appx. xrxii ; Williams v, G. W. Ry. Co., L.R. 9, Ex. 157 ; Mandsoni 
V. Douglas, 6 Q.B.D. 145.) 

But there may be cases where the very fact of the accident raises 
the presumption of negligence, at least so far as to throw upon the 
defendant the burthen of showing that there was no negligence on 
his part. For instance, where the plaintiff, while walking along the 
street, was injured by a barrel falling upon him from an upper 
window, it W’as held that the plaintiff need not show affirmatively 
that there was negligence on the part of the defendant. (Byrne v. 
Boadle, 31 L.J. Ex, 13; S.C. 2 H. & C. 722 ; Scott v, London Dock 
Co., 34 LJ. Rx. 220;^Kearney v. L.B. & S.C. Ry.Co., L.R. 5. Q.IL 
411, Ajfd. 6 Q.B. 759.) And so where the door of a railway carriage flew 
open merely upon being pressed by the hand of a passenger, in conse- 
quence of which he fell out, but there was no other evidence that the 
door or its fastening w'as defective, it was held that his was primtl 
facie evidence of negligence against the railway company. (Ciee v. 
Met. Ry. Co., L. R. 8, Q.B. 161.) 

Where the person injured is in another vehicle, as, for instance, .a 
carriage, railway train, or ship, it has been held that he is so far 
identified with the person managing that vehicle, that if the accident 
is brought about by the fault of the manager, so that the latter could 
not complain of it, neither can he. (Thorogood v. Bryan, 8 C.B, 1 15 ; 
doubted in the Milan, 31 L.J. Adm, 105. See, however. Child V 
Hearn, L.R. 9, Ex, 176, and Armstrong v. L. & Y. Ry. Co., I..R. 10, 
Ex. 47.) And, so, w'here the person injured was a child, who was 
under the care of a grown person, to whose negligence the accident 
w'as mainly owing, though the defendant was also in some degree to 
blame, it w'as held that no action could be maintained in the name of 
the child, since he was identified with the party under whose charge 
he W'as, and the latter was so much in fault that he could not have 
sued. (Waite v. N.E. Ry. Co., 28 L.J.Q.B. 258 ; S.C. E.B. & p:. 
719.) But the common law doctrine, which forbids any action where 
there has been contributory negligence on the part of persons con- 
nected with the plaintiff, would not be applied in cases under the 
Penal Code, where the immediate cause of the injury was the defend- 
ant's negligence. The question would still be, was the injury caused 
by the negligence, or rashness of the defendant ? If it was, then 
he is liable. {Acc, 6 Mad. H.C., Appx. xxxii.) 

Of course, the conductor of a vehicle will always be answerable 
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criminally, as he would formerly have been answerable civilly, for an 
injury resulting to those under his own care through his rashness or 
n^lect. 

Accordingly, where the defendants* vessel, owing to the negligence 
of their servants, struck on a sand-bank, and becoming from that 
cause unmanageable was driven by the wind and tide upon a sea 
wall of the plaintiffs* which it damaged, it was held that the defend- 
ants were liable for the damage so caused. The vessel then became 
a wreck, and could only be removed by being broken up. She had 
valuable property on board and was broken up, not as fast as she 
might have been, but as fast as was consistent with the removal of 
the property. During the interval that elapsed between her be- 
coming a wreck and the final breaking up she did further injury. It 
was held that for this the defendants were not responsible, as they 
were entitled to remove the property before breaking her up. 
(Bailiffs of Romney Marsh v. Trinity House, L.R. 5, Ex. 204 ; Affa., 
1..R. 7, Ex. 217.) And if the defendants had chosen to abandon the 
wreck at once, they might have done so without breaking her up. 
(Brown v. Mallett, 5 C.B, 599, the Douglas, L.R. 7 P.D. 15 1.) Of 
course no charge can be brought under this section against any one for 
the negligence of his servants to which he has not himself not conduced, 
nor at all, unless hurt or injury results or is likely to result. Upon a 
similar s. 285, the Bombay High Court has held thft injury includes 
injury to the properly of any one as well as to his life, (K. v, Natha 
Lalla, 5 Bom. H.C.C.C. 67.) 

280 . Whoever navigates any vessel in a manner 

so rash or negligent as to endanger 
humau life, or to be likely to cause 
hurt or injury to any other person, 
shall bo punished with imprisonment of either de- 
scription for a term which may extend to six months, 
or with fine which may extend to one thousand 
Rupees, or with both. 

Commentary- 

Sec cases of fog. The Lancashire, L.R, 4 Ad. & Ec. 198; The 
Otter, Ibid, 203. 

281 . Whoever exhibits any false light, mark, or 

Exhibition of a ^J^oy, intending, or knowing it to be 
false light, mark, likely, that siich exhibition will mis- 
or buoy. navigator, shall be punished 

with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 
with both. 

282 . Whoever knowingly or negligently conveys. 
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or causes to be conveyed for hire, any 
«on°brwater*fo^ pe^son by water in any vessel, when 
hire in a vessel that vessel is in suoh a state, or so 
oTOT-ioaded or un- gg endanger the life of that 

person, shall be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 

Commentary- 

A ship owner, who knowingly sends out an unseaworthy vessel, 
will not be liable under this section (though he will be under s. 336) 
if it sinks carrying with it crew and captain, for they are not being 
conveyed for hire. But he would be answerable if a single passenger 
went to the bottom, or even if nothing whatever happened, provided 
the condition of the ship was, and might have been foreseen to be, 
dangerous. And I conceive it would be just the same if no danger 
whatever occurred, provided there w^ould have been danger in the 
ordinary course of things. If a ship were to be sent to China 
in a slate which would render it unsafe if bad weather came on, it 
would be no answer, after the event, to show that in point of fact 
there had been a calm the whole way. But a ship may be seaworthy 
for one voyage, for instance, a short coasting expedition, which would 
not be seaworthy if sent out across the ocean. (Sm. Merc. L. 382.) 

283 . "Whoever, by doing any act, or by omitting 
to take order -with any property in his 
.tracMon L^pub. possession or under his charge, causes 
danger, obstruction, or injury to any 
' person in any public way or public 

line of navigation, shall be punished with fine which 
may extend to two hundred Rupees. 

Commentary- 

Accordingly, blasting stones in a quarry adjoining a highway (R. 
V. Mutters, 34 L.J.M.C. 22), or the erection of telegraph posts of such 
dimensions as to render the way less commodious than before to the 
public, have been held to be unlawful acts and public nuisances. (R. 
V. United Kingdom Elec. Tel. Co., 31 L.J.M.C. 166; Atty.-Gen. v. 
Terry, L.R. 9 Ch. 423.) And, so, the laying down of a tramway in a 
road was held to be a nuisance, as being a substantial obstruction to 
the ordinary use of the road for carriages and horses, and as rendering 
the highway substantially unsafe and inconvenient, although to that 
part of the public w^ho used it as a tramway it was perfectly safe and 
a great convenience. (R. v. Train, 31 L.J.M.C. 169.) But a merely 
temporary obstruction to a thoroughfare, in doing a lawful and neces- 
sary act, such as the repair of a house, is, by English Law, not 
a nuisance. (Herring v. Met, Bd. of Works, 34 L.J.M.C. 224, 227.) 
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It seems doubtful whether any such exception can be grafted on 
s. 283* and such exceptional cases are even under English Law not 
regfhrded with favour. For instance, it was held, where an occupier 
•of a house took up the pavement, and dug a trench in the highway 
for the purpose of laying down a gaspipe from the main into his own 
house, that this act was indictable as a nuisance, and could not be 
justified as being such a temporary obstruction of the highway as 
was incidental -to the proper enjoyment of his property. (R. ni, 
Longton, 29 L.J.M.C. 118.) It wUl also be necessary to exercise 
caution in applying the English Equity Cases upon this subject. 
Many acts are admittedly nuisances at criminal law, though their 
civil consequences are not so important as to induce a Court of Equity 
to interfere by injunction. (See Alty.-Gen. v. Cambridge Gas. Co., 
L.R. 4, Ch. 71, 83.) Accordingly, it was held on the wording of a 
very similar English statute, that it was an unlawful obstruction of a 
train where the defendant altered the signals on the line from clear 
to danger^ so as almost to bring the train to a standstill. (R. v. 
Hadfield, L.R. i, C.C. 253.) 

No offence will have been committed where the injury follows from 
a lawful act, done in a proper manner. For instance, where the 
defendant, being employed by a duly authorized corporation to 
construct a sewer in a highway, filled it in properly, and some months 
afterwards a hole formed in the place from the natur: 1 subsidence of 
the materials, it was held that no responsibility attached to the 
defendant for damage caused to the plaintiff by tumbling into the hole. 
(Hyarns v. Webster, L.R. 4, Q.B. 138.) It would have been different, of 
course, if he had made the sewer without authority, or filled it up in 
a negligent manner. So, when it was found that a footpath had been 
dedicated to the public, subject to the right of the owner of the land 
to plough it up for a period of each year, the exercise of such a right 
would not authorize either in action, or an indictment. (Mercer v. 
Woodgalc, L.R. 5, Q.B. 26.) 

It would seem that under this section obstruction to some person 
must be found either expressly, or at all events as a matter of neces- 
sary inference. When a policeman deposed that he “saw a bad smell- 
ing net dried on the road by the side of the defendant’s house so as 
to cause obstruction to persons passing by,” the Court held that this 
did not make it sufficiently “ appear that obstruction was caused to 
any particular individual or individuals” (R. v. Khader Moidin, 
4 Mad. 235.) But if the net had been hung so as to stop up the 
way, 1 imagine it would not have been necessary to prove that any 
particular person had in fact been obstructed. 

Under this section also, as in all the similar cases, the danger or 
injury must be such as would naturally follow from the act. There- 
fore, where the facts were, that the defendant, being possessed of land 
abutting on a public foot-way excavated an area in the course of 
building a house immediately adjoining the foot-way, and left it un- 
protected, and a person walking in the night fell in, the defendant 
was held to be liable ; though, in point of law, the party who fell in 
was off the road, and was in law a trespasser. (Barnes v. Ward, o 
C.B. 392 ; Hadley v. Taylor, L.R, i, C.P. 53.) But the contrary was 
. held where a man made a well in the middle of his field, through which 
there was a right-of-way, and a person, straying off the path at night. 
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fell into it. Martin^ B, after citing the last case with approval, 
said, 

*' Bnb when the eTccavation is made at some distance from the way, and the 
person falling into it would bo a ti-espassor upon the defendant’s land before 
he reached it, the case seems to be different. We do not see where the liability 
is to stop. A man, going off a road in a dark night, and losing his way, 
may wander to any extent. We think the proper and true test of legal liability 
is, whether the excavation he substantially adjoining the way.” (Uardcastle v, 
S. Y. By. Co., 28 L.J. Ex. 139; 8.U. 4 H. & N. 67; Honnsell v. Smith, 29 
L.J.C.P. 203; B.G. 7 C.B.N.S. 731; Binks v. South Torkshiro Railway Co., 
33 L. J.Q.B. 26 ; S.O. 3 B. A 8. 244.) 

The fact that the owner has given permission to the public, or to a 
certain class of persons, to pass over his property does not make it 
a public way, so as to prevent his erecting dangerous constructions 
upon it, or even so as to cast upon him the obligation of fencing 
them round so as to guard against injury from them. Therefore, 
w'here the workmen in a Government dock-yard were allowed to cross 
certain land within the premises in order to reach water closets, and 
a Government contractor was allowed to erect machinery which crossed 
the shortest and most convenient, though not the only, way to these 
water closets, and one of the workmen was injured by the machinery, 
it was held that no action was maintainable against the contractor. 
(Bolch V, Smith, 31 L.J. Ex. 201 ; S.C. 7 H. & N. 736; Gautret v. 
Egerton, L.R. 2, C.P. 731.) But even in such a case the owner of 
the land is bound not to do anything likely to cause injury to those 
who came upon the land by his permission without giving them due 
notice, or otherwise placing it in their power to protect themselves. 
Therefore, where upon a private road, along which persons were in 
the habit of passing with the owner’s permission, the defendant placed 
building materials, and gave no notice, by signal or otherwise, it was 
held that he was liable for the injury which accrued to a passer-by. 
Willes, J., said, 

"The defendant had no right to set a trap for the plaintiff. A person 
coming on lands by license lias a right to suppose that the person who gives 
him the license will not do anything which causes him an injury.” (Corby t’. 
Hill, 27 L.J.C.P. 318 ; S.C. 4 C.B.N.S, 656, and soo Bolch v. Smith, uh. stipra. 
White V. Phillips, 33 L.J.C.P. 33; Indormaur v. Dames, L.R. 1 C.P. 274, 2 
C.P. 311.) 

The property which creates the nuisance must be under the control 
of the person charged, so as to make it possible for him to remove 
obstruction, or cause of danger. Accordingly, where a ship sank in a 
navigable river without the fault of the owner, and was abandoned by 
him, it was held that he was not answerable, either by indictment or 
suit, for any injury that might result from its lying in the bed of the 
river. The Court considered that, after shipwreck and abandonment, 
the property ceased to be in the possession, and under the control of 
the former owner, and that he was under no obligation to add to his 
existing misfortune by incurring the expense of either raising the 
vessel, or keeping a continual watch over it. (Brown Mallet, 5 
C.B. 599 ; Bailiffs of Romney Marsh v. Trinity House, L.R. 5, Ex. 204 ; 
The Douglas, 7 P.D. 151, ante p. 231.) 

A question may often arise under this section as to the respective 
liabilities of the owner and of the occupier of property. According 
to the doctrine both of Criminal and of Civil law, the tenant is the 
person primarily liable, where the property in his occupation is a 
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nuisance to others, either through an act, or an omission, on his part. 
And this would be so, even though as between himself and his land* 
l6rd he was under no obligation to repair. In an old case, the de- 
fendant was indicted for not repairing a house standing ruinous upon 
the highway, and likely to fail : just such a case as is pointed to by 
s. 283. The indictment alleged that he was bound to repair, by reason 
of the nature of his holding, and the verdict found that he was a 
tenant-at-will, who certainly is not bound to repair as regards himself 
and his lessor. But the Court held that the statement that he was 
bound to repair by reason of his holding was 

Only an idle allegation ; for it ie not only charged, but found, that the 
defendant was occnpier, and in that respect he is answerable to the public ; for 
the house was a nuisance as it stood, and the continuing the house in that con* 
dition is continuing the nuisance. And as the danger is the matter that con- 
cerns the public, the public are to look to the occupier and not to the estate, 
which is not material in such case to the public.” (B. v. Watts, 1 Salk. 857 ; 
See Tarry v. Ashton, 1 Q.B.D. 314.) 

So, in a case where the charge was that the defendant, the occupier 
of a house, kept his privy in such a state that the soil penetrated 
into his neighbour’s cellar, the Court pithily said, he whose dirt it 
is must keep it that it may not trespass.” (Tenant v, Goldwin, 1 
Salk. 3601 Hodgkinson v. Ennor, 32 L.J.Q.B. 231; Fletcher v> 
Rylands, L.R. l. Ex. 265; L.R. 3, H.L. 330 j Humphries w. Cousins, 
2 C.P.D. 239.) 

In order to make a person liable for injury toothers caused by the 
management of his property, there must either be negligence in its 
management, or such a non-natural use of it, as compels the person 
so using his property to see at all hazards that no loss follows to 
others. In the case of Fletcher v, Rylands {ub. sup.) the latter was 
the ratio decidendi. There, a land-owner had constructed a reservoir 
upon his land, the water from which had escaped through some old 
shafts, of which no one appears to have been aware, into the plaintiff’s 
mine. It was held that the defendant was liable, on the ground, as 
expressed by Lord Cranworth, that ” if a person brings, or accumu- 
lates, on his land anything which, if it should escape, may cause 
damage to his neighbour he does so at his peril. If it does escape and 
cause damage, he is responsible, however careful he may have been 
and whatever precautions he may have taken to prevent the damage.” 
(L.R. 3, H.L. 340.) And so the Lord Chancellor (Cairns) spoke of 
this as being a non-natural use of the land, for the purpose of intro- 
ducing into the close that which in its natural condition was not in, or 
upon, it. (Ibid. 339.) See, too. Smith v. Fletcher, L.R. 7, Ex. 305; 
9 ibid. 64; 2 App. Ca. 781; West Cumberland Iron & Steel Co. v, 
Kenyon, ii Ch. D. 782; Wilson v, Waddell, 2 App. Ca. 95; Broder 
V. Saillard, 2 Ch. D. 692;' Powell v. Fall, 5 Q.B.D. 597, 

In a case in Madras, of great importance, it was attempted to 
extend the doctrine of Fletcher v. Rylands to the case of tanks in 
this country, and to hold the proprietor of the tank liable for injury 
caused by its bursting, though from no negligence in the construc- 
tion or repair of the tank. The High Court, however, refused to apply 
the doctrine to such a case ; holding, that in India the storing-up of 
water for agriculture was the natural, proper, and necessary mode of 
using the land and the water which came upon it ; and that the land- 
owner was only liable for negligence. (Madras Ry. Co. v. Zemindar 
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of Karvaitnugger, 5 Mad. H.C i^g; 6 ibid, i8o; Affd. in P.C.L.R. i, 
I. A. 364; S.C. 14 B.L.R. 209 ; S.C. 22 Suth. 279, followed Ram Lall 
Singh V, Lill Dhary, 3 Cal. 776.) And, so, even in England, subse- 
quently to the case of Fletcher v, Rylands, where the defendant being 
occupant of the upper story of a house, the ground-floor of which was 
occupied by the plaintiffs, and the rainwater from the roof being col- 
lected by gutters into a box, from which it was discharged into the 
drains, a rat made a hole in the box, from which the water flowed 
upon and injured the plaintiif^s goods, it was held that the defendant 
had dealt with the water in the usual way, and not having been guilty 
of any negligence was not liable. (Carstairs v, Taylor, L.R. 6, Ex. 
217.) A similar decision was given where the property of the 
tenant on the ground-floor of a house was injured by leakage 
from a w'ater closet occupied by the tenant of the second floor. 
It being found that the owner of the water closet did not know 
of the defect in the water closet, and was guilty of no negli- 
gence, the Court held that he was not liable. (Ross v. Fedden, L.R, 
7 Q.B. 661.) Nor does the escape of water which has been stored for 
the common benefit of the plaintiff and others come within the 
principle of Fletcher v. Rylands, where there has been no negligence 
on the part of the defendant (Anderson v, Opparheimer, 5 Q.B.D. 602.) 

The doctrine of Fletcher v. Rylands appears also to be limited by 
a further exception, vis,, that even where the dangerous element has 
been introduced by the defendant himself, still if its escape arose 
from vis 7najor, or the act of God, he would not be answerable. (See 
per Blackburn, J., in that case, L.R. i. Ex. 280, approved, on appeal, by 
Lord. Cairns, L.R. 3, H.L. 339, and by Lord Cranworth, Ibid, 340.) 
This was the ground of the decision in Nichols v. Marsland. (L.R. 10, 
Ex. 255 ; 2 Ex. D. X.) There, the defendant had formed three 

artificial lakes upon his property by damming up a stream which 
ran through it. In consequence of a thunderstorm, accompanied by a 
rainfall of unprecedented violence, the embankments were swept away, 
and the damage complained of was caused by the stored-up waters 
rushing out. It was found by the jury that there was no negligence 
in the construction, or maintenance, of the works, and that the rain- 
fall was most excessive. The Court distinguished the case from that 
of Fletcher v. Rylands, on the ground that “ there the defendant 
poured the water into the plaintiff’s mine. He did not know he was 
doing so ; but he did it as much as though he had poured it into an 
open channel which led to the mine without his knowing it. Here the 
defendant merely brought it into a place where another agent let it 
loose.” As to vis major, the Court said, “In this case I understand 
the jury to have found that all reasonable care had been taken by the 
defendant, that the banks were fit for all events to be anticipated, and 
the weirs broad enough ; that the storm was of such violence as to be 
properly called the act of God, or vis major. No doubt, not the act 
of God, or vis major, in the sense that it was physically impossible to 
resist it, but in the sense that it was practically impossible to do so. 
Had the banks been twice as strong, or if that would not do, ten tim^^ 
and ten times as high, and the weir ten times as wide, the mischief 
might not have happened. But those are not practical conditions, 
they are such that to enforce them would prevent the reasonable use 
of property in the way most beneficial to the community.” (See too 
Box V, Jubb, 4 Ex. D. 76; Atty.-Gen. v. Tomline, 12 Ch. D. 214.) 
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It will be observed that this case was very similar to that of the 
Karvaitnugger Zemindary, which, however, was not cited either in the 
argument or judgment. 

Even acts done by others, not upon the defendant’s property, nor 
with his permission, if caused ^ his use of his own property, may be 
the subject of an indictment. For instance, a man established upon 
his land a shooting ground for killing pigeons, in consequence of 
which persons collected in the neighbourhood to kill the pigeons which 
escaped from his land, and he was indicted and convicted for the 
nuisances so caused, though there was evidence that he employed 
persons to keep these irregular shooters off his grounds. Littledale, 
]>, said, 

has been contended that to render the defendant liable it mnst be his 
object to create a uuisauce, or else that must bo the necessary and inevitable 
result of his act. No doubt it was not his object, but I do not agree with the 
other position; .because, if it is the probable consequence of his act he is 
answerable as iif it were his actual object. 

And Taunton^ J., said, 

“ It is laid down that all common stages for rope dancers, and all common 
gaming houses are nuisancen in the eye of the law, not only because they are 
great temptations to idleness, but because they are apt to draw together great 
numbers of disorderly persons, which cannot but bo very inconvenient to the 
neighbourhood. Also, it has been holden that a common playhouse may be a 
nuisance if it draw together such a number of coaches, or peop^, as prove gene- 
rally inconvenient to the places adjacent. The present is a very similar case.*’ 
(U. V. Moore, 3 B. & Ad. 184, 188.) 

So in this country nautches, or displays of fireworks upon a man’s 
own premises, might be indictable on account of the danger or obstruc- 
tion caused by them to passers-by. (Walker v, Brewster, L.R. 5, Eq. 

250 

According to civil law, and a fortiori according to criminal law, the 
landlord is not liable, merely because premises in the occupation of a 
tenant are in such a state as to amount to a nuisance. Where the 
owner of property was sued for not repairing his fences, whereby the 
plaintiff was damaged, lord Kenyon^ C.J., said, 

“ It is clear that this action cannot be maintained against the owner of the 
inheritance when it is in the possession of another person. It is so notoriously 
the duty of the actual occupier to repair the fonces, and so little the duty of 
the landlord, that without any agreement to that effect the landlord may 
maintain an action against his tenant for not doing so, upon the ground of the 
injury done to the inheritance. And deplorable indeed would be the situatioa 
of landlords if they were liable to be narrsssed with actions for the culpable 
neglect of their tenants.** (Gheetham v. Hampson, 4 T-K. 818.) 

And so it was held where the action against the owner, who was 
not the occupier of the house, was for allowing sewers to remain 
undrained so as to be unhealthy. (Russell v. Shenton, 3 Q.B. 449.) 

On the other hand, a person who has created a nuisance upon his 
property while in his possession cannot free himself from liability 
merely by leasing it out to another. As, for instance, if a man were 
to demise a house which was in a ruinous and falling state, or which 
had any other dangerous, or unwholesome, nuisance upon it. (R. v, 
Fedly, i Ad. & E. 822; Todd v. Flight, 30 L.J.C.P. 21 ; S.C. 9 
C.B.N.S. 377 ; Draper v. Sperring, 30 L.J.M.C, 225 ; S.C. lo C.B.N.S. 

30 in 
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1 13; Nelson v. Liverpool Brewery Co., 2 C.P.D. 31 1.) Here, the 
continually recurring evil is the result of the acts done, or allowed, 
during possession, and continuance of which is sanctioned by letting 
out the premises on which they are ; therefore, they will be properly 
punishable. And so it is at civil law, where the landlord receives 
back into his possession property upon which a nuisance has been 
created during the tenancy, and then lets it out again with the nui- 
sance upon it. (IhidJ) For the person who receives a profit from the 
use is answerable for the nuisance. (R, v. Pedly, i Ad. & E. 827.) 

But under the Code, inasmuch as the landlord had not himself 
caused the obstruction by doing any act, his liability would turn upon 
the question whether he had, while the property was again in his 
possession, omitted such proper precautions as he was bound to take 
to prevent the continuance of the nuisance. This would be a question 
of fact, depending on his own personal knowledge of the existence 
of the nuisance; upon the length of time the property remained in 
his possession ; and upon the absence of any proper steps to secure 
its removal. If he leased the property out again, not knowing of the 
existence of anything injurious, or with due stipulations that the 
tenant should remedy it, 1 do not think he would be indictable. 
(Pretty v. Bickmorc, L.R. 8, C.P. 401; Gvvinnell v. Gamer, L.R. 10, 
C.P. 658.) 

And it has been held, that a landlord who continued a tenancy 
from year to year was answerable for a nuisance which had been 
created since the commencement of the tenancy, and of which he had 
no knowledge, because each year that the tenancy was continued was 
a new letting. (Gandy v, Jubber, 33 L.J.Q.B. 151.) But such a case 
would clearly not be within the Penal Code, as it could not be said 
that the property with the nuisance upon it had ever been in his 
possession, or under his charge. 

A different question would arise where the party who created, or 
permitted, the nuisance sold the property instead of leasing it. Here, 
according to English civil law, his liability would cease, and that of 
the purchaser be substituted. The latter position was expressly laid 
down by Littledale, J., in one of the cases cited above, (R. v. Pedly, 
1 Ad, & E. 827) where he says. 

If a nuisance be created and a man purchases the premises with the nuisance 
upon them, tbt>ugb there be a demise for a term at the time of tho purchase, so 
that the purchaser has no opportunity of removing the nuisance, yet by pur- 
chasing the reversion he makes himself liable for the nuisance.” 

The former position seems also to follow from the principle on 
which the responsibility of the landlord is rested, viz,, “ that the 
receipt of rent is an upholding and cohthiuing of the nuisance.’* 
{supra, I Ad. & E. 826.) It necessarily follows that one who has 
parted with all interest in, and power over, thO.land must cease to be 
answerable in respect of it. I conceive that in such a case the pur- 
chaser would not be criminally liable under s. 283. It is clear that the 
purchaser of property out on lease has it neither in his possession 
nor under his charge,*’ and the danger, &c., certainly does not arise 
from his doing any act, or omitting to take order with the property** 
over which he has no control. As regards the seller, the case sup- 
poses that the danger, &c., has arisen from acts done, or omitted, by 
him while the property was in his possession. If so, he would remain 
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liable under the Code. Of course, as his possession became more 
remote in point of lime, the difficulty of tracing any danger, injury, 
or^ obstruction to his immediate act, or omission, would become 
greater and greater. , 

Again, there may arise many questions as to who is the person 
in whose possession, or under whose charge, the property is or was at 
the time of the wrongful act. I imagine that these words describe 
what is generally known as the occupant of premises. Where the 
owner keeps the property in his own hands, he will be the occupant ; 
where he puts in a tenant, the latter will be the occupant, and the 
occupation of servants, or agents, will in either case be the occupation 
of the principal. (Rich v. Basterfield, 4 C.B. 783.) So, even a land« 
lord may, under temporary circumstances, be in possession of pre- 
mises which are leased out, as, for instance, if they are given up to 
him for the purpose of executing repairs, (Leslie v. Pounds, 4 Taunt. 
649.) 

But although the possession of the servant, or agent, will be the 
possession of the master, the acts, or omissions, must be the personal 
acts, or omissions, of the occupant himself. In one case the captain 
.and pilot of a steamer — that is, the persons in whose possession and 
charge it was — were indicted for running down a smack ; and it 
appeared that when the steamer started there was a man forward in 
the forecastle to keep a look out, that the accident happened at night, 
when the captain and pilot were on the bridge between the paddle 
boxes, and that no person was forward on the look out at the time* 
Park, J., said, 

“ Then tho captain is not rcsponsiblo in felony. It is the fault of the person 
who ought to bo thore, and who may have dl«obc*ye(l orders. In a criminal case 
every man is responsible for his own act ; there must bo some personal act. 
Theso persons may bo civilly responsible.** 

At the conclusion of the case a juryman asked, Is the captain 
bound to have a person on the look out?” 

Alder son, B., answered, 

“ Civilly he is, but not criminally.** (1 Russ. 831. See, too, Daniel r. 
ilctropolitan Railway Co., L.K. 3, C.P. 216, olU.) 

This last answer must be taken with a little explanation, or it may 
be misunderstood. The captain of a ship is bound to take the usual 
precautions to have a person on the look out. If the captain of a 
steamer were to go quietly to sleep, knowing perfectly that there was 
no watch on deck ajfid. ^hat there would be no watch, he would be 
criminally liable, fbf thls^yould be a direct act of personal miscon- 
duct. What the jui^ment h^eant was, that if he had reason to believe 
that the proper precautions were being taken, he would not be 
answerable if those precautions were in fact neglected without his 
knowledge. (Dickenson v, Fletcher, L.R. 9, C.P. i acc,) 

Again, who maybe said to be “ in charge” of property? I con- 
ceive, only the person whose duty it is, in consequence of that position, 
to do or refrain from the particular act which is the ground of com- 
plaint. If I put a servant in charge of my house during my absence, 
he will be answerable if he lets off rockets out of the windows, so as 
to frighten the horses of passers-by. But he will certainly not be 



PUBLIC KUISANCB. 


238 


[Chap. XIV» 


answerable for omissions to repair, which he has neither power, nor 
authority, to do. 

Again, can a person be said to be in charge of property, because he 
has a particular duty cast upon him in respect of it? For instance, 
a landlord who is bound to make all repairs in a house ? Municipal 
Commissioners whose duty it is to keep the roads in order ? Civilly, 
the landlord and the Commissioners would certainly be liable to any 
one who was injured by their neglect. (Payne v. Rogers, 2 H. Bl. 
349; Mersey Docks v. Gibbs, L.K. i, H.L. 93.) Criminally, I think, 
the landlord would not be liable, but that the Commissioners would. 
Upon the latter point, however, 1 advance my opinion with very 
great diffidence. 

I think a landlord would not be liable merely upon his agreement 
with the tenant. The civil action rests upon the breach of his duty, 
and upon the ground that if the party injured were compelled to sue 
the tenant, the latter would have his action against the landlord, which 
would tend to the multiplication of suits. (Per Heathy supra, 2 
H. Bl. 350.) The statutory liability is limited to those who have pos- 
session, or charge, of the property, both of which words seem to me 
to involve the idea of custody, and not to refer merely to the power or 
duty of doing acts. 

As regards Municipal Commissioners, however, Act V of 1878, 
s. 226, expressly enacts that all public streets, which by s. 3, clause (o) 
are made to include roads, shall be vested in and belong to the Com- 
missioners. Then as regards the duty cast upon them, s. 233 pro- 
vides that they ** shall ivom time to time cause the public streets 
to be maintained, repaired, etc. ; and may make and maintain foot- 
ways in any street.^’ By s. 107 of the former Municipal Act (IX 
of 1867) which followed its predecessor (Act XVI of 1856) in that 
respect, the duty of the Commissioners to repair was qualified by the 
provision, “ so far as the funds at their disposal will admit.” Here, 
then, w'C have the roads made the property of the Commissioners, 
(Coverdale v. Charlton, 4 Q.B.D, 104,) and an imperative duty cast 
upon them of repairing the highways. Now, according to English 
law, a similar duty of repair was cast upon the inhabitants of the parish, 
and for breach of this duty an indictment would lie. No doubt it was 
also held that no indictment would he against Turnpike Trustees for 
neglect of the roads ; but those decisions rested upon the principle 
that the parties properly liable were the inhabitants of the parish, who 
w'ere at once the owners of the road and bound at law to repair it. 
(R. V, Netherthong, 2 B. & Aid, 179 ; R. v. Oxford and Witney, 12 
Ad. & E. 427.) It appears to me, then, that under Act V of 1878, the 
Municipal Commissioners are placed in the same position as the in- 
habitants of an English parish were at common law. It would follow, 
then, that under s. 283 they could be indicted for injury resulting from 
their own acts, or omissions. (Bathurst v. Maepherson, 4 App. Ca. 
256.) But if the nuisance complained of arose, not from any wrong- 
ful act or omission of their own, but from the wrongful act or omission 
of some person employed by them, and of which they had no actual 
cognizance, they would be liable to action (Mersey Docks v, Gibbs, 
L.R. I, H.L. 93 ; Coe v. Wise, L.R. i, Q.B, 71 1 ; Foreman v, Can- 
terbury, 6 ibid, 214 ; Winch v. Conservators of Thames, L.R. 9, C.P. 
37B) and, apparently, also [to indictment, if the nuisance were caused 
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by the acts of persons employed by them to do the particular thing, 
in the doing of which the nuisance arose. (R. v, Stephens, L.R. i, 
Q.B. 702.) But I do not think they could be indicted for injuries 
arising from the wrongful omissions of their servants, unless trace- 
able to their own personal neglect. 

It is certainly to be regretted that neither the framers of the Code, 
nor the law Commissioners should have noticed, either in their illus- 
trations or reports, any of the very important questions to which the 
sections in this chapter give rise. 

Under all these sections it will probably be held, in conformity 
with the principles of civil law, that much greater caution will be 
required in reference to the general public than will be called for in 
regard to a man’s own servants who are employed in any occupation 
of danger. Their employment is voluntary, and, from its very 
nature, gives them full notice of all the perils to which they are 
exposed, and of the precautions by which those perils may be avoided. 
Accordingly, where a workman was killed while using a machine 
for raising weights, the evidence being that another, and safer, mode 
of raising weights was usual, and had been discarded by orders of 
the defendant, it was held that the latter was not liable. Pollock^ 
C.B. said, “ A servant cannot continue to use a machine he knows to 
be dangerous at the risk of his employer.” (Dyn^n v, Leach, 26 L 
J. Ex. 221.) But it would be otnerwise if the master had directly 
conduced to the injury of his servant by any act of personal neglect. 
As, for instance, where the master was a miner and the workman 
had pointed out that a stone overhanging the works was dangerous, 
and likely to fall, and it did fall soon after and killed him. And, so, 
in another case, where a miner was killed by the fall of a stone upon 
him while he was being drawn up through the shaft of the mine. 
There, it was found that the stone fell ” by reason of the shaft being 
in an unsafe state from causes for which the master, the defendant,*was 
responsible.” (Cited, Dynen v. Leach, 26 L.J. Ex. 222 ; Mellors 
Shaw, 30 L.J. Q.B. 333; S.C, i B. & S, 437 ; . Holmes v. Clark, 31 
L.J. Ex. 356 ; Watling v, Oastler, L.R. 6, Ex. 73 ; Britton v, G.W. 
Cotton Co., 7 ibid. 130.) 

So, persons engaged in a Gunpowder manufactory, in a Chemist’s 
laboratory, or in a Druggist’s shop, are expected to know the dan- 
gerous character of the articles with which they are surrounded, and 
to take the proper precaution against them. But if similar com- 
modities were left about in places open to servants, strangers, and 
the public generally, a much greater degree of precaution would be 
necessary, in guarding against danger and in giving notice to those 
who might expose themselves to risk. 

By s. 336 any rash or negligent act, by which life or safety is en- 
dangered, is punishable. 

284 . Whoever does, with any poisonous sub- 

Na ugont con- * manner so rash or 

dtiet negligent as to endanger human life, 

or to be likely to cause hurt or injury 
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to any other person, or knowingly or negligently 
omits to take such order with any poisonous sub- 
stance in his possession as is sufficient to guard 
against any probable danger to human life from 
such poisonous substance, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

285. Whoever does, with fire or any combustible 

matter, any act so rashly or negli- 
durt gently as to endanger human life, or 

likely to cause hurt or injmy to 
any other person, or knowingly or 
negligently omits to take such order with any fire, 
or any combustible matter in his possession, as is 
sufficient to guard against any probable danger to 
human life from such fire or combustible matter, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to six months, 
or with fine which may extend to one thousand 
Rupees, or with both. 

Commentary. 

It has been held upon this section that the words injuiv to any 
person include injury to his property as well as to his person.” (R. v. 
Natha Lalla, 5 Bom. H.C.C.C. 67.) 

See note to s. 277, ante p. 225. 

286. Whoever does, with any explosive sub- 

stance, any act so rashly or negli- 
gently as to endanger human life, or 
to ony expioriie £o ^6 likely to cause hurt or injury 

substance. i i 

to any other person, or knowingly 
or negligently omits to take such order with any 
explosive substance in his possession as is sufficient 
to guard against any probable danger to human life 
from that substance, shall be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine which may extend . 
to one thousand Rupees, or with both. 
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See note to s. 277, ante p. 225. 

• 287 . Whoever does, with any machinery, any 

„ ^ act so rashly or nearliffently as to 

duct with reapect endanger human hie, or to be likely 
iSthS^M^onS to cause hurt or injury to any other 
of the offwder’^ person, or knowingly or negligently 
omits to take such order with any 
machinery in his possession, or under his care, as is 
sufficient to guard against any probable danger to 
human life from such machinery, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Commentary. 

See as to unfenced machinery, Indcrmaur v. Dames, L.R. 2, C.P. 
3H ; Britton v. G. W. Cotton Co., L.R. 7, Ex. 130. 

288 . Whoever, in pulling down or repairing any 

building, knowingly or negligently 
re^?t*rpuUiig omits to take such order with that 
buiidingsr*”^*"°® building as is sufficient to guard 
against any probable danger to human 
life from the fall of that building, or of any part 
thereof, shall be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 

289 . Whoever knowingly or negligently omits 

Negligence with t^ko suoh Order with ai^ animal 
respect to any in his possession as IS sufficient to 
ammai. guard againSt any probable danger to 

human life, or any probable danger of grievous hurt 
from such animal, shall be punished with imprison- 
ment of either description for a term which may ex- 
tend to six months, or with fine which may extend to 
one thousand Rupees, or with both. 

Commentary. 

See note to s. 277, ante p, 225. 
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The principal point to be considered under this section will be the 
knowledge that the defendani had of the dangerous properties of the 
animal. Where the very nature of the animal gives him warning, 
his knowledge will be assumed ; as, for instance, if a person were to 
choose to make a pet of a tiger, or a bear. Otherwise, express know- 
ledge will have to be shown, in order to involve the necessity of un- 
usual caution. Where injury is done by a horse, a pon}' (R. v. Chand 
Manal, 19 Suth. Cr. i) a bull, or a dog, and it is not shown that 
the animal was peculiarly vicious, or that his vice was known to 
his master, no indictment could be maintained, unless he had neg- 
lected the ordinary precautions employed by every one who uses 
such animals. (Hammack v. White, 31 L.J.C.P. 129; S.C. 11 
C.B.N.S. 588; Cox V, Burbidge, 13 C.B N.S. 430; S C. 32 L.J.C.P. 
89; 4 RJ. & P.359; 3Mad.H.C. Appx.xxxiii ; S.C. Weir, 72 [98].) 
But if the animal had evinced a savage disposition, to the knowledge 
of the owner, it would not be necessary to shew that ho had actually 
injured any one. (Worth Gilling, L.R. 2, C.l\ 1.) And if the 
owner appoints a servant to take care of an animal, all facts showing 
its character which are known to the servant are, in view of the law, 
known to the master, so as to make him answerable for their con- 
sequences. (Baldwin v, Casella, L.R. 7, Ex. 325.) And although 
notice of its vicious habits will not necessarily, and as a matter 
of law, be sufficient, if given to any servant, still if such notice is 
given to one who is entrusted, even occasionally only, with the 
conduct of the defendant’s business, with the intention that it .should 
come to the knowledge of the defendant, it is for the jury to say 
whether or not it amounts to notice to him. It will be for them to 
say, whether the persons who received actual notice stood in such a 
relation to the delendant that it was their duty to communicate the 
notice to him, and whether in fact they did so communicate it. (Apple- 
bee V. Percy, L.R. 9, C.P. 647, 658.) 

Where the animal is known to be mischievous, the rule of civil law 
seems to be to infer negligence absolutely, from the mere fact that 
an injury has followed. Where the injury arose from a savage 
monkey. Lord Denman laid down the law as follows : 

“ The conclnsiion to bo drawn from an examination of all the authorities 
appears to be this, that a person kuepinjf a Tnisehipvous animal, with knowledge 
of its propensities, is bound to keep it secure at his jitn-il ; and that if it does 
mischief, negligence is presumed, without express averment. The negligence 
is in keeping such an animal after notice.*’ (May v. Burdett, 9 Q.B. 112 ; See 
Fletcher v. Kjdands, L.R. 1 , Ex. 281 .) 

It is probable, however, that the interpretation of this section would 
be stricter, as is always the case where the doctrine of constructive 
negligence is applied to criminal law; and that if every proper and 
reasonable precaution had been taken, no criminal indictment would 
lie, even though the animal finally escaped and did damage. A good 
deal would also turn upon the lawfulness of the object for ^yhich 
the creature was kept. Even if it were legal negligence in a private 
person to keep a tiger for his own amusement, the same doctrine 
would not be applied to a keeper of a Government menagerie. If 
it were, such an institution would become impossible. Again, it 
would be a different thing if it could be shown that the animal was 
justifiably kept for purposes of .self-defence. Accordingly, where a 
man got into the garden of another by night and was there injured 
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by a dog, and it appeared that the dog was kept for the protection 
of the garden, and was tied up all day, but was let loose at night : 
Lord Kenyon said, 

“ That every man had a right to keep a dog for the protection of his garden, 
or houso : that the injury which this action was calculated to redress was, 
where an animal known to be mischievous was sufPered to go at large, and the 
injury therefore arose from the fault of the owner in not securing such a.aimal, 
so as not to endanger or injure the public : that here the animal had been 
properly let loose, and the injury had arisen from the plaintiflE’s own fault 
in incautiously going into the defendant’s garden after it had been shut up.” 
(Brock V. Copeland, 1 Esp. 203.) 

On the oilier hand, where a commoner turned out on a common, 
across which there were public footpaths, a horse which he knew to be 
vicious and dangerous, and it kicked and killed a child, it was held 
that he was criminally liable, though the child had strayed on to the 
common a little way off the path. And the majority of the Judges 
seemed to be of opinion that the result would have been the same, 
though the child had strayed a considerable distance from the path. 
(R. V. Dant, 34 L.J.M.C. 119; S.C. L & C. 567,) Under s. 289 the 
question would be merely one of fact; was the danger wliich followed 
one which was rendered probable by letting loose such an animal 
in such a place ? 

The defendant is only bound to guard against probable danger ; 
that is, such clanger as may be calculated to ari^e from the nature of 
the beast itself. But I conceive that no indictment would lie if 
an injury arose to any one from his own obstinate and foolhardy 
conduct in venturing too near it, with full knowledge of its quali- 
ties. And even in civil cases, Lord Denman said, that if the injury 
W'as solely occasioned by the wilfulness of the plaintiff after warning, 
that might be a ground of defence. (May v. Burdett, 9 Q.B. ii 3 .) 

Here also, as I have remarked before, a greater degree of precau- 
tion will be necessary in dealing with the general public than will be 
required in the case of servants, who take the risk with full knowledge 
of it. A livery stable-keeper who knowingly sent a vicious, untrained 
horse to a customer to ride, without informing him of its qualities, 
would be liable under this section. But he would not be so if he 
merely put a rough-rider upon the horse’s back to break him in, 
though in fact the man were thrown and killed. 

290 . Whoever commits a public nuisance in any 
case not otherwise punishable by this 
pnbSo Oode, shall be punished with fine which 

may extend to two hundred Rupees. 

Commentaxy- 

Sec note to s. 277, ante p. 225. The fact that a prostitute visits 
a dAk bungalow, after being warned by the person in charge not to 
do so. is not indictable under this section, when- she was not shown 
to have annoyed any one, or committed any impropriety, beyond 
what was involved in her attending upon a traveller at his request. 
(R. V. Mussumat Begum, 2 N.W.P. 349.) Persons who on a public 
road induce villagers to play at cards and win money from them, are 
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jruilty of a nuisance under this section (Mad. H.C. Pro., 28th Jan. 
1878 : S.C. Weir, 73 [lOoD though gambling in a private house is not 
per such an offence (Mad, H.C. Pro., 25th Feb. 1879; S.C. Weir, 74 
[ 100].) The omission to prevent ponies, or buffaloes, straying is not, it 
has been held, punishable under this section. (Joynath ». Jamul, 6 
Suth. Cr. 71 ; Onooram Lamessor, 9 ih, Cr. 70.) 

A sentence of rigorous imprisonment in default of payment of the 
fine imposed under this section is legal (R. tf. Yellaniandu, 5 Mad. 
> 57 .) 

291 - Whoever repeats, or continues, a public 
nuisance, having been enjoined by any 
n n rHa n°c o'StOT public servaut, who has lawful author- 
TOutiane” issue such injunction, not to 

repeat, or continue, such nuisance, 
shall be punished with simpfe imprisonment for a 
term which may extend to six months, or with fine, 
or with both. 

See Cr. P. C. ss. 133, 144, ante pp. 158, 159. 

292 Whoever sells, or distributes, imports, or 
prints for sale or hire, or wilfully 
*oene*bookJ*’^°*^ exhibits to public viow, any obscene 
book, pamphlet, paper, drawing, paint- 
ing, representation, or figure, or attempts or offers 
so to do, shall be punished with imprisonment of 
either description for a term which may extend to 
three months, or with fine, or with both. 

Exception . — This section does not extend to any 
representation sculptured, engraved, painted, or 
otherwise represented, on or in any temple, or on 
any car used for the conveyance of idols, or kept or 
used for any religious purpose. 

Commentary. 

See as to this section and ss. 293 & 294, note to s. 277, ante p. 225. 

The word “obscene” is one of considerable ambiguity. In one 
sense, Hiram Power’s Statute of the Greek Slave, Ruben’s picture 
of the Judgment of Paris, and the works of Martial or Catullus, must 
be considered as obscene, that is, as capable of exciting sensual 
feelings. But it could not be endured that a shopkeeper should be 
prosecuted for selling copies of the works just mentioned. I conceive 
that the word must be limited to those productions, the primary and 
palpable result of which is to excite to lust. Whatever may have 
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been the original object of such writers as Martial or Catullus in 
their amatory odes, in the present day they are bought and read as 
monuments of a classical age. Nor can there be any greater indelicacy 
than the delicacy of those who profess to find impropriety in some 
of the noblest works of painting and sculpture that have descended 
to our times. But, however difficult it may be to draw the line in 
words, the distinction between the two cases will generally be bold 
enough. In the language of Cockburn, C.J., “the test of obscenity 
is this, whether the tendency of the matter charged as obscenity is 
to deprave and corrupt those whose minds are open to such immoral ^ 
influences, and into whose hands a publication of the sort may fall.'' 
Therefore, where a person was indicted for selling a book called 
“ The Confessional Unmasked, shewing the depravity of the Romish 
Priesthood, the iniquity of the confessional, and the questions put to 
females in confession, and it was found that half of the book was 
grossly obscene, but that the defendant sold it not for gain, nor for 
the purpose of prejudicing good morals, but for the purpose of expos- 
ing what he considered to be the errors of the Church of Rome, a 
conviction was supported. The Court held that the immediate 
motive of the defendant was not the question. If, in fact, the work 
was one of whicli it was certain “ that it would suggest to the minds 
of the 3'oung of cither sex, or even to persons of more advanced years, 
thoughts of a most impure and libidinous character,'* then its sale 
was a criminal offence, and it was immaterial that the defendant 
had in view an ulterior object which was innocent, or even laudable. 
The law assumed that he contemplated those results which would 
naturally flow from the perusal of the treatise. (R. v, Hicklin, L.R. 

3 Q. 13 . 360, 371 ; Empress v. Indarman, 3 All. 837.) And it makes 
no difference that the obscene matter is contained in an accurate 
account of a judicial proceeding. (Steele 1;. Brannan, L.R. 7, C.P, 
261.) 

293 - Whoever has in his possession any such 

obscene book, or other thing as is men- 
B09B*i^n''<fb8"ceuc tioned in the last preceding section, 
exwwtion purpose of Sale, distribution, 

or public exhibition, shall be punished 
with imprisonment of either description for a term 
which may extend to three months, or with fine, or 
witli both. 

294 - Whoever sings, I’ecites, or utters in or near 

any public place any obscene song. 
Obscene songs, ballad, or words to the annoyance of 

others, shall be punished wfth imprisonment of either 
description for a term which may extend to three 
months, or with fine, or with both. 

Commentary. 

The words of this section, which make it necessary that the place 
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should be public, and that the act should be to the annoyance of 
others, seem to point to such open obscenity as would have been a 
nuisance at common law. 

It seems ati established principle, that whatever openly outrages decency 
and is injurious to public morals, is a misdemeanor at common law.** (K. v, 
Crunden, 3 Camp. 90 n.) 

According to English law, such an act, even if committed in a place 
of public resort, was not indictable if only one person could have been 
annoyed by it. (Arch. 792.) But though the plural word * others’ is 
used in this section, it includes the singular number under s. 9, unless 
the contrary appears from the context. There certainly is no reason 
why a person who bawls out an indecent song in a railway carriage, 
to the annoyance of a single lady, should not be punished for it. 

An omnibus is a public place for this purpose, and so, of course, 
would a railway train be (Arch. 792), or any other place where a great 
number of persons might be affected by the criminal act. (R. v. 
Thallman, 33 L.J.M.C. 59; S.C.L. &: C. 326) ; or a public urinal. (R. 
V, Harris, L.R. i, C.C. 282.) 

**In couaideriug whether a particular locality is a public place or not, tbo 
Courts look at it in respect to the manner in which it was used at the time of 
the alleged offence. Thus, if a village storehouse to which people resort for the 
purchase of goods, or a shop in which medicines are sold, is locked up at night, 
it then ceases to be a public place, though it was such during the day. And the 
general principle seoms to be, that the place must be one to which people are at 
the time privileged to resort without an invitation. On the other hnnd, any 
place may be made public by a temporary assemblage ; and the exclusion of a 
few persons is not alone sufficient to prevent its being such.** (1 Bishop, s. 315.) 

A charge under s. 292 or 294 should be specific as to the words, or 
representations, alleged to be obscene, and the Magistrate should 
expressly state what he finds to have been exhibited, or uttered, so 
that the legality of the conviction may be open to examination on 
appeal. (R. v, Upendronath, i Cal. 356.) 

294A. Whoever keeps any oflBce, or place, for 
* the purpose of drawing any lottery 
0 ^^*’^**°*^**’^' authorized by Government, shall 
be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 

And whoever publishes any proposal to pay any 
sum, or to deliver any goods, or to do or forbear 
doing anything for the benefit of any person, on any 
event or contingency relative or applicable to the 
drawing of any ticket, lot, number or figure in any 
such lottery, shall be punished with fine which may 
extend to one thousand Rupees. (Act XXVII of 
1870, s. 10.) 
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Commentary. 

See Act XXVIl of 1870, s. 13, ante p. 118. 

“ No charge of an offence punishable under s. 294Ay shall be entertained by 
any Court unless the prosecution be instituted by order of, or under authority 
from, the Local Govorumout.” (Act XXVli of 1870, s. 14 ; Grim. Pro. Code, 
s. 196.) 

♦ 

CHAPTER XV. 

OF OFFENCES RELATING TO RELIGION. 

295 . Wljoever destroys, damages, or defiles any 

^ ’ , place of worship, or any obiect held 

Injunng or de- ^ , 

filing a place of sacred by any class of persons^ with 
StoinrnHtbJ the intention of tliereby insulting the 
ciai*'”"* religion of any class of persons, or 

with the knowledge that any class 
of persons is likely to consider such destruction, 
damage, or defilement as an insult to their religion, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 

296 - Whoever voluntarily causes disturbance to 
any assembly lawfully engaged in the 
li^ousa^ombi/.®' performance of religious worship or 
religious ceremonies, shall be punished 
with imprisonment of either description for a term 
which may extend to one year, or with fine, or with 
both. 

297 . Whoever, with intention of wounding the 
feelings of any person, or of insulting 
the religion of any person, or with the 
knowledge that the feelings of any 
person are likely to be wounded, or that the religion 
of any person is likely to be insulted thereby, com- 
mits any trespass iu any place of worship, or on any 
place of sepulture, or any place set apart for the 
performance of funeral rites, or as a depository for 
the remains of the dead, or offers any indignity to 
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any human coi’pse, or causes disturbance to any 
pei’sons assembled for the performance of funeral 
ceremonies, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 

Acts done by a co-owner of property in the exercise of his rights of 
property cannot amount to a trespass under the first portion of this 
section, unless they amount to an exclusion of the other co-owners 
from their rights (re Khaja Mahomed Hamin Khan, 3 Mad. 178.) 

298 . Whoever, with the deliberate intention of 

Gtte-in words ^onuding the religious feelings of any 
&c., Bitweilw- person, utters any word or makes any 
wonndHTe rei^ sound in the hearing of that person, 
gious feelings of or makes any gesture in the sight of 
any person. person, Or places any object in the 

sight of that person, shall be punished with imprison- 
ment of either description for a term which may 
extend to one year, or with fine, or with both. 

Commentary- 

These sections are of so dangerous a character, that it is most 
necessary to bear in mind the general exceptions contained in 
ss. 76-80. It is clear that a missionary or teacher, dond fide pursuing 
his calling, could not be indicted for any offence he might give to 
others ; nor, of course, could a Magistrate, who felt it to be his duty 
to prevent or interrupt a religious procession ; nor a Municipal 
Commissioner, or Engineer, who dug up a burial ground, or threw 
down a temple, in the performance of .some public work : nor a person 
who did such an act upon ground w'hich was lawfully his own, what- 
ever might be the offence given thereby. 

The original framers of the Code say in reference to s. 298, (p. 48.) 

Id framing this danse we had two objects in view : we wish to allow all fair 
latitude to religious discussion, and at the same time to prevent tlic professors 
of any religion from offering, under the pretext of such disenssion, intentional 
insults to what is held sacred by others. We do not conceive that any person 
can l>e justified in wounding with deliberate intention the religious feelings of 
his neighbours by woi’ds, gesture or exhibitions. A warm expression dropped 
in the heat of controversy, or an argument urged by^ a person not for the pur- 
pose of insulting and annoying the pwfessors of a different creed, but in good 
faith for the purpose of vindicating his own, will not fall under the definition 
contained in this clause.’ ’ 

Notwithstanding this explanation the complaints against this 
section were numerous, not only from the Missionaries, but from the 
Company’s Judges, one of whom, Mr, Giberne, Judge of the Bombay 
Sudder Court, says, this clause might, I think, be excluded, for it 
almost amounts to a prohibition of preaching the Gospel.” In com- 
menting upon these criticisms the Commissioners quote the above 
passage, and go on to say— 
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*' We xmdersiand tbeie instance! to be mentioned as indicative of tbe strict^ 
ness with which the definition is to be construed, so as not to make a person 
criminally liable for words, &c., wounding the religions feelings of another, 
unless a deliberate intention so to wound bis feelings be unequivocally mani- 
fested,^ as it would be by mere railing and abuse, and by offensive attacks upon 
his religion, under tbe pretest of discussion, without any argument which an 
impartial arbiter could possibly believe to have been addressed to him in good 
faith merely for tbe purpose of convincing him of the truth. It is here to be 
observed, that it is not the impression of the- offended party that is to be 
admitted to decide whether the words uttered deserve to be considered as 
insulting, and whether they were uttered with the deliberate intention^ of 
insulting ; these are points to bo determined upon cool and calm consideration 
of the circumstances by the Judge. The intention to wound must^ be 
deliheratet that is, not conceived on the sudden in the course of discussion, 
but premeditated. It must appear, not only that tbe party, being engaged 
in a discussion with another on the subject of the religion professed by that 
other, in the course of the argument consciously used words likely to wound his 
religious feelings, but that he entered into the discussion with deliberate pur- 

E ose of so offending him. la other places in the Code, a party is held guilty if 
e causes a certain effect, the causing of which is an offence, intending to cause 
that effect, or knowing that his act was likely to cause it. Uere, there is a 
marked difference ; although the party uttering offensive words might be con- 
scious at the moment of utteiing them that they were likely to wound the feelings 
of his audience, yet if it were apparent he uttered them on the spur of the ooca- 
•iou, in good faith, simply to further his argument*~*that he did not take 
advantage of tbe occasion to utter them in pnrsuiince of deliberate purpose to 
offend — he would not, we think, bo liable to conviction under s. 298. If, how- 
ever, a party were to force himself upon the attention of .mother, addressing to 
him, an involuntary hearer, an insulting invective against his religion, he would, 
we conceive* fall under the definition, for the reasonable inference from his 
conduct would be, that he had a deliberate intention of wounding tbe religious 
feelings of hie hearer. (Second Keport, 1847, s. 262.) 

I have thought it important to give the above extracts at con- 
siderable length, as showing what was really meant by those to 
whom we are indebted for this clause. At the same time 1 cannot 
but feel most apprehensive of the effect of a section which requires so 
much explanation, and is susceptible of so many refined distinctions. 

4 

CHAPTER XVI. 

OF OFFENCES AFFECTING THE ' 
HUMAN BODY. 

OF OFFENCES AFFECTING LIFE. 

299. Whoever causes death by doing act with 
the intention of causing death, or with 
o.^nip.bie homi. intention of causing such bodily in- 
jury as is likley to cause death, or with 
the knowledge that he is likely by such act to c^use 
death, commits the offence of culpable homicide. 

Illustrations, 

(a) A lays sticks and turf over a pit with the intention of there- 

32 



250 


CGTLPABLB HOMIOIDB. 


[Chap. ZVI, 


by causing death, or with the knowledge that death is likely to be 
thereby caused. Z, believing the ground to be firm, treads on it, 
falls in, and is killed. A has committed the offence of culpable 
homicide. 

(6) A knows Z to be behind a bush. B does not know it. A, 
intending to cause, or knowing it to be likely to cause Z’s death, 
induces B to fire at the bush. B fires and kills Z. Here B may be 
guilty of no offence : but A has committed the offence of culpable 
homicide. 

(c) A, by shooting at a fowl with intent to kill and steal it, kills 
B, who is behind a bush ; A not knowing that he was there. Here, 
although A was doing an unlawful act, he was not guilty of culpable 
homicide, as he did not intend to kill B, or to cause death by doing 
an act that he knew was likely to cause death. 

Commentary. 

To constitute the offence of culpable homicide, not only must the 
act of the offender have caused death, but it must have been done 
with the intention that death should be caused, or with the know- 
ledge that death was likely to be caused by the act. Thus, where a 
snake-charmer placed a snake, the fangs of which he knew he had 
not extracted, upon the head of a spectator whom it bit and killed, 
he was convicted of culpable homicide, and punished under s. 404 
and not 404A on the ground that he had done an act with the know- 
ledge that it was likely to cause death, though without any intent. 
(Empress v, Gonesh, 5 Cal. 351,) 

Intention must not be confounded with wish. Suppose a man dis- 
charges a pistol at another. He may either wish to kill him, as, for 
instance, if the person aimed at is his enemy j or he may intend to 
kill him, but wish that his death could be avoided, as a criminal 
firing at a policeman to avoid arrest ; or he may intend to wound 
him, knowing that the wound may be fatal, but neither wishing nor 
intending that it should be so ; or he may simply fire at him, as a 
man often did in a duel, neither wishing nor intending either to kill 
or wound, but merely aiming in the direction of his opponent, and 
taking his chance of any consequences that may follow. If in any 
one of these instances death ensued, the act would be culpable homi- 
cide, unless legally justifiable. 

Upon a charge of culpable homicide, whether amounting to murder 
or not, it is for the prosecution to establish the intention or know- 
ledge which the law requires to make up the offence. (R. v. Sheikh 
Choollye, 4 Suth. Cr. 35 ; S.C. i Wym. Cr. 5.) Where these are not 
established, or where they are negatived, the prosecution must fail. 
(5 R.J. & P. 217.) It is not, however, to be supposed that direct 
evidence of the prisoner’s mental condition is necessary. The 
circumstances which prove the act will in general prove the knowledge 
or intention. It is a fair presumption that every’ man knows the pro- 
bable result of the act which he does, and if he knows the result then 
it is an equally fair inference that he intends it, that in doing the 
act he contemplates that it will lead to that particular result. (R. v. 
Pooshoo, 4 Suth. Cr. 33 ; S.C. i Wym. Cr. 9.) Sometimes this pre- 
sumption is so violent that it can only be rebutted by establishing 
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special ignorance on the part of the defendant. For instance, if a 
savage, who had never seen fire-arms, were to discharge a gun at 
aifother, no inference could be drawn that he intended to kill. In the 
case of an ordinary person, the inference would be irresistible. Some- 
times the presumption is so weak that it can only arise by showing 
special knowledge. ' If a physician were to cane a patient who had 
heart disease, it might probably be assumed that he knew his act was 
likely to cause death. In the case of an ordinary person, the contrary 
presumption would be the fair one. 

Cases in which death is caused while the person is doing an unlaw- 
ful act, or a lawful act in a negligent or improper way, are always 
treated by the English law as manslaughter. They will be culpable 
homicide under the Penal Code if the death was intended, or might 
fairly have been foreseen. For instance, if a pointsman were to goto 
sleep at his post when a train was known to be on its way to the place, 
and a death ensued, this would be manslaughter, and culpable homicide 
too. But if he left his post for a short interval, in violation of express 
general orders, at a time when no train ought to have been on its 
way, and during his absence a train which no one could have antici- 
pated arrived, and a fatal accident took place, this would certainly 
be manslaughter by English law. But if the jury were of opinion, 
as they probably would be, that he could not have known that his 
absence was likely to cause death or any accident, it would not be 
culpable homicide, though it would be punishable under ss. 336-338, 
304A, according to the injurious results, if any, which followed from 
it. So, if a man unlawfully struck another a blow which, under 
ordinary circumstances, would not be dangerous, but which in 
consequence of the person struck having a diseased organ, such as an 
enlarged spleen, actually caused death, this by English law would be 
manslaughter. But it would not be culpable homicide, unless the 
defendant knew of the disease which rendered his act likely to be 
fatal. (R. V, Punchanun, 5 Suth. Cr. 97 ; S.C. i Wym. Cr. 77 ; 
Empress v. Fox, 2 All. 522 ; Empress v. Gonesh Dooley, 5 Cal. 351 ; 
Empress v, Randhir 3 All. 597.) 

This section only speaks of acts done, but by s. 32 {ante p. 23) 
words which refer to acts done are extended to illegal omissions, 
unless the contrary appears from the context. The Code as origin- 
ally drawn (s. 294) included in the definition of culpable homicide 
the case of a person who “ omits w^hat he is legally bound to do.*' 
As illustrations, were given the cases of a hired guide who deserted 
a traveller in a jungle, where he dies ; of a person legally bound to* 
supply food to the mother of a suckling child who omits to do so, 
knowing that the mother's death may result, and the mother sur- 
vives, but the child dies ; and of a person who keeps another in 
wrongful confinement, and being in consequence bound to supply 
him with everything necessary for his life omits to procure medical 
advice for him, knowing that be is likely to die for want of it. In 
commenting upon this section, the Commissioners give the following 
as further instances of their meaning 

** A omits to tell Z that a river is swollen so high that Z cannot safely 
attempt to ford it, and by this omission voluntarily causes Z*s death ; this is 
murder, if A is a peon stationed by authority to warn travellers from attempt- 
ing to ford the river. It is murder, if A is a guide who had contracted to con* 



CULPABLl HOMIOIPB. 


252 


[Caiap. X7I, 


duct Z. It is not murder, if A it person on whom Z Hm no other claim than 
that of bumanit;**’ 

** A aavage dog faefcena on Z. A omits to call off the dog, knowing that if the 
dog be not oalled off it is likely that Z will be killed. Z is killed. This is mur- 
der iu A if the dog belonged to A, inasmnch as his omission to take proper 
order with the dog is illegal, (s. 2^.) But if A be a mere passer-by it is not 
murder.” (Report 1837, p. 53.) 

It is curious that the Code, as at present framed, contains no instance 
of illegal omissions amounting to culpable homicide. Of course, the 
absence of such illustrations does not affect the force of the law, 
since I conceive that the united effect of the present ss. 299 & 32 is 
exactly the same as that of the old s. 294 as quoted above. 

It must not, however, be supposed that every omission, or even 
everv improper omission, is punishable as illegal. In a case before 
the Court of Criminal appeal in England, the facts and law were stat- 
ed as follows by Erie, C. J.: — 

” The facts of the case are, that the prisoner did not take ordinary care to 
proonre the aid of a midwife when her daughter was in child-birth. The conse- 
qneuce was that the daughter died. Was the not asking for that aid a hreach 
of dnty for which she is responsible in a Criminal Court ? We must take it, 
that if the prisoner had used ordinary care, she could have procured the aid of 
a midwife. But the person who calls in a midwife nsnally pays for her assistance. 
There is no proof here that the prisoner had any means at her disposal for the 
purpose of paying the midwife. The prisoner cannot, 1 think, be^ held 
criminally responsible for not asking for that aid. 1 cannot find that this case 
comes within the principle of any of the cases that have been cited. In caees of 
imprisonment, when the persons themselves are helpless, the dnty of rendering 
necessary assistance to thera is cast on those who have charge of them. The 
like principle applies to the case of children, who are helpless on account of 
their tender years. (R. v. Gunga Singh, 5 N. W.P. 44.) The case of an appren- 
tice, where a duty of maintenance is imposed by law or contract, is also distin- 
guishable from the present. Here, the daughter of the prisoner was qnite beyond 
the age of childhood. I cannot find any authority for saying that there was 
such a breach of duty on the part of the prisoner as rendered her liable to con- 
viction for mauslughter.” (K. v. ShepWd, 31 L.J.M.C. 102; S.C. L. & C. 
147.) 

Even if it had been shown that the prisoner had, in fact, had money 
of her own sufficient to defray the midwife’s charges it would, I con- 
ceive, have made no difference. There is no legal obligation upon 
any one to spend money in charity. It may be inhuman, but it is 
certainly not illegal, to allow a beggar to starve, or a sick man to die 
for want of medical advice. 

And, so, where a mistress was indicted for causing the death of her 
servant by neglecting to supply her with proper food and lodging, 
Erie, C.J., said, “ The law clearly is, that if a person has the custody 
and charge of another, and neglects to supply proper food and lodging, 
such person is responsible, if from such neglect death results to the 
person in custody. But it is also equally clear that when a person, 
having the free control of her actions, and able to take care of herself, 
remains in a service where she is starved and badly lodged, the mis- 
tress is not criminally responsible for any consequences that may ensue, 
The question in the present case is, whether there is evidence that 
the deceased was reduced to such a state of body and mind as to be 
helpless and unable to take care of herself, or that she was so under 
the dominion and restraint of her mistress as to be unable to withdraw 
herself from her control. If there was substantial evidence to go to 
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the jury upon either of these points^ the conviction must, of course, be 
sustained.’* (R. v. Smith, L. & C. 607, 624 ; S.C. 34 L.J.M.C. 153.) 

Where there has been an omission of a clear legal duty, it is still 
necessary to show that the death was absolutely traceable to it, or 
accelerated by it. If a parent, being able to supply medical aid to 
his infant child, refuses, or neglects to do so, and the child dies, the 
parent is not guilty of culpable homicide, unless it can be shown 
that the child’s life would have been saved or prolonged if medical 
aid had been supplied. Several cases of this sort have arisen in 
England, with reference to a particular sect, whose religion forbids 
them to interfere with the dispensations of Providence by calling in 
human assistance in case of illness (R. v. Morley, 8 Q.B.D. 571.) 

Under ss. 460-492 breaches of contract, or illegal omissions, are 
punishable, whether any injury follows from the omission or not. 

Under English law, even where the deceased has voluntarily done 
the act which caused his death, it will still be culpable homicide if 
it was done from an apprehension of immediate violence. As, for 
instance, where, on being attacked, he threw himself into a river, 
or jumped out of a window, provided the apprehension was well 
grounded and justified by the circumstances. And, so, it was held 
to be culpable homicide in a case where the prisoner committed an 
assault upon the deceased while he was on hoiseback, and pursued 
him as he was riding away, upon which the deceased spurred his 
horse and was thrown by it and killed, (x Russ. 676; Arch. 538.) 
The principle in all these cases was, that a person who is attacked 
has a right to make his escape by every possible means ; and if his 
death happens from the means to which he is driven, the person by 
whose unlawful act he is compelled to such extremity is responsible 
for the consequence. But the violence threatened must be such as 
would fairly warrant the step taken. A man would not be justified 
in leaping out of a window to avoid having his ear boxed. On the 
other hand, his conduct should be considered with reference to the 
state of excitement and alarm in which he was at the moment, and 
not as if he had time to deliberate want, on the whole, would be most 
prudent. But where the prisoners were indicted for the murder of 
two boys, and it appeared that the deceased, having allowed their 
cattle to stray on the prisoner’s fields, were pursued by the latter and 
fled towards the river, in which they were found drowned the next day, 
it was held that no crime, under the circumstances, was established. 
(Woolee v. Sumbhoo, 1 M. Dig. 167, § 434.) 

Under s. 299 the above class of cases seems to be excluded. That 
section appears to assume that the death is caused by the act of the 
accused, and by an act which he intended, or knew to be likely, to 
cause death. This can hardly, without great straining, be said of a 
death which results entirely from the voluntary and unforeseen act of ! 
the deceased himself, and which would never have happened from any 
act done or intended to be done by the prisoner. The principle of 
English law is completely different. An English Jurist looks rather 
to the character of the act than to the intention with which it is done, 
and holds that death resulting from the negligent performance of a law- 
ful act, or from any performance of an unlawful act, must at the very 
least be culpable homicide, whatever were the intentions of the agent. 
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So far was this principle carried that it was held that where a per- 
son engagfed in an unlawful act undesignedly killed a man, the kill- 
ing would be murder if the unlawful act were felony, and culpable 
homicide if only a misdemeanor. 

If a man shoot at another’s poultry,^ with the intent to steal them, and by 
accident kill a man, it is murder ; if without such intent, it is manslaughter ; 
the act of shootiug at the poultry being unlawful, but not felonious.’* (1 Buss. 
761.) 

This was certainly pushing the principle to the borders of the 
ludicrous. Such a case is expressly decided by llliistraiion (c) not 
to be even culpable homicide, (ante p. 252) and see the Report of 
1836, pp. 63-65. 

Explanation 1. — A person who causes bodily in-- 
jury to another who is labouring under a disorder, 
disease, or bodily infirmity, and thereby accelerates 
the death of that other, shall be deemed to have 
caused his death. 

Explanation 2. — Where death is caused by bodily 
injury, the person who causes such bodily injury 
shall be deemed to have caused the death, although 
by resorting to proper remedies and skilful treat- 
ment the death might have been prevented. 

Commentary. 

It is also murder where the prisoners have inflicted a wound which 
renders necessary a surgical operation, as, for instance, an amputation 
and the party sinks under the effect of it. (R, v. Suntoo, 3 M. Dig. 
127, § 174.) And, conversely, if a man be wounded, and the wound 
turn to a gangrene, or fever, for want of proper applications, or from 
neglect, and the man die of the gangrene or fever ; or if it become 
fatal from the refusal of the party to submit to a surgical operation, 
in either case the crime of murder is complete, for it is the act of the 
prisoner which has brought the other into a position in which his death 
is natural and likely. But where the wound would not have caused 
death, but it is brought on by improper applications — that is to say, 
not merely by applications which turn out not to have been the most 
judicious that might have been employed, but by applications igno- 
rantly administered by unqualified person.s — this, according to English 
law, was considered not to be murder, for the death started from a 
completely different source, and was not the result of the act done. 
(1 Russ; 674.) The original framers of the Code, however, considered 
that the question of murder or no murder would turn, not upon the 
cause of the death, but the object of the wound, and give the instance 
of a person interested in the aeath of a young Heir giving him a slight 
wound, knowing that the ignorant and unskilful treatment of those 
around him would cause it to terminate fatally, and intending such a 
n^suU. (Report, 1837, P* S^*) The subsequent Commissioners agree 
with them that such a case, if it could be proved, ought to be treated as 
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murder, and that it would come under the definition of the offence. 
They consider the case, however, so improbable, that they expressed 
themselves as 

“ Doubtful of the propriety of putting it as a case within the definition, 
(s. 299) for fear of its leading to a latitude of construction which, under some 
supposed analogy, might include predicaments quite beyond its scope/* 

(1st Report, 1846, § 250-253.) 

Of course, the want of art illustration in no way takes from the 
meaning of the Law. 

A different case from any of the above is when a wound has been 
given, and it is suggested that the death has occcurred from the 
unskilful, or unnecesary, performance of an operation which was 
► intended to cure it. In such a case, Erle^ J., said, “ I am clearly of 
opinion, and so is my brother Rolfe^ that when a wound is given, 
which, in the judgment of competent medical advisers, is dangerous, 
and the treatment which they hon& fide adopt is the immediate cause 
of death, the party who inflicted the wound is criminally responsible, 
and, of course, those who aided and abetted him in it.’* (R. v. Pym. 
I Cox, C.C. 339, cited i Russ. 675.) 

Explanation 3. — The causing of the death of a 
child in the mother’s womb is not homicide. But 
it may amount to culpable homicide to cause the 
death of a living child if any part of that child has 
been bi’ought forth, though the child may not have 
breathed or been completely born. 

Commentary. 

Causing the death of a child in the womb is punishable under 
s. 315. The Crim. P.C., s. 174, provides for an enquiry and reportby the 
officer in charge of a Police Station, whenever he is informed that any 
person has committed suicide, or has been killed by another, or by 
an animal, or by machinery, or by an accident, or has died under 
circumstances raising a reasonable suspicion that some other person 
has committed an offence. 

300 - Except in the cases hereinafter excepted, 
culpable homicide is murder, if the act 

Murder. jjJjq death is caused is done 

with the intention of causing death, or — 

2ndly . — If it is done with the intention of causing 
such bodily injury as the offender knows to be likely 
to cause the death of the person to whom the harm 
is caused, or — 

Srdly . — If it is done with the intention of causing 
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bodily injury to any person, and the bodily injury 
intended to be inflicted is sufiicient in the ordinary 
course of nature to cause death, or — 

^thly. — If the person committing the act knows 
that it is so imminently dangerous that it must, in all 
probability, cause death, or such bodily injury as is 
likely to cause death, and commits such act without 
any excuse for incurring the risk of causing death or 
such injury as aforesaid. 

Illustrations. 

(a) A shoots Z with the intention of killing him. Z dies in con- 
sequence. A commits murder. 

(b) A, knowing that Z is labouring under such a disease that a 
blow is likely to cause his death, strikes him with intention of caus- 
ing bodily injury. Z dies in consequence of the blow. A is guilty 
of murder, although the blow might not have been sufficient in the 
ordinary course of nature to cause the death of a person in a sound 
state of health. But if A, not knowing that Z is labouring under 
any disease, gives him such a blow as would not in the ordinary course 
of nature kill a person in a sound state of health, here A, although 
he may intend to cause bodily injury, is not guilty of murder if he aid 
not intend to cause death, or such bodily injury as in the ordinary 
course of nature would cause death. 

(c) A intentionally gives Z a sword-cut or club-wound sufficient 
to cause the death of a man in the ordinary course of nature. Z dies 
in consequence. Here, A is guilty of murder, although he may not 
have intended to cause Z’s death. 

{d) A, without any excuse, fires a loaded cannon into a crowd of 
persons and kills one of them. A is guilty of murder, although he 
may not have had a premeditated design to kill any particular indi- 
vidual. 

Commentary. 

The distinction between murder and culpable homicide not amount- 
ing to murder has been veiy clearly laid down by Sir B. Peacock^ C.J., 
in a Bengal case. (R. v. Uora Chand Gope, B.L.R. Sup. Vol. 443; 
S.C. 5 Suth. Cr. 45 ; S.C. i Wym. Cr. 39.) There he said, 

** There are, ia my opinion, several important distinctions between murder 
and culpable homicide ; an offence cannot amount to murder unless it falls 
within the definition of culpable homicide, for s. 300 merely points out the cases 
in which ‘ culpable homicide is murder.’ But an offence may amount to culpable 
homicide without amounting to murder. 

Culpable homicide is not murder, if the case falls within any of the excep- 
tions mentioned in s. 300. The causing of death by doing on act with the inten- 
tion of causing death is culpable homicide. It is also murder, unless the case 
falls within one of the exceptions in s. 300. Causing death with the intention 
of causing bodily injury to any person, if the bodily injury intended to be 
inflicted is sufficient, in the ordinary course of nature, to cause death, in my 
opinion falls within the words of s. * with the iAtention of causing such 
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bodily injury aaia likely to oauae death,* and is culpable bomioide. It is also 
marder, naless the case falls within one of the exceptions. See s. 800, Glanee 8. 

Oansing death by doinff an act with the knowledge that snoh act is likely 
to canse death is culpable homicide, bat it is not murder, even if it does no^ 
fall within any of the exceptions mentioned in s. 300, unless it falls within 
Clanses 2, 3, or 4 of s. 800 ; that is to say, nuless the aot by which the death 
Is oansed is done with the intention of causing such bodily injury as the offender 
knows to be likely to cause the death of the person to whom the harm is caused, 
or with the intention of causing bodily injury to any person, and the bodily 
injury intended to be inflicted is suflicient,^ in the ordinary course of nature, to 
cause death, or unless the person committing the act knows that it is so immi- 
nently dangerous that it must, in all probability, cause death, or such bodily 
injury os is likely to cause death. 

** In speaking of acts, I, of course, include illegal omissions. 

''There are many cases falling within the words of 8.299, 'or with the 
knowledge that he is likely by such aot to cause death,* that do not fall within 
the 2nd, 3rd, or 4th Clauses of s. 300 ; such, for instance, as the offences de- 
scribed iu ss. 279, 280, 281, 282, 284, 285, 286, 287, 288 ft 289, if tbe offender 
knows that his act of illegal omission is likely to cause death, and if, iu faot^ it 
does cause death. But, although he may know that the act or illegu omission 
is so dangerous that it is likely to cause death, it is not murder, even if death is 
caused thereby, unless the offender knows that it must, in all probability, canse 
death, or such bodily injury as is likely to cause death, or unless be intends 
thereby to cause death, or such bodily injury as is described in Clauses 2 or 8 of 
B. 300. 

" As an illustration : suppose a gentleman should drive a buggy in a rash and 
negligent manner, or furiously along a narrow crowded street. Ho might know 
that be was likely to kill some person, but be might not intend to kill any one, 
or to cause bodily injury to any one. In such a case, if he should cause death, 
I apprehend he would be guilty of culpable homicide not amounting to murder, 
unless it should bo found, as a fact, that he knew that his act was so imminently 
dangerous that it must, in all probability, cause death, or such bodily injury, 
ftc., as to bring the case within the 4th Clause of s. 300. In an ordinary case 
of furious driving, the facts would scarcely warrant such a finding. If found 
guilty of culpable homicide nob amounting to murder, tbe offender might be 
punished to the extent of transportation for ten years, or imprisonment for ten 
years with tine (see ss. 301 ft 59) ; or if a European or Ameiicau, ho would be 
Bubjoct to penal servitude instead of transportation. It would not be right in 
such a case that the offender should be liable to capital punishment for murder. 
The first part of s. 304 would not apply to the case. That applies only to cases 
which would be murder, if notfsilliug within one of tbe exceptions in s. 300. If 
a man should drive n bu^^gy furiously, not merely along a crowded street, but 
intentionally into the midst of a crowd of persons, it would probably be found, 
as a fact, that ho knew th it his act was so inimineutly dangerous that it must, 
in all probability, cause death or such bodily injury, ftc., as in Clause 4, s. 300. 

“ From the fact of a man’s doing an act with the knowledge that he is likely 
to cause death, it may be presumed that he did it with the intention of causing 
death, if all the circumstances of the case justify such presumption ; hut I should 
never presume an intention to cause death merely from the fact of furious 
driving in a crowded street, in which the driver might know that his act would 
be likely to cause death. Fresumption of iuteutiou inust.depeud upon the facte 
of each j)articalar c^o. 

" Suppose a gentleman should cause death by furiously driving up to a Bailway 
Station. Suppose that it should be proved that he bad business in a distant 
part of tbe country, say at tbe opposite terminus, that he was intending to go 
by a particular train, and that he could not arrive at his destination in time for 
his business by any other train ; that at the time of the furious driving it 
wanted only two minutes to the time of the train’s starting ; that the road was 
•o crowded that he must have known that he was likely to run over some one 
and to cause death, would any one under the circumstances presume that his 
intention was to cause death ? Would it not be more reasonable to presnitte 

38 
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that his intention was to save the train ? If the Judge or Jury should find that 
bis intention was to save the train, but that he must have known that he was 
likely to cause death, ho would be guilty of culpable homicide, not amount^K 
to murder unless they should also find that the risk of causing death was such 
that he must have Ipown, and did know, that his act must, in all probability, 
cause death, drc., within the meaning of Clause 4, s. 300. 

“ If they should go fui'ther, and infer from the knowledge that he was likely 
to cause death, that he intended to cause death, he would be guilty of murdor 
and liable to capital punishment.’* 

In short, where the positive intention to cause death is negatived, 
the difference between murder and culpable homicide is a mere ques- 
tion as to different degrees of probability that death would ensue. 
Where death must have been known to be a probable result, it is 
culpable homicide. Where it must have been known to be the most 
probable result, then it is murder. (R. v. Girdharee, 6 N.W.P. 26; 
R. V, Govinda, i Bom. 342.) 

As in culpable homicide, so on a charge of murder, it lies upon the 
prosecution to make out the knowledge or intention which constitutes 
the crime. (R. v. Sheikh Bazu, 8 Suth. Cr. 47.; S.C. 4 Wym. Cr. 13.) 
But if the prisoner relies upon any of the exceptions as reducing his 
guilt, it is for him to show that those exceptions existed in his case. 
(5 R. J. & P. 40 ; R. V, Sheikh Choollye, 4 Suth. Cr. 35 ; S.C. i Wym. 
Cr.5.) 


Exception 1. — Culpable homicide is not murder if 

When culpable offender, whilst deprived of the 

homicide is not power of sclf-control by grave and 
■murder. s udden provocation, causes thc^ death 

of the person w'ho gave the provocation, or causes 
the death of any other person by mistake or accident. 

The above exception is subject to the following 
provisos : — 


First . — That the provocation is not sought, or 
voluntarily provoked, by the offender as an excuse 
for killing or doing harm to any person. 

Secondly . — That the provocation is not given by 
anything done in obedience to the law, or by a public 
servant in the lawful exercise of the powers of such 
public servant. 

Commentary. 

For instance, nothing can well be more galling than for a man to 
have his house entered by a Sheriff’s bailiff, and possibly to have his 
very bed taken from under a sick wife. But such provocation would 
rot mitigate his guilt if he killed the Sheriff’s oflBcer ; and it would 
make no difference that the proceedings which terminated with arrest 
were all fraudulent, or even illegal, provided the warrant under which 
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rile officer acted was a valid warrant, and provided he acted under 
i^ in a legal manner. But the mere fact that an officer is lawfully 
authorized to do one act does not protect his unlawful acts, so as to 
deprive a person who assails him in anger at such unlawful acts of 
the plea of provocation. As the Commissioners say, (ist Report, 
1846, s. 227.) 

** We^ apprehend that gra^e provocation given by anything done under cov§r 
of obedience to law, or under coyer of its authority, or by a j^ublic servant, or in 
defence, in excess of what is strictly warranted by the law, in point of violence, 
or as regards the moans used, or the manner of using them and the like, would 
be admissible in extenuation of homicido under this clause. For example, take 
the case of Wat Tyler referred to in the note to this chapter. (Report, 1836, 
p. 60.) Here was a public officer, a tax-gatherer, who came ' to exercise hie 
lawful powers’ in that capacit;^, but doing so in a manner unwarranted and 
highly offensive, Tyler was excited to * violent passion,’ and in his rage killed 
him on the spot. The Commissioners upon this say, * so far, indeed, should we 
be from ranking a man who acted like Tyler with murderers, that we conceive 
that a Judge would exercise a sound discretion in sentencing such a man to the 
lowest punishment fixed by the law for manslaughter.’ ” 

Thirdly. — That the provocation is not given by 
anything done in the lawful exercise of the right of 
private defence. 

Explanation. — Whether the provocation was grave 
and sudden enough to prevent the offence from 
amounting to murder is a question of fact. 

Illustrations, 

(a) A, under the influence of passion excited by a provocation 
given by Z, intentionally kills Y, Z^s child. This is murder, inas- 
much as the provocation was not given by the child, and the death 
of the child was not caused by accident or misfortune in doing an 
act caused by the provocation. 

(b) Y gives grave and sudden provocation to A. A, on this 
provocation, fires a pistol at Y, neither intending nor knowing himself 
to be likely to kill Z who is near him but out of sight. A kills Z. 
Here A has not committed murder, but merely culpable homicide. 

(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden 
and violent passion by the arrest, and kills Z. This is murder, inas- 
much as the provocation was given by a thing done by a public ser- 
vant in the exercise of his powers. 

(d) A appears as a witness before Z, a Magistrate. Z says that 
he does not believe a word of A’s deposition, and that A has perjured 
himself. A is moved ,to sudden passion by these words, and kills Z. 
This is murder. 

(e) A attempts to pull Z’s nose. Z, in the exercise of the right of 
private defence, lays hold of A to prevent him from doing so. A is 
moved to sudden and violent passion in consequence, and kills Z. 
This is murder, inasmuch as the provocation was given by a thing 
done in the exercise of the right of private defence. 

SZin 
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(/) Z strikes B. B is by this provocation excited to violent rage. 
A, a bystander^ intending to take advantage of B’s rage and to cause 
him to kill Z, puts a knife into B^s hand for that purpose. B kills Z 
with the knife. Here B may have committed only culpable homicide, 
but A is guilty of murder. 

Commentary. 

It is not to be supposed that any amount of provocation will reduce 
the offence of murder to culpable homicide. There must be some 
proportion between the provocation and the resentment. (R. v, Hari 
Giri, I B.L.R.A. Cr. ii ; S.C. lo Suth Cr, 26.) As explained above, 
** the provocation must be grave and sudden enough to prevent the 
offence from amounting to murder.’’ The violence used must not be 
** in a cruel or unusual manner.” 

Hence, where a park-keeper, having found a boy stealing wood, 
tied him to a horse’s tail and dragged him along the park, and the 
boy died of the injuries he thereby received, this was held to be 
murder. 3o, where two soldiers forced their way into a public house 
when it w'as closed at night, and one killed the landlord who was 
struggling to get them out, this was held to be murder, because the 
landlord had a right to put them out of the house, (i East, P.C.',237, 
288.) 

On the other hand, where the provocation has been very violent, 
killing, even w'ith a deadly weapon, has been held to be merely 
culpable homicide. Where some provoking words were used by a 
soldier to a woman who gave him a box on the ear, and the soldier 
immediately gave her a blow with the pummel of his sword on the 
breast, and then ran after her, and stabbed her in the back, this was 
at first deemed murder ; but it appearing afterwards that the blow 
given to the soldier was with an iron patten and drew a great deal 
of blood, the offence was holden to be only culpable homicide. (Foster, 
292.) Where the deceased used foully abusive language to a man 
who was already ljustly enraged with the deceased’s son and who 
therefore struck him on the head with a stick a blow which resulted in 
death, the Madras High Court held the provocation grave and sudden 
enough to bring it within the exception (Empress v. Khogayi, 2 Mad. 
122; S.C. Weir [112]. They further held that the condition of mind of 
the offender at the time of the provocation was admissible to determine 
the character of the offence. (Ibid.) 

It will be observed that the doctrine of Mahometan law which justi- 
fies the slaying of an adulterer, when caught by the husband in the 
very act, is not confirmed here. The rule will, therefore, be that 
which has always prevailed in the English and Scotch law, by which 
a death under such circumstances is considered as unlawful, but in con- 
sequence of the gravity and suddenness of the provocation is treated 
as being only culpable horhicide and not murder. (1 Russ. 687 ; 
Alison, Cr. L. 1 13 ; Boya Munigadu v. R. 3 Mad. 33 j S.C. Weir [i 13]. 

According to the law of England, France and America, provocation 
by words, or gestures, alone cannot be sufficient to reduce the crime 
of killing intentionally, or with a deadly weapon, below that of mur- 
der. (1 Russ. 676.) Upon this point, however, the framers of the 
Code say. 
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^ ** We greatly doubt ivlietber any good reason can be assigned for this dis- 
tinction. It is an indisputable fact that gross insults by word, or gesture, have 

great a tendency to .move many persons to violent .passion as dangerous or 
painful bodily injuries. Nor does it appear to us that passion excited by insult 
IB entitled to leas indulgence than xiassion excited by pain. On the contrary, 
the circumstance that a man resents an insult more than a wound is anything 
but a proof that he is a man of a peculiarly bad heart.” 

Accordingly, they draw special attention to the fact, that under 
these sections words and gestures are put upon the same footing as 
any other provocation. (Report, 1837, p. 59.) 

The later Commissioners assent to this reasoning, remarking, that 

A discreet Judge would proiierly reject the plea of provocation by insulting 
words in one case, while he would as properly admit it in another, according as 
the party might bo shown to belong to a class sensitive to insults of this sort or 
otherwise.** (let Bepoi't, 1846, s. ^1.) 

Lastly, in all cases where the plea of provocation is set up, it is 
essential to prove that the act was committed under its influence; 
not merely, it must be observed, under the effect of the resentment 
occasioned by the injury, but in the heat of blood which renders a 
man unfit to judge of the character of his acts or their consequences. 
Even in the case of a detected adultery, if the injured husband kill 
the paramour deliberately and upon revenge, after the fact and suffi- 
cient cooling time, this would undoubtedly be murder, (i Russ. 693.) 
Where the murder w'as committed with a knife, which the prisoner 
had got after the blow was inflicted upon him by the deceased, and 
they had some conversation, and walked together before the stabbing 
by the prisoner, Tindall C.J., told the Jury that 

** Tho question for them was, whether the wound was given by the prisoner 
while smarting under a provocation so recent and so strong, that he might not 
be considered at the moment the master of his own understanding ; or whether 
there had been time for the blood to cool and for reason to resume its seat 
before the wound was given. That in determining this question, the most 
favourable circumstance for the prisoner was tho shortness of time between the 
original quarrel and tho stabbing ; but, on the other hand, tho weapon was not 
at hand when tho quarrel took place, hut was sought for from the distance. It 
would be for them to say whether the prisoner had shown thought, contrivance, 
and desi^ in the mode of possessing himself of tho weapon, and again replacing 
it immediately after the blow was struck ; for the exorcise of contrivance and 
design denoted rather the presence of judgment and reason, than of violent and 
ungovernable passion.** (1 Buss. 695.) The prisoner was found guilty of 
murder, (li. v. Yasin, 4 B.L.B. A. Or. 6, S.C. 12 Suth. Cr. 68.) 

The provocation here contemplated should be suf^':ient to deprive 
the offender of his self-control, in determining which fk ' condition of 
mind of the offender at the time of the provocation maX } taken into 
account. (Mad. H.C. Pro., 22nd Jan. 1880: S.C. Weir. Lup. 5.) 

As to mistake, accident, legal justification, and self-defence, see ante 

PP- 49. 59 i 64, 85. 

Exception 2. — Culpable homicide is not murder, if 
the offender, in the exercise in good faith of the right 
of private defence of person or property, exceeds the 
power given to him hy law, and causes the death of 
the person against whom he is exercising such. right 
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of defence, without premeditation, and without any 
intention of doing more harm than is necessary for 
the purpose of such defence. 

llhistration, 

Z attempts to horse*\vhip A, not in such a manner as to cause griev- 
ous hurt to A. A draws out a pistol, Z persists in the assault. A 
believing in good faith that he can by no other means prevent himself 
from being horse-whipped, shoots Z dead. A has not committed 
murder, but only culpable homicide. 

Commentary. 

Mere words threatening future injury to the person do not consti- 
tute such an occasion of self-defence as to bring one who thereupon 
kills another under the protection of this section. (R. v. Gobardhan, 
4 B.L.R. Appx. loi ; S.C. 13 Suth. Cr. 55.) 

Exception 3. — Culpable homicide is not murder, 
if the offender, being a public servant, or aiding a 
public servant acting for the advancement of public 
justice, exceeds the powers given to him by law and 
causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due dis- 
charge of his duty as such public servant, and with- 
out dl-will towards the person whose death is caused. 

Commentary- 

This exception does not apply where a public servant, employed in 
a public duty, does an act wholly outside such duty, in order to carry 
out some private purpose of his own. A head Constable engaged in 
investigating a case of theft provided to search the lents of some 
gipsies. Finding nothing he proceeded to extort money from them, 
and to effect his object unlawfully ordered some of the gipsies to be 
bound and carried away. This led to a disturbance and threats of 
violence by the gipsies, upon w'hich the head Constable fired a gun 
into the crowd, and killed one of them. It was held that he was §^uilty 
of murder, the Court said. “ Himself having provoked the action of 
the gipsies by his illegal and improper procedure, the respondent 
stands in no better and no worse position than any private person, 
and is not entitled to the 'superior protection which is thrown around 
a public servant lawfully acting in the discharge of his duty. It does 
not appear to us that any question of self-defence arises, for upon the 
facts it is clear that any apprehension of death or grievous hurt which 
the respondent might have had, could have at once been determined 
by the release of Hardeva, the abandonment of her demand for Rs. 
and the withdrawal of himself and his companions from the spot.’^ 
(Empress v. Abdul Hakfm, 3 All. 253). 

See R. V, Aman, 5 N.W.P. 130. 

Exception 4. — Culpable bomicide is not murder, if 
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it is committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, 
and without the offender having taken undue advan- 
tage, or acted in a cruel or unusual manner. 

Explanation . — It is immaterial in such cases which 
party offers the provocation or commits the first 
assault. 

Commentary. 

This exception has been held to apply to the case of an unpre- 
meditated assault in the heat of passion, upon a sudden quarrel, end- 
ing in an affray wherein death was caused. (R, v. Zalim, i Suth. Cr. 
33.) To bring a ca.se within this exception, all the facts mentioned 
therein must be found in favour of the accused. (R. v. Akal, 3 Suth. 
Cr. 18.) 

Exception 5. — Culpable homicide is not murder 
when the person whose death is caused, being above 
the age of eighteen years, suffers death or takes the 
^ risk of death with his own consent. 

Illustration^ 

A, by instigation, voluntarily causes Z, a persop under eighteen 
years of age, to commit suicide. Here, on account of Z’s youth, he 
was incapable of giving consent to his own death ; A has, therefore, 
abetted murder. 

Commentary. 

This exception has been held not to apply to a case where two 
parties deliberately entered into an unlawful fight, each being pre- 
pared to cause the death of the other, and aware that his own death 
might follow, but determined to do his best in self-defence. The 
death occurred in a conte.st between two parties of professional 
lattials in Bengal, who engaged in the fight in the course of an 
agrarian dispute. The Se.ssions Judge held that the case was cul- 
pable homicide under the 5th exception. This view was over-ruled 
by the High Court. Ainslie, J., said, 

“ If this view be correct, the 4fcL exception would be superfluous. If culpable 
homicide in .a premeditated fight with deadly weapons is not murder, a fortiori 
unpremeditated culpable homicide in a sudden fight in the heat of passion upon 
a sudden quarrel is not murder. It seems to mo that the 4th exception 
clearly indicates that culpable homicide in a fight is murder unless the fight is 
unpremeditated, and is such as is therein described, sudden, in the heat of 
passion, and upon a sudden quarrel. A fight is not per se a palliating cireum* 
stance ; only an unpremeditated fight can he such. Where persons engage in a 
fight under circumstances which warrant the inference that culpable homicide is 
premeditated, they are responsible for the conseqnonces to their full extent. 
1 do not think the 6bb exception has any application to such a case. 1 under- 
stand that exception to apply to cases when a man consents to submit to the 
doing of some particular act, either knowing that it will certainly cause death, 
* or that death will bo likely to he the result ; but it does nob refer to the running 
of a nsk of death from something which a man intends to avert if he possibly 
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can do so, even by causing the death of the person from whom the danger is to 
be anticipated.*’ 

Broughton^ J., was of the same opinion, and instanced a suttee as a 
case coming within the 5th exception. (Empress v, Rohimuddin, 
5 Cal. 31.) 

On the other hand an exactly opposite decision was given in a 
precisely similar case,#vhere the deceased was an adult, ana his death 
occurred in the course of a fight between two bodies of men, armed 
with deadly weapons, no unfair advantage appearing to have been 
taken by one side over the other in the course of the hght (Samshere 
Khan v. Empress, 6 Cal. 154.) It certainly seems to me that the 
exception was directly intended to abrogate the rule of English law 
that a combatant in a fair duel who kills his opponent is guilty of 
murder. If so, the rule must equally apply however numerous the 
combatants may be, provided they have voluntarily sought the contest, 
with a knowledge that its result may probably be fatal. 

It has been held, that where death supervenes upon emasculation, 
voluntarily submitted to by an adult, the operator is not guilty of 
murder, but only of culpable homicide. (R. v, Baboolun, 5 Suth. Cr. 
7 ; S.C. I Wym. Cr. 12.) 

In one very curious case, the accused, who professed to be snake*> 
charmers, induced the deceased to suffer themselves to be bitten by 
a poisonous snake, the fangs of which had been but imperfectly 
extracted, under the belief that they would be protected from harm. 
The Judges {Norman and yackson) doubted whether the accused 
had not committed murder. But, on the supposition that the 
prisoners believed, though erroneously, that they had the power of 
restoring to health persons who might be bitten, they were held to 
have acted in the belief that the deceased gave their consent ** with a 
full knowledge of the fact in the belief of the existence of power which 
the prisoners asserted and believed themselves to possess,” and that 
their offence fell, therefore, under this exception. (R. v. Poonai 
Faitemah, 3 B.L.R, A. Cr. 25; S.C. 12 Suth. Cr. 8.) See a similar 
case where there was no such express consent (Empress v, Gonesh 
Dooley, 5 Cal. 351.) 

As to consent, see ante s. 90, p. 77. 

301- If a person, by doing anything which he 
CnipaWe homi- intends or knows to be likely to cause 
cido by causing death, comuiits culpablo homicide, bv 
person other than causiHg the death of any person whose 
do death he neither intends, nor knows 
t«“ded. himself to be likely, to cause, the cul- 

pable homicide committed by the offender is of the 
description of which it would have been, if he had 
caused the death of the person whose death he 
intended or knew himself to be likely to cause. 
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Commentaxy. 

. Accordingly, where a prisoner, intending to kill the husband of a 
woman, with whom he was carrying on an adulterous intrigue, way- 
laid him in the dusk, but by mistake killed a third party who came 
along the road, he was convicted of murder and hung. (Government 
V. Govinda, 3 M. Dig. 125, § 160.) 

By the common law of England it was necessary that death should 
follow within a year and a day after the stroke, or other cause of it. 

(I Hale, 428.) This rule is not retained in the present Code. As a 
matter of evidence, however, it would possibly be acted on, as it is 
hardly fair to say that an injury has caused death when the death 
does not supervene for upwards of a year. This is ample time in all 
ordinary cases, and the result of a different rule would be, that a 
party who had inflicted upon another an injury which permanently 
weakened his health, might be indicted for murder if the injured man 
died ten years afterwards. 

Lord Hale lays it down as a rule, never to convict any person of 
murder, or manslaughter, unless the fact is proved to be done, or 
at least the body found dead ; and he mentions a case in which a man 
was executed for the murder of another, who afterwards returned 
from sea. (2 Hale, 290.) And, accordingly, where a woman was 
indicted for the murder of her bastard chu,*, and it appeared that 
she had been seen with the child at 6 p.m., and arrived at another 
place without it about 8 p.m., and the body of a child was found in 
the river, near which she must have passed, but it could not be 
identifled as her child, and the evidence was rather the other way, it 
was held that she was entitled to an acquittal ; the evidence rendered 
it probable that the child found was not hers, and with respect to that 
which really was her child, the prisoner could not by law be called 
upon, either to account for it, or to say where it really was, unless 
there was evidence to show that it was actually dead, (i Russ. 798.) 

On the other hand, convictions have been sustained, though the 
body was not found, where there was very strong direct evidence to 
the murder ; or where the evidence, though it fell short of actual 
identiflcation of the body, led almost conclusively to the belief that 
something found was the body. 

“ Thus, where the prisoner, a mariner, was indicted for the murder of hie 
captain at sea, and a witness stated that the prisoner had proposed to kill the 
captain, and that the witness, being afterwards alarmed in the night by a violent 
noise, wont upon deck and their observed the prisoner take the captain up and 
throw him overboard into the sea, and that he was not seen or heard of after- 
wards, and that near the place on the deck where the captain was seen a billet 
of wood was found, and that the deck and part of the prisoner’s dress were 
stained with blood ; the Court, though they admitted the general rule of law, 
loft it to the Jury to say, upon the evidence, whether the deceased was not kiUed 
before his body was cast into the sea ; and the Jury being of that opinion the 
prisoner was convicted, and (the conviction being unanimously approved of by 
the Judges) was afterwards executed.” (1 Buss. 798, acc. , Empress v. Bhagirath, 
3 All. 383.) 

302. Whoever commits murder shall be pun- 
Ptmishment for isted with death, or transportation for 
innrder. life, and shaU also be liable to fine. 

34 
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Commentary. 

It is hardly necessaiy to observe that no Statute of Limitations 
exists in criminal law. But where prisoners were convicted of muf 
ders, committed 19 and 13 years ago, the Court remitted the extreme 
penalty of the law, considering that it was not called for as a public 
example. (Mad. F.U. 196 of 1851 ; 226 of 1852.) 

As to finding a verdict of manslaughter, or of any minor offence, 
where the facts charged as murder do not make out that offence, see 
Cr. P. C., s. 238. 

A person who unintentionally commits murder in a dacoity may 
be punished under s. 396, but he cannot be separately convicted of 
murder under s. 302, and of dacoity under s. 396. (K. ,v, Rughoo, 
Suth. Jan. — ^July 1864, Cr. 30.) 

303. Whoever, being under sen- 

Punishmenfc for tence of transportation for life, com* 
convict. mits murder, shall be punished with 

death. 

304. Whoever commits culpable homicide not 
amounting to murder shall be pun- 
cnSwi’vl'omiciaJ jshed with transportation for life, or 
not amounting to imprisonment of either decription for 

murder. * 1 • 1 i 

a term which may extend to ten years, 
and shall also be liable to fine, if the act by which 
the death is caused is done with the intention of 
causing death, or of causing such bodily injury as is 
likely to cause death ; or with imprisonment of either 
description for a term which may extend to ten years, 
or with fine, or with both, if the act is done with the 
knowledge that it is likely to cause death, but with- 
out any intention to cause death, or to cause such 
bodily injury as is likely to cause death. 

304A. Whoever causes the death of any person. 
Causing death by doing any rash Or negligent act not 
by negligence. amounting to culpablo homicide, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. (Act XXVII of 1870, s. 12.) 

Comment^. 

See Act XXVII of 1870, s. 13, ante p. 118. 
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This section is intended to cover cases different from those provided 
for by the sections as to culpable homicide or hurt, and more aggra- 
vated than those already provided for by ss. 336-338, To make out 
the offences of causing nurt, or grievous hurt (ss. 321, 322), it is 
necessary to show that the accused had the intention of causing, or 
the knowledge that his act was likely to cause, the particular injury 
which actually followed, A similar knowledge, or intention, is 
required to constitute the offence of culpable homicide, whether 
amounting to murder or not. Sections 336-338 apply to cases where 
no such knowledge or intention can be affirmed, but where there is 
an amount of rashness or negligence which causes danger to life or 
safety, though unattended with actual results, or only producing hurt 
or grievous hurt. The section now under consideration applies to the 
same class of acts, resulting in actual death. 

It is important that prosecutors should not charge, and that Judges 
and Juries should not convict under this section, where the offence 
is really the totally different one of culpable homicide. This was 
pointed out in a case before the High Court of Madras. (R. v, 
Nidamarti, 7 Mad. H.C. 119; S.C. Weir, 76 [122].) The Judges 
said, 

“ In this case the prisoner killed his own mother by beating and kicking her. 
The Sessions Judge finds that the death resulted from brutal beating and 
kicking, but bo acquits of culpable bomicide, becam ) the violence was not such 
as the prisoner must have known to be likely to cause death. This is,^ it is 
manifest, no grouud for acquitting of culpable homicide not amounting to 
murder ; witli such knowledge the act would be murder. (P.O., s. 300, cl. 2.) 
The question for the Judge was, whether the act was done with the knowledge or 
causing bodily injury which was likely to cause death. The Judge finds the 
brutal beating and kicking and dragging by the hair of the Vioad of an old 
woman of 60 by a powerful man, who so acted without the smallest provoca- 
tion. The causal connection between the brutal assault and the death is found 
to be undoubted, but the Sessions Judge luis convicted the prisoner under the 
new section of causing death by a rash act. This section is, in our opinion, wholly 
inapplicable to the facts of this case. Culpable rashness is acting with the 
consciousness that the mischievous and illegal consequences may follow, but 
with the hope that they may not, and often with the belief that the actor has 
taken sufficient precautions to pi’event their happening. The imputability 
arises from acting despite the consciousness.^ Culpable negligonco is acting- 
without the consciousness that the illegal or mischievous effect will follow, but 
in circumstances which show that the actor baa not exercised the^ caution 
incumbent upon him, aud that if he had he would have had the consciousness. 
The imputability arises from the ueglect of the civil duty of circumspection. 
It is manifest that personal injury, consciously and intentionally caused, cannot 
fall within either of those categories, which are wholly inapplicable to the caso 
of an act, or series of acts, themselves intended, which are the direct producers 
of death. To say that because, in the opinion of the t)perator, tlio sufiEerer could 
have borne a little more without death following, the act amouiics merely to 
rashnoss because he has carried the oxperiraeut too far, results from an obvious 
and dangerous misconception. As this is neither a case of rashness nor of 
negligence, it becomes unnecessary to consider whether in any case a conviction 
under this section can properly follow, where the rashness, or negligence, 
amounts to culpable homicide. It is clear, however,^ that if the words * not 
amounting to culpable homicide* are part of the definition, the offence defined 
by this section consists of the rash or negligent act not falling under that cate- 
gory, as much as of its fulfilling the positive requirement of being the cause of 
death. Mcc. B. u Mt. Pemkoer, 6 N.W.P. B. v. Man, il). 235; K, v, 
Acharjys, 1 Mad. 224, S.O. Weir [124] ; Empress v. Katabdi, 4 Cal, 764 ; Empress 
V. Gonesh Dooley, 6 Oal. 3B1.) 

On the other hand neither this section, nor those as to culpable 

34 in 
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homicide, apply to cases where the death has arisen, not from the 
negligent or rash mode of doing the act, but from some result 
supervening upon the act, which could not have been anticipated! 
For instance, where the accused gave the deceased a push, which 
caused him to fall, and in the fall, he broke his toe, and subsequently 
died of tetanus; it was held no offence but that of criminal force had 
been committed. (R. v. Acharjys, i Mad. 224; S.C. Weir, [124].) 

The same ruling was given in one of those cases, so numerous in 
India, where blows which would otherwise have caused no danger to 
life resulted fatally, in consequence of the deceased having an enlarged 
spleen. The Judge had directed the jury, If you do not think that 
the act amounted to culpable homicide, but that the circumstances of 
this district in respect of the prevalence of disease of the spleen are 
such as to render any beating on the trunk of the body an act of 
criminal rashneSs*;, you will be justified in convicting the accused under 
s. 304A.” The High Court remarked upon this ruling — 

“ It appears to us that tlie Judge has not put the matter before the jury with 
sufficient precision. The mere circumstance of the prevalence of the disease of 
spleen in the district in which the deceased resided is not sufficient to warrant a 
conviction under this section. The jury should further have been told that they 
must be satisfied that the accused waa^ aware of the prevalence in the district of 
such diseases, and also auTire of the risk to life involved in the striking on the 
trunk of the body of a person who might be suffering from disease of the spleen. 
(Empiess v. Safalulla, 4 Gal. 815.) 

In a recent case, where a person, annoyed at the laziness of his 
punkah-puller, who, unknown to him was suffering from a diseased 
spleen, struck him once or twice on his body blows which he had no 
intention should, but which did result in death — he was held to have 
been rightly convicted of voluntarily causing hurt, under s, 323, post 
p. 280. (Empress v. Fox, 2 All. 522; Empress v. O’Brien, tb, 766; 
Empress v, Randhir Singh, 3 All. 597 ; Empress v, Idu Beg, ibid. 

776.) 

On the same ground, death caused by an injury voluntarily 
inflicted in an excessive exercise of the right of self-defence, should 
be charged as culpable homicide, and not as a rash or negligent act 
under s. 304A. (Section 300, Exception 2, ante p. 261 ; R. v, Fukeera 
Chamar, 6 Suth. Cr. 50 ; S.C. 2 Wym. Cr. 40.) 

Many of the cases of unskilful medical treatment which in England 
are dealt with as manslaughter would be properly punishable under 
ss. 304A and 336-338* 

For instance, where the prisoner, who was a publican and agent 
for the sale of Morison’s pills, was indicted for manslaughter, by 
administering a large quantity of those pills to the deceased, several 
medical men gave it as their opinion that medicine of the violent 
character of which the pills were composed, could not be adminis- 
tered to a person in the state in which the deceased was without ac- 
celerating his death. Lord Lyndhurst, C.B., said, 

** J agree that in tliese cases tbero^ is uo difference between a licensed 
physician or surgeon, and a person acting as physician or surgeon without a 
liccDse. In either case, if a party, having a competent degree of skill and 
knowledge, makes an accidental mistake in his treatment of a patient, through 
which mistake death ensues, be is not thereby guilty of manslaughter ; but if, 
where proper medical assistance can be had, a person totally ignorant of the 
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scienco of medicine takes on himself to ndministor violent and dangerous 
remedy to one labouring under disease, and death ensues in consequence of that 
.dangerous remedy having been so administered, he is guilty of manslaughter.” 
(1 Kuss. 672.) 

Under the Penal Code, also, there would be no difference between 
a regular and an irregular practitioner, unless so far as a knowledge 
of consequence might be implied in the one case which would not be 
implied in the other. A rash, or negligent, act which was not known 
to be likely to endanger human life, would be punishable under 
s. 325 if it actually caused dangerous hurt, or under s. 304A if life was 
lost by it. But if a person who had no medical knowledge were to 
give chloroform, for instance, to relieve pain, in a case in which 
a physician would know that death would be the result, this might 
be a rash act under s. 304A, but would certainly not be culpable 
homicide, or voluntarily causing grievous hurt. Moreover, the same 
act might be rash under one set of circumstances, and innocent under 
a different set. The most ignorant person might with propriety 
attempt a surgical operation when all professional aid was unattain- 
able, though such an attempt would be highly criminal if a surgeon 
was within reach. 

The negligence which causes death must, as I have already shown, 
{ante p. 226), be the personal neglect, or default, of the defendant 
himself. But where an engineer left an eni ine in charge of a boy, 
who told him he could not manage it, and, in consequence of its 
mismanagement a loss of life took place, this was held to be man- 
slaughter ; for it was an act of personal misconduct on the part of 
the engineer. (R. v. Lowe, 3 C. & K. 123.) Such an act would 
now be punishable under s. 304A, and would be .culpable homicide 
if the death was a probable result of the mismanagement of the 
machine. 

305. If any person under eighteen years of age, 

Abetmentof ^“7 person, any delirious per- 

Buicide of jhSd or SOU, any idiot, or any person in a state 
wBane person. intoxication, oommits suicide, who- 

ever abets the commission of such suicide, be punish- 
ed with death or transportation for life, or imprison- 
ment for a term not exceeding ten years, and shall 
also be liable to fine. 

306. If any person commits suicide, whoever 

abets the commission of such suicide 
adeide.*”*”* shall be punished with imprisonment 
of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

Commentary. 

In a case of Suttee, some of the prisoners actually set fire to the 
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pile, while one did not co-operate in causing the death of the widow, 
but took an active part in causing her to return to the pile, when she 
had left it, after being partially burnt. The Bengal High Court held 
that the former prisoners were guilty of culpable homicide, but the 
latter only of abetment of suicide. They said, 

Abetment of saicide is confined to the case of persons, who aid and abet the 
commission of suicide by the hand of the person himself who commits the 
suicide. When another person, at the request of, or with the consent of, the 
suicide has killed that person, he is guilty of homicide by consent which is one 
of the forms of culpable homicide.” (1 R. J. & P. 174.) 

307 . Whoever does any act with such intention, 
or knowledge, and under such circum- 
stances that if he by that act caused 
death he would be guilty of murder, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, 
and shall also be liable to fine ; and if hurt is caused 
to any person by such act, the offender shall be liable 
either to transportation for life, or to such punish- 
ment as is hereinbefore mentioned. 

“ When any person offending under this section is 

Attempts by Under Sentence of transportation for 
life-convicts. life, he may, if hurt is caused, be pun- 
ished with death.” (Act XXVII of 1870, s. 11.) 

Illustrations. 

(а) A shoots at Z with intent to kill him, under such circum- 
stances that, if death ensued, A would be guilty of murder. A is 
liable to punishment under this section. 

(б) A, with the intention of causing the death of a child of tender 
years, exposes it in a desert place. A has committed the offence 
defined by this section, though the death of the child does not ensue. 

(c) A, intending to murder Z, buys a gun and loads it. A has 
not yet committed the offence. A fires the gun at Z. He has com- 
mitted the offence defined in the section ; and if by such firing he 
wounds Z, he is liable to the punishment provided by the latter part 
of this section. 

(d) A, intending to murder Z by poison, purchases poison and 
mixes the same with food which remains in A’s keeping ; A has not 
yet committed the offence defined in this section. A places the food 
on Z’s table, or delivers it to Z’s servants to place it on Z’s table. A 
has committed the offence defined in this section. 

Commentary. 

To constitute an offence under this, or the following section, the 
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prisoner must be convicted of everything which would make up the 
crime of 'murder, or of culpable homicide not amounting to murder 
except the death itself. There must be an act done which could 
cause death, and it must have been done with the intention that it 
should cause death, or with the knowledge that it would necessarily, 
naturally, or probably cause death. Hence, where the prisoner pre- 
sented a rifle at his officer, but it was struck up before he had drawn 
the trigger, and the rifle was found to be loaded but not capped, it 
was held by the Bombay High Court that he could not be convicted 
under s. 307, although when the act was done, the prisoner believed 
the gun was capped. Couch, C.J., said, 

** It appears to me, looking at the terms of this section, as well as at the 
illnstrations to it, that it is necessary, in order to constitute an offence under it, 
that there must be an act done under such circumstances that death might be 
caused if the act took effect. The act must be capable of causing death in the 
natural and ordinary course of things ; and if the act complained of is not of 
that description, a prisoner cannot be convicted of an attempt to murder under 
this section.'* 

** The illustrations given bear out this view. ^ One is, that of a man firing a 
loaded gun ; and, another, is that of a man placing food mixed with poison on 
another's table. Both these acts are capable of causing death ; but in the pre- 
sent case, although the act was done with the intention of causing death, and 
was likely in the belief of the prisoner to cause death, yet in point of fact it 
could not have caused death, and it, therefore, does not come within that sec- 
tion." (B. V, Cassidy, 4 Bom. H.G. Cr. 17.) 

The judgment of the Court seems to have proceeded entirely on 
the ground that the rifle was uncapped. But it seems to me the deci- 
sion should have been just the same, even though the 'gun had been 
capped, provided the prisoner had not tried to pull the trigger. The 
act which is indictable under ss. 307 or 308 must be the act which 
would have caused the death, had death ensued. But the mere pre- 
senting of the gun could never have caused death, any more than the 
loading of it, unless it was discharged. 

On the other hand, in this very same case it was held that the 
prisoner was properly convicted of an attempt to commit murder under 
8. 5 1 1. Since " the presenting of the gun, under the circumstances, 
was an act of such an approximate nature as to bring the prisoner 
within the words of s. 511.** {Ibid., p. 23.) The difference between 
the two cases is, that under ss. 307 or 308 the prisoner must have 
done the final act, which would have caused death. Under s. 51 1, it 
is sufficient if he has done an act towards the death. See the com- 
mentary upon that section post, 

308 . Whoever does any act with such intention, 
Attempt to or knowledge, and under such circum- 
commit culpable stances that, if he by that act caused 
homicide. death, he would be guilty of culpable 

homicide not amounting to murder, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to three years, or with fine, 
or with both ; and if hurt is caused to any person by 
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such act, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, or with fine, or with both. 


Illustration^ 

A, on grave and sudden provocation, fires a pistol at Z, under such 
circumstances that, if he thereby caused death, he would be guilty of 
oulpable homicide not amounting to murder. A has committed the 
offence defined in this section. 


309- Whoever attempts to commit suicide, and 
does any act towards the commission 
of soch offence, shall be punished with 
simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 
(Act VIII of 1882, s. 7.) 

See posti note to s. 511. 

310. Whoever at any time, after the passing of 
_ this Act, shall have been habitually 

“®‘ associated with any other or others for 

the purpose of committing robbery or child steal- 
ing by means of, or accompanied with, murder, is a 
Thug. 


311. Whoever is a Thug shall be punished with 
transportation for life, and shall also 
be liable to fine. 


'^Paxushment. 


As to the jurisdiction over Thugs, see Cr. P.C., s. 181. 


OP THE CAUSING OP MISOAEEIAGB, OP INJUEIES TO UNBOEN 
CHILDEEN, OF THE EXPOSUEB OF INFANTS, AND OP THE 
CONCEALMENT OF BIETHS. 

312. Whoever voluntarily causes a woman with 
child to miscarry shall, if such miscar- 
^Mingnuscar. n^ge be uot caused in good faith for 
the purpose of saving the life of the 
woman, be punished with imprisonment of either 
description for a term which may extend to three 
years, or mth fine, or with both ; and, if the woman 
be quick with child, shall be punish^ with imprison- 
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317 Whoever, being the father or mother of a 
child under the age of twelve years, 
or having the care of such child, shall 
expose or leave such child in any place 
with the intention of wholly abandon- 
ing such child, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

Explanation . — This section is not intended to pre- 
vent the trial of the offender for murder or culpable 
homicide as the case may be, if the child die in con- 
sequence of the exposure. 

Commentary. 

In the event of the child’s death, the offender ought to be prose- 
cuted for murder, or culpable homicide, and not under the section. 
(Empress v. Banni, 2 All. 349.) 

In R. Beejoo, ist Mad. Sess. 1869, the Following facts arose. A, 
the mother of a newly-born child, being herself too ill to move, sent 
B to expose it. It was held by Scotland, C.J., that A could not be 
convicted under this section, as she had not actually exposed the 
child ; nor B, as she was not the mother. Also, that neither A nor 
B could be indicted for abetting the other, since as neither could 
have committed the olfence there could be no abetment by the other. 
Of course, a person who has the custody of a child merely for the 
purpose of exposing it, cannot be indicted as a person “ having the 
care of such child.” 

Where the mother of a child packed it up carefully in a hamper, 
and sent it off by train to the address of its father, where it was 
delivered alive, it was held that this came within the words of the 
English statute, which makes it penal to abandon or expose any 
child under the age of two years, whereby the life of such child shall 
be endangered.” (R. v. Falkingham, L.R. i, C.C. 222.) And, so, 
where a mother who was living apart from her husband left the child 
at his door, and he refused to take it in, saying “ it must bide there 
for what he knew and then the mother ought to be taken up for the 
murder of it;” he was convicted under the same Statute. (R. v. 
White, L.R. i, C.C. 311.) 

Where a new-born child died after but not, except remotely, on 
account of its exposure, its mother was acquitted of murder; Glover^ 
J., holding that death from exposure means death from cold, or some 
other result of exposure. (R. v, Khodabux, 10 Suth. Cr. 52.) 

3ia Whoever, by secretly burying or otherwise 
disposing of the dead body of a child, 
Wrth'T^Mcret whether such child die before or after 


Exposure and 
abandonment of a 
child under twelve 
years by parent, 
or persons having 
care of it. 
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disjosai of dead during its birth, intentionally con- 
ceals, or endeavours to conceal, the 
birth of such child, shall be punished with imprison- 
ment of either description for a tei’m which may 

extend to two years, or with fine, or with both. 

«« 

Commentary. 

Where a woman put the dead body of her child over the wall of a 
yard into a field through which there was no thoroughfare, and where 
the body was not likely to be found by any persons resorting to the 
field in their ordinary occupation, this was held to come within the 
terms of the English Statute which requires that the concealment 
should be by a ** secret disposition of the body.’* (R. v^ Brown, L.R. 
I, C.C. 244.) 

It is ncces.sary for a conviction under this section that the child 
should have arrived at such maturity that it might have been born 
alive. (Mad. H.C. Pro., 21st July 186S ; S.C. Weir, 78 [126], 4 Mad. 
H.C, Appx. Ixiii, S.C. Weir, 78 [127].) 


OP HURT, 


319. 

Hurt. 


Whoever causes bodily pain, disease, or 
infii’mity to any person is said to cause 
hurt. 


. 320- The following kinds of hurts 

Ijncvous nnrt'. , t i 

only are ciesignated as grievous : — 
First. — Emasculation. 

Secondly . — Permanent privation of the sight of 
either eye. 

Thirdly . — Permanent privation of the blearing of 
either ear. 


Fourthly . — Privation of any member or joint. 

Fifthly. — Destruction, or permanent impairing, of 
the powers of any member or joint. 

Sixthly . — Permanent disfiguration of the head or 
face. 

Seventhly . — ^^Fracture or dislocation of a bone or 
tooth. . 
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Eighthly. — Any hurt whioli endangers life, or 
which causes the sufferer to be, during the space of 
twenty days, in severe bodily pain, or unable to fol- 
low his ordinary pursuits. 


Commentary. 

Where a man was? so much injured that he had to go to hospital, 
but left it perfectly cured on the twentieth day after the hurt, it was 
held that this day would count as one of the twenty days during 
which he had been unable to follow his ordinary pursuits. (R. v, 
Shaik Bahadur, Scotland, C.J., 2nd Madras Sessions, 1862.) 


321 . Whoever does any act with the intention 
of thereby causing hurt to any person, 
calarny^hurt’.'^ ' ' ^ with the knowledge that he is likely 

thereby to cause hui’t to any person, 
and does thereby cause hurt to any person, is said 
“ voluntarily to cause hurt.” 


322 . Whoever voluntarily causes hurt, if the 
hurt which he intends to cause, or 
knows himself to be likley to cause, is 
grievous hurt, and if the hurt which 
he causes is grievous hurt, is said “ voluntarily to 
cause grievous hui’t.” 


Voluntarily 
causing grievous 
hurt. 


Eir.planation.—~A person is not said voluntarily to 
cause grievous hurt except when he both causes 
grievous hurt, and intends, or knows himself to be 
likely, to cause grievous hurt. But he is said volun- 
tarily to cause grievous hurt if, intending or know- 
ing himself to be likely to cause grievous hurt of one 
kind, he actually causes grievous hurt of another kind. 


Illustration. 

A intending, or knowing himself to be likely, permanently to dis- 
figure Z’s face, gives Z a blow which does not permanently disfigure 
Z’s face, but which causes Z to suffer severe bodily pain for the space 
of twenty days. A has voluntarily caused grievous hurt. 

Commentary. 

1 have already frequently drawn attention to the maxim that a man 
is assumed to intend the natural consequences of his acts. (See ante 
pp. 107, 252, 259.) 

The word voluntarily” is defined by s, 39, ante p. 27. It will be 
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observed that the only things which has to be considerd under that 
definition is the state of the prisoner’s mind at the moment the act 
is committed. If he then intended^ or knew that he was likely, lo 
cause grievous hurt, the suddenness of the intention will be im- 
material. A voluntary act is not to be confounded with a premeditated 
act. In a case where a prisoner was indicted for a common assault, 
and also for maliciously inflicting grievous bodily harm, the jury 
found that he was ** guilty of an aggravated assault, but without 
premeditation, and that it was done under the influence of passion.” 
The Court held that this was a sufficient verdict of guilty upon the 
more serious charge. They said, 

** We think this assault was intentional in the understanding of the law, 
thongh committed without premeditation and under the influence of passion." 
(E. V. Sparrow. Bell 298 ; S.C. 30 L.J.M.C. 43.) 

Where an act, which would be culpable homicide were death lo 
ensue, only causes grievous hurt, the offender will always be punish- 
able under this section. Because, in order to come under s. 299 the 
criminal must have known that he was likely to cause death, and any 
injury w'hich is likely to cause death is grievous hurt (s. 320, cl. 8) ; 
therefore, he must not only have caused grievous hurt, but known 
that he was likely to cause it. But the converse does not follow ; and 
if a person intending to cause grievous hurt actually causes death, it is 
not necessary that he should be guilty of culpable homicide, because 
many species of grievous hurt are not likely to cause death. If, there- 
fore, it could be shown that the offender intended merely to break a 
finger and did break it, but an attack of heart disease was brought 
on, of which the sufferer died, here the knowledge necessary to con- 
stitute culpable homicide would be wanting, and a conviction could 
only be had under s.322. 

323. Whoever, except in the case provided for by 
_ . , , Section 334, voluntarily causes hurt, 

Fiini8niTi6Q V Tor ^ w *T*i*ii* * 

voluntarily ous- Shall 06 punished with imprisonment 
iDg hurt. q£ gjtiiej. description for a term which 

may extend to one year, or with fine which may 
extend to one thousand Eupees, or with both. 

Commentary. 

See as to this section, note to s. 277, ante p. 225 and note to s. 304A. 

Of course, causing hurt is not punishable where it is lawful. As, 
for instance, the moderate chastisement of a child by its parent, or 
of a scholar by its teacher. ( 1 Russ. 773.) A master is not authorized 
to beat his servant, but he may inflict moderate chastisement upon 
his apprentice, to whom he stands in the position of a parent (Act 
XIX of 1850, s. 14, Binding Apprentices) ; so, also, from the neces- 
sity of the case, the master of a merchant ship may punish his sea- 
men. The law upon this point is laid down by Lord Stdvoell. (The 
Agincourt, 1 Hagg. Adm. 272) in the following words It has 
hardly been disputed, that, in a case of gross misbehaviour, the 
master of a merchant ship has a right to inflict corporal punishment • 
upon the delinquent mariner ; that right must be supported by 
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the law of England, which is the proper authority for fixing the 
limits within which one subject of this realm has a right to inflict 
corpora] suffering upon another. Upon that ground I dismiss all 
reference to authorities of the Foreign Maritime law, and I regret 
that so little upon this subject is to be found in our own. The 
statute relating to merchant seamen is silent upon it (see 17 & i8 
Viet., s. 104, s. 239 et seq ,) ; the only authorities are supplied by the 
decisions of the Courts of law. Acting upon considerations of 
necessity and just discretion, and upon such grounds I think the 
following rules may be considered as sufficiently established. In the 
first place, that the punishment must be applied with due moderation. 
It is asserted in some well considered books that the law gives the 
same authority to the captain of a merchant ship to chastise his mari- 
ners for misbehaviour as a master possesses over his apprentices ; 
meaning, that it is inherent in him, upon the same grounds of necessity 
and sound discretion in one case as in the other, not certainly to be 
used exactly in the way of an equal measure of punishment, because 
the apprentice is generally a youth of comparatively tender years, and 
whose acts of misbehaviour can hardly produce the same destructive 
consequences as may attend the negligence of the mariner — an 
experienced person, of confirmed strength, capable of sustaining a 
severer infliction than could properly be applied to a stripling, and 
whose acts, even of negligence, may draw ifter them consequences 
fatal to all the lives and all the property on board a vessel. It ia 
hardly necessary to add, as a corollary, that in all cases which will 
admit of the delay proper for inquiry, due inquiry should precede the 
act of punishment; and, therefore, that the party charged should 
have the benefit of that rule of universal justice of being heard in 
his own defence. A punishment inflicted without the allowance of 
such benefit is in itself a gross violation of justice. There are cases, 
undoubtedly, which neither require nor admit of such a deliberate 
procedure. Such are cases where the criminal facts expose themselves 
to general notoriety by the public manner in which they are com- 
mitted, or where the necessity occurs of immediately opposing 
attempted acts of violence by a prompt re-action of lawful force, as 
in the disorders of a commencing mutiny; these are cases that speak 
for themselves, and are of unavoidable dispensation. It may be 
matter of prudence, but is not matter of strict obligation, in vessels 
of this kind (though I understand it to be so in the ships of the East 
India Company), that the captain should communicate with other 
officers of the vessel ; nor do I find that any particular mode, or 
instrument, of punishment has received a particular recognition ; that 
must be left to the common usage practised in such cases, and to the 
humane discretion of the person who has right of commanding its 
application.” 

“ The defence opposed to a charge of cruelty, such as is alleged to 
have been practised, may consist in a total disapproval that any such 
cruelty was practised, or may be a justification of it by proofs of the 
misconduct that provoked it ; and that misconduct may be confined 
to an offence immediately preceding, or may likewise include similar 
offences antecedently committed, and which, upon the recurrence 
of them in the particular case, will justify the punishment as a preven- 
tive measure, to guard in future against the inconveniences that may 
reasonably be expected to attend a repetition.” 
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The law laiJ down in the above case was affirmed by Holloway, J.. 
as forming- a good justification to a charge under the Penal Code. 
(R. V, Irvine, post note to s, 340.) 

There may be a conviction under this section, or under s. 325, 
according to the nature of the injury actually intended, although a 
death which was not contemplated has in fact ensued (Empress v. Fox, 
2 All. 522 ; Empress v. Idu Beg, 3 All. 776 and note to s. 304A. ante 
p, 267. 

See as to the summary jurisdiction of the Magistrates of the Dis- 
trict over this offence, Crim. P.C., s, 260. * 

324 . Whoever, except in the case provided for 
by Section 334, voluntarily causes hurt 
oaiiBiDg””hmt by by means of any instrument for shoot- 
Sformeanr*" Stabbing, or cutting, or any in- 

strument vrliich, used as a weapon of 
offence, is likely to cause death, or by means of 
fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of 
any explosive substance, or by means of any sub- 
stance which it is deleterious to the human body to 
inhale, to swallow, or to receive into the blood, or by 
means of any animal, shall be punished with impri- 
sonment of either description for a term which may 
extend to three years, or with fine, or with both. 

Commentary. 

A substance which, if administered in small quantities is not dele- 
terious, will be deleterious if administered in such a quantity as to be 
dangerous to life, and causing hurt by so administering it will be 
punishable under this section. (See R. v. Cramp, 5 Q.B.D. 307.) 

Firing into a crowd with intent to wound some one, supports an 
indictment which alleges an intent to wound the person who was 
actually injured. (R. v, Fretwell, 33 L.J.M.C. 128 ; S.C. L. & C. 443.) 

It is, of course, not necessary for a conviction under this section 
that the manner in which the weapon has in fact been used should be 
likely to cause death. 

That such a misconception has actually occurred is the only reason 
why I quote authority to guard against its occurring again. (7 Mad. 
H.C. Appx. xi, S.C. Weir, 79 [127].) 

325 . Whoever, except in the case provided for 
D U . « by Section 335, voluntarily causes 

PnDishmeDt. for ^ , n , • i j *,.1 

yoinnuriiy caus- gi’ievous hurt. Shall be punisneu with 
rag gnovous hurl. imprisQnmeut of either description for 
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a term which may extend to seven years, and shall 
also be liable to fine. 

See Act XVIII of 1862, s. 14 (Cal. H.C. Crim. Pro.) 

326. Whoever, except in the case provided for 

Voinntarii Section 336,- voluntarily causes 

cansfng "grioTOM grievous hurt by means of any instru- 
SonsoVSS! for shooting, stabbing, or cutting, 

or any instrument which, used as a 
weapon of offence, is likely to cause death, or by 
means of fire or any heated substance, or by means 
of any poison or any corrosive substance, or by 
means of any explosive substance, or by means of 
any substance which it is deleterious to the human 
body to inhale, to swallow, or to receive into the 
blood, or by means of any animal, shall bo punished 
with transportation for life, or with imprisonment 
of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

327. Whoever voluntarily causes hurt for the 

Voluntarily P^i^pose of oxtorting from the sufferer, 

causing hurt to or from any person interested in the 
to'^^JnstoF^to w sufferer, any property or valuable 
illegal act. secui’ity, or of constraining the suf- 

ferer or any person interested in such sufferer to do 
anything which is illegal, or which may facilitate the 
commission of an offence {see s. 40, artte p. 28), shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

328. Whoever administers to, or causes to be 

taken by, any person any poison or 
any stupefying, intoxicating, or un- 
4o., with intent to ^bolcsome drug or Other thing, with 
intent to cause hurt to such person, 
or with intent to commit or facilitate the commission 
of an offence (see a. 40, ante p. 28), or knowing it to 

36 
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be likely that he will thereby cause hurt, shall be 
punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

Commentary. 

A man placed in his toddy pots juice of the milk bush, knowing 
that if taken by a human being it would cause injury, and with the 
intention of detecting an unknown thief who was in the habit of 
stealing his toddy. The toddy was drunk by some soldiers who 
purchased it from an unknown vendor. Held that he was rightly 
convicted under this section of "causing to be taken an unwholesome 
thing.” (R. V. Ohania, 5 Bom. H.C.C.C. 59.) 

In a case under a similar English Statute, where it appeared that 
the prisoner had administered a drug to a female with intent to excite 
her sexual passions, in order that he might have connection with her, 
the conviction was affirmed. (R. v, Wilkins, 31 L.J.M.C. 72; S.C. L. 
& C. 89 ) But the offence of administering a drug is not committed 
where the accused has merely procured the drug at the request of 
another, who took it herself, although the drug was given to her with 
the knowledge that it would be taken, and for that purpose. (R. v. 
Fretwell, 31 L.J.M.C. 145; S.C.L. & C. 161.) Nor, as I conceive, 
could it be said under such circumstances that the accused had 
caused it to be taken. Romeo might have been indicted under this 
section, but not the Apothecary. 

The words " other thing” must be read " other unwholesome thing.” 
Hence,, administering a substance, as to whose nature no evidence 
was given^ which was intended to act as a charm, was held to be no 
offence. (R. v, Jotee Ghoraee, i Suth. Cr. 7,) To administer a dele- 
terious drug where life is not endangered, is to commit an offence 
under this section. (R. v. Joy Gopal, 4 Suth. Cr. 4.) 

329. Whoever voluntarily causes grievous hurt 

„ , ^ for the purpose of extorting from the 

osQung grievons sutterei’, or from any person interest- 

sufferer, any property or 
*“ v^iluable security, or of constraining 
* * “ ‘ the sufferer or any person interested 
in such sufferer to do anything which is illegal, or 
which may facilitate the commission of an offence 
(see B. 40, ante p. 28), shall be punished with trans- 
portation for life, or imprisonment of either descrip- 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 

330. Whoever voluntarily causes hurt for the 
Voluntarily purposo of oxtorting from the sufferer, 
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^ or from any person interested in the 

n»rt‘eoDfes«io^ sufferer, any confession or any inform- 
tor^n°“T*^oi ation which may lead to the detection 
perty. of an offence (see s. 40, ante p. 28), or 

misconduct, or for the purpose of con- 
straining the sufferer, or any person interested in the 
sufferer, to restore or to cause the restoration of any 
property or valuable security, or to satisfy any claim 
or demand, or to give information which may lead to 
the restoration of any property or valuable security, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and, shall also be liable to fine. 


Illustrations. 

(a) A, SL Police officer, tortures B in order to induce Z to confess 
that he had committed a crime. A is guilty of an offence under this 
section. 

(^) A, a Police officer, tortures B to induce him to point out where 
certain stolen property is deposited. A is guilty of an offence under 
this section. 

(c) A, a Revenue officer, tortures B in order to compel him to pay 
certain arrears of revenue due from Z. A is guilty of an offence 
under this section. 

(d) A, a Zemindar, tortures a ryot in order to compel him to pay 
his rent. A is guilty of an offence under this section. 


Commentary. 

The confession must be of some offence, or misconduct, under the 
Code. Hence the extortion of a confession of witchcraft could not fall 
under this section. (R. v. Baboo Mundu, i8 Suth. Cr. 23.) It is 
immaterial whether the offence, or misconduct, have been committed. 
(R. V. Nim Chand Mookerjee, 20 Suth. Cr. 41.) 


331 . Whoever voluntarily causes grievous hurt 


V oluntarily 
causing grievous 
hurt to extort oon- 
fessioo, or to com- 
pel restoration of 
property. 


for the purpose of extorting from the 
sufferer, or from any person interested 
in the sufferer, any confession or any 
information which may lead to the 
detection of an offence (see s. 40, ante 


p. 28), or misconduct, or for the purpose of con- 
straining the sufferer, or any person interested in the 
sufferer, to restore or to cause the restoration of any 



284 


CAUSING HURT ON PROVOCATION. [Chap. XVI, 


property or valuable security, or to satisfy any claim 
or demand, or to give information which may lead 
to the restoration of any property or valuable security, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, 
and shall also be liable to fine. 


332. Whoever voluntarily causes hurt to any 
person being a public servant in the 
caLfny'hmt 'to discharge of his duty as such public 
TOutfro^m&uty! Servant, or with intent to prevent or 
deter that person or any other public 
servant from discharging his duty as such public 
servant, or in consequence of anything done. or 
attempted to be done by that person in the lawful 
discharge of his duty as such public servant, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 


333. Whoever voluntarily causes grievous hurt 
Voluntarily persou being a public sorvaiit 

causing gtierous in the discharge of his duty as such 

hurt to deter pub- , ° .,i • , , . 

lie servant from puDuc Servant, 01’ With intent to pre- 
his duty. vent or deter that person or any other 

public servant from discharging his duty as such 
public sei’vant, or in consequence of anything done 
or attempted to be done by that person in the lawful 
discharjge of his duty as such public servant, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 


334. Whoever voluntarily causes hurt on grave 
Voluntarily ^ud sudden provocatiou, if he neither 
causing hnrt (m intends Hor knows himself to be likely 

provocation. ^jjy person Other than 

the person who gave the provocation, shall be 
punished with imprisonment of either description 
for a term which may extend to one month, or with 
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fine which may extend to five hundred Bupees, or ' 
with both. 

Commentaxy. 

See note to s. 277, ante p. 225. 

The meanin^^ of this and the following section of course is, that if 
a person who has received provocation assails the person who has 
given the provocation, he is only liable to a light punishment. But 
it, while out of temper in consequence of the provocation, he were to 
attack an innocent person, or to run amuck generally, like a Malay, 
the previous provocation would be no excuse. I should not have 
thought it necessary to point this out, but that a case occurs in which 
the Magistrate seems to have put precisely the opposite construction 
upon the section. (R. v. Uhulu Chulu, 1 Bom. H.C. 17.) 

335- Whoever voluntarily (Act VIII of 1882, 

„ . .8. 8.) causes grievous hurt on grave 

ous hurt on pro- and sudden provocation, it he neither 
vocation. intends nor knows himself to be likely 

to cause grievous hurt to any person other than the 
person who gave the provocation, shall be punished 
with imprisonment of either description for a term 
which may extend to four years, or with fine which 
may extend to two thousand Rupees, or with both. 

Explanation . — The last two sections are subject 
to the same provisos as Exception 1, Section 300. 

336. Whoever does any agt so rashly or negli- 

Punishmeut for to‘ endanger human life or 

"ors'^uf? or ^the pursonal Safety of others, shall be 
peraonluafety of punished with imprisonment of either 
otbors. description for a term which may 

extend to three months, or with fine which may 
extend to two hundred and fifty Rupees, or with 
both. 

Commentary. 

Accordingly, it was held that a person who sends an article of a 
dangerous nature by a carrier was bound to take reasonable care that 
its nature should be communicated to those who had to carry it. And 
where a vessel containing nitric acid was so delivered without express 
notice of its contents, and it burst and injured the carrier, the sender 
was held to be responsible for the consequences. (Farrant v. Barnes, 
31 LJ.C.P. 137; S.C. II C.B.N.S. 552.) 

See note to s. 277, ante p. 225; note to s. 282, ante p. 230 ; and 
also note to s. 304A, ante p. 267. 
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337- Whoever causes hurt to any person by 
doing any act so rashly or negligently 
*i5aot'whfeh*en’ endanger human life, or the per- 

dangerf life or the sonal safety of others, shall be pun- 
° ished with imprisonment of either de- 
scription for a term which may extend 
totsix months, or with fine which may extend to five 
hundi'ed Rupees, or with both. 

338. Whoever causes grievous hurt to any per- 

son by doing any act so raShly or neg- 
oa»h^'rtbya?aet ligently US to endanger human life, or 
ufe‘’’*or personal safety of others, shall be 

othra *'^**^^ punished with imprisonment of either 
“ *”■ description for a term which may 

extend to two years, or with fine which may extend 
to one thousand Rupees, or with both. 

WRONGFUL RESTRAINT AND WRONGFUL CONFINEMENT. 

339. Whoever voluntarily obstructs any person 

so as to prevent that person from pro- 
ceeding in any direction in which that 
person has a right to proceed, is said 
wrongfully to restrain that person. 

Exception . — The obstruction of a private way over 
land or water, which a person in good faith believes 
himself to have a lawful right to obstruct, is not an 
ofience within the meaning of this section. 

Jllustration* 

A obstructs a path along which Z has a right to pass, A not believing 
in good faith that he has a right to stop the path. Z is thereby 
prevented from passing. A wrongfully restrains Z. 

340. Whoever wrongfully restrains any person 

in such a manner as to prevent that 
fiimnnnt^“^ ***“’ persou from proceeding beyond cer- 
tain circumscribing limits, is said 
“wrongfully to confine” that person. 
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Illustrations. 

{q) A causes Z to go within a walled space, and locks Z in. Z is 
thus prevented from proceeding in any direction beyond the circum- 
scribing line of wall. A wrongfully confines Z. 

(b) A places men with fire-arms at the outlets of a building, and 
tells Z that they will fire at Z if Z attempts to leave the building, 
A wrongfully confines Z. 

Commentary. 

Where a Superintendent of Police illegally wrote a letter ffPa 
person directing him to present himself before a Magistrate, and sent 
two Constables to accompany him, and prevent him from speaking 
with any one, this was held to constitute a wrongful imprisonment at 
civil law, and, of course, would have been a wrongful confinement 
under the above section. The Court said, 

** It is manifestly not necessary to constitute imprisonment that there should 
be a continuous application of superior physical force. In the felicitous 
language of Mr. Justice Coleridge, ‘it is one part of the definition of freedom to 
be able to go withersoever one pleases, but imprisonment is something more 
than the loss of this power ; it includes the notion of restraint within some 
limits defined by will or power exterior to our own.* (Birdv. Jones, 7^Q*B. 
742.) It is quite clear, therefore, that the retaining of a person in a particular 
place, or the compelling him to go in a particular direction, by force of an 
exterior will, overpowering or suppressing in any way^ his own voluntary action, 
is au imprisonment on the part of him who exer ises that exterior wUL** 
(Parankusam v, Stuart, 2 Mad. H.G. 396.) 

And, so, it has been held, that a Police officer who detains a person 
for one single hour, except upon some reasonable ground justihed by 
all the circumstances of the case, is guilty of wrongful confinement, 
and that he is not protected by s. 152 of the Grim. P.C. ( § 61 of the 
present Code) which authorizes an officer to detain an accused person 
tor 24 hours without sending him before a Magistrate. (R. v. 
Suprosunno, 6 Suth. Cr. 88 ; S.C. 2 Wym. Cr. 70.) 

A person who puts in motion a ministerial officer who confines 
another, will be guilty of the wrongful confinement, according as the 
confinement was his act, or that of the officer. If he states his case 
to the officer, who thereupon arrests the complainant, this may be a 
wrongful confinement by the officer, but will not be such by the in- 
formant, even though the latter signs the charge sheet. (Gringham 
V. Willey, 4 H. & N. 296 ; S.C. 28 L.J. Ex. 243.) If the Police officer 
absolutely refuses to take the person into custody, unless the in- 
formant desires him to do so, then the informant will be guilty of the 
wrongful confinement, if any such there is. But when the person 
states his case to a judicial officer, who thereupon, acting on his own 
judgment, commits the accused to prison, the informant may be 
guilty of a malicious charge under s. 21 1, but not of wrongful con- 
nnement. (Austin v. Dowling, L.R. 5, C.P. 534.) Where a Village 
Magistrate and Kurnum officially ordered certain persons, who had 
resisted the detention of animals caught trespassing, to be arrested, 
they and, the Constables who obeyed them were held to have been 
rightly convicted of wrongful confinement. (5 Mad. H.C. Appx. 
XXIV ; S.C. Weir, 79 [127].) 

In the case of R. v, Irvine (1st Mad. Sess., 1867) were two 
indictments against the captain of a ship for wrongfully confining the 
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mate and the carpenter. Holloway, J., read to the jury the law laid 
down by Lord Stowell in the case of the Agincourt {ante p. 278) and 
told them that the captain of a ship had, from the necessity of the case, 
considerable powers extending in the case of disobedient mariners to 
the infliction of corporal punishment. That his powers a fortiori 
extended in case of necessity to what would, but for those powers, be 
wTongful restraint. He must, however, be restricted by the necessity 
of the occasion, and for determining upon that necessity, the condition 
of the ship, in which a whole watch had refused to w'ork, was very 
material matter for their consideration, but that an act of restraint or 
confinement, legal in its inception, would become wrongful if the mode 
used was improper, or the continuance longer than the need de- 
manded. The question of the necessity was not to be too nicely 
weighed, according to the calm judgment which men in cool blooa 
would form after the event, but by a consideration of the occurrences, 
as they would appear to a reasonable man placed in the situation 
of the captain. 


341. Whoever wi’ongfully restrains any person 
Punighmont punished with simple impi’i- 

f 0 r wrongful re- sonment fop a term which may extend 
etramfc. month, OP with fine which may 

extend to five hundred Rupees, or with both. 


See note to s. 277, ante p, 223. 


342. Whoever wrongfully confines any person 
Punishment for tie punislied with imprisonment 

wrongful confine- of either description for a term which 
may extend to one year, or with fine 
which may extend to one thousand Rupees, or with 
both. 


343 . Whoever wrongfully confines any person 
, , for three days or more shall be pun- 

finement for three ished With imprisonment of either 
or more days. desoriptiou fop a term which may 

extend to two years, and shall also be liable to fine. 

344 . Whoever wrongfully confines any person 
Wrongful con. ^en duys or more shall be punish- 

finement f o r t e n ed with imprisonment of either descrip- 
or more daya. ^ term which may extend to 

three years, and shall also be liable to fine. 

345. Whoever keeps any person in wrongful 
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confinement, knowing that a writ for 
fin^meJIt^f'perTOn liberation of that person has been 
for whose liber- dulj issued, shall be punished with 
been issuedr*^ imprisonment of either description for 
a term which may extend to two years, 
in addition to any term of imprisonment to which ho 
may be liable under any other section of this Code. 

346- Whoever wrongfully confines any person iu 
such manner as to indicate an inten- 
finlSenUnsecretl that the Confinement of such per- 

son may not be known to any person 
interested in the person so confined, or to any public 
servant, or that the place of such confinement may 
not be known to or discovered by any such person 
or public servant as hereinbefore mentioned, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, in addition 
to any other punishment to which he may be liable 
for such wrongful confinement. 

Under this section, as in all others, whose essence consists in the 
existence of a particular intention in the mind of the accused, such 
intention must be strictly made out (Empress v. Sreenath Banerjee, 9 
Cal. 221.) 

347 . Whoever wrongfully confines any person 

Wrongful con foi* the purposo of extorting froiu the 

Cnement for tbo persou confincd, Or from any person 
['u'^property,*^°o'i interested in the person confined, any 
constraining to an property 01’ Valuable security, or of 

illegal act. ^ i • • .1. i j 

constraining the person confined, or 
any person interested in such person, to do anything 
illegal or to give any information which may facili- 
tate the commission of an offence (see s. 40, ante 
p. 28), shall be punished with imprisonment of either 
description for a term which may extend to three 
years, and shall also be liable to fine. 

348. Whoever wrongfully confines any person 

Wrongful con. for til© purposo of extorting from the 

37 
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for tba person Confined, or anj person inter- 
pntpow of extort- ested in the person confined, anv con- 
of oompeiiing te- fession or an j information which may 
e^tion of pro- |.q detection of an offence (see 

s. 40, ante p. 28), or misconduct, or for 
the purpose of constraining the person confined, or 
any person interested in the person confined, to re- 
store or to cause the restoration of any property or 
valuable security, or to satisfy any claim or demand, 
or to ^ve any information which may lead to the re- 
storation of any property or valuable security, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine. 

07 CRIMINAL FOBOS AND ASSALCT. 

349 . A person is said to use force to another if 
he causes motion, change of motion, 
or cessation of motion to that other, 
or if he causes to any substance such motion, or 
change of motion, or cessation of motion as brings 
that substance into contact with any part of that 
other’s body, or with anything which that other is 
wearing or carrying, or with anything so situated 
that such contact affects that other’s sense of feel- 
ing ; provided that the person causing the motion, or 
change of motion, or cessation of motion, causes 
that motion, change of motion, or cessation of mo- 
tion in one of the three ways hereinafter described. 

First . — By his own bodily power. 

Secondly . — By disposing any substance in such a 
manner that the motion, or change, or cessation of 
motion takes place without any further act on his 
part, or on the part of any other person. 

Thirdly . — By inducing any animal to move, to 
change its motion, or to cease to move. 
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350> Whoever i ntentional ly uses force to any 
•Criminal foroa person, without that person’s consent, 
in order to the committing of any 
offence, or intending by the use of such force to 
cause, or knowing it to be likely that by the use of 
such force he will cause injury, fear, or annoyance to 
the person to. whom the force is used, is said to “ use 
criminal force” to that other. 

Illustrations » 

(a) 7s is sitting in a moored boat on a river. A unfastens the 
moorings, and thus intentionally causes the boat to drift down the 
stream. Here A intentionally causes motion to Z, and he does this 
by disposing substances in such a manner that the motion is pro- 
duced without any other act on any person’s part. A has therefore 
intentionally used force to Z, and if he has done so without Z’s con- 
sent in order to the committing of any offence, or intending, or know- 
ing it to be likely, that this use of force will cause injury, fear, or 
annoyance to Z, A has used criminal force to Z. 

(A) Z is riding in a chariot. A lashes Z’s horses, and thereby 
causes them to quicken their pace. Here A has caused change of^ 
motion to Z by inducing the animals to change their motion. A has, 
therefore, caused force to Z ; and if A has done this without Z’s consent, 
intending or knowing it to be likely that he m^ thereby injure, 
frighten, or annoy Z, A has used criminal force to L, 

(c) Z is riding in a palanquin. A, intending to rob Z, seizes the 
pole and stops the palanquin. Here A has caused cessation of motion 
to Z, and he has done this by his own bodily power. A has, therefore, 
used force to Z ; and as A has acted thus intentionally without Z’s 
consent, in order to the commission of an offence, A has used criminal 
force to Z. 

(d) A intentionally pushes against Z in the street. Here A has 
by his own bodily power moved his own person so as to bring it into 
contact with Z. He has, therefore, intentionally used force to Z, and 
if he has done so without Z’s consent, intending or knowing it to be 
likely that he may thereby injure, frighten, or annoy Z, he has used 
criminal force to Z. 

(e) A throws a stone, intending or knowing it to be likely that the 
stone will be thus brought into contact with Z or with Z’s clothes, or 
with something carried by Z, or that it will strike water and dash up 
the water against Z’s clothes or something carried by Z. Here, if the 
throwing of the stone produce the effect of causing any substance to 
come into contact with Z or Z’s clothes, A has used force to Z; and 
if he did so without Z’s consent, intending thereby to injure, frighten, 
or annoy Z, he has used criminal force to Z. 

(/) A intentionally pulls up a woman’s veil. Here A intentionally 
uses force to her ; and if he does so without her consent, intending or 
knowing it to be likely that he may thereby frighten or annoy her, he 
has used criminal force to her. 
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(g) Z is bathing. A pours into the bath water which he knows to 
be boiling. Here A intentionally, by his own bodily power, causes 
such motion in the boiling water as brings that water into contact 
with Z, or with other water so situated that such contact must affect 
Z^s sense of feeling; A has, therefore, intentionally used force to Z, 
and if he has done this without Z’s consent, intending or knowing it 
to be likely that he may thereby cause injury, fear, or annoyance to 
Z, A has used criminal force. 

(/z) A incites a dog to spring upon Z without Z's consent. Here, 
if A intends to cause injury, fear, or annoyance to Z, he uses criminal 
force to Z. 

351 . Whoever makes any gesture, or any pre- 

Aswuit paration, intending, or knowing it to 

be likely, that such gesture, or prepara- 
tion, will cause any person present to apprehend that 
he who makes that gesture, or preparation, is about 
to use criminal foi’ce to that person, is said to 
commit an assault. 

Explanation . — ^Mere words do not amount to an 
»assaiilt. But the words which a person uses may 
give to his gestures, or preparation, such a meaning 
as may make those gestures, or preparations, amount 
to an assault. 

Illustrations, 

(a) A shakes his fist at Z, intending, or knowing it to be likely, 
that he may thereby cause Z to believe that A is about to strike Z. 
A has committed an assault. 

(b) A begins to unloose the muzzle of a ferocioii.s dog, intending, 
or knowing it to be likely, that he may thereby cause Z to believe 
that he is about to cause the dog to attack Z. A has committed an 
assault upon Z. 

(c) A takes up a stick, saying to Z, 1 will give you a beating.’* 
Here, though the words used by A could in no case amount to an 
assault, and though the mere gesture, unaccompanied by any other 
circumstances, might not amount to an assault, the gesture explained 
by the words may amount to an assault. 

Commentary. 

An assault is an attempt to commit a forcible crime against the 
person of another. Mere words can never amount to ah assault, but 
any acts, or gestures, which indicate such an attempt, with a present 
possibility of carrying out the intention, are sufficient. And words 
may give a meaning to the gestures which accompany them, so as 
either to attach to those gestures the character of an assault, or 
deprive them of that character. (Cama v. Morgan, i Bom. H.C. 
205,) Striking at another with a stick, or the hand, though the blow 
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does not reach his person — throwing anything at him, though it miss 
its aim — presenting a loaded gun, within the distance to which it will 
carry, are all assaults. But threatening to strike another at such a 
distance that he cannot by possibility be reached, is not. Nor is the 
administering a deleterious drug an assault, though it was once 
ruled otherwise, (i Russ. 957,958.) 

Criminal force is an assault fully completed. No violence is neces- 
sary, if the proceeding is in itself of a hostile, or insulting character. 

“ To beat, in the legal acceptation of the word, means not merely to strike 
forcibly with the hand, a stick, or the like, bub includes every touching or laying 
hold (however trifling) of another's person or clothes, in an angry, revengeful, 
rude, or insolent manner ; as, for instance, thrusting or pushing him in anger, 
holding him by the arm, spitting in his face, jostling him out of the way, 
striking a horse upon which he is riding, whereby he is thrown, &o.” (Ibid.) 

352 . Whoever assaults, or uses criminal force to, 

PnnUtoent for ^ny pcrsou otherwisc than on grave 
n » i n g criminal and suddcu provocatiou givcD bv that 
than on grave pro. persoii, shali DG puiuslied With impri- 
vocation. sonmcnt of either description for a 

terra which may extend to three months, or with 
fine which may extend to five hundred Rupees, or 
with both. 

Explanation . — Grave and sudden provocation will 
not mitigate the punishment for an offence under 
this section if the provocation is sought or volun- 
tarily provoked by the offender as an excuse for tho 
offence — or 

If tho provocation is given by anything done in 
obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public servant 
— or 

See ante, note p. 259 — 261. 

If the provocation is given by anything done in 
the lawful exercise of the right of private defence. 

Whether the provocation was grave and sudden 
enough to mitigate the offence is a question of fact. 

Commentaxy. 

See ante pp. 262, 263. Nor will the act amount to criminal force 
where it is such as the law permits. As, for instance, the moderate 
chastisement of a child by its parent or a scholar by its teacher. (1 
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Russ. 773.) A master is not authorized to beat his servant. But 
a master is entitled to inflict moderate chastisement upon his ap- 
prentice, to whom he stands in the position of a parent. (Act XLX 
of 1850, s. 14, Binding Apprentices.) 

See note to s. 277, ante p. 225. 


353 * Whoever assaults, or uses criminal force to, 
Using oriminu ^“7 persou, being a public servant in 
*ubiio* *8.r^nt ©xecutiou of his duty as such pub- 
From disohM^ of lic Servant, or with intent to prevent 
his duty. Qj, person from discharging 

his duty as such public servant, or in consequence 
of anything done or attempted to be done by such 
person in the lawful discharge of his duty as such 
public servant, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 


Commentary- 

Resistance to a public officer who is attempting to search a house 
without the proper written order authorising him to do so, is not 
punishable under this section. (R. v, Narain, 7 N.W.P. 209.) 

354 * Whoever assaults, or uses criminal force to. 

Assault or use ^ny womau, intending to outrage, or 
” woman*^th*in° knowing it to bo likely that he will 
tout to outrage her thereby Outrage, her modesty, shall be 
modesty. punished with imprisonment of either 

description for a term which may extend to two 
years, or with fine, or with both. 

Commentary. 

A criminal who is a second time convicted of this offence is also 
liable to whipping. (Act VI of 1864, s. 4, Whipping.) 

The want of consent is essential to either an assault or criminal 
force. And there must be some evidence of want of consent. R. 
Fletcher, L. R. i, C.C. 39.) The consent of a child under twelve years 
of age is immaterial. (See note to s. 90, awfe p, 77.) Practically, how- 
ever, if a child consented to what would otherwise be an indecent 
assault, I do not think there could be a conviction under this section. 
Mere indecency is not an indictable offence ; and if the child con- 
sented to an act of mere indelicacy, it could not be said that it was 
likely to ” cause injury, fear, or annoyance,” within the meaning of 
s* 350. Nor does the case seem to be affected by the recent decision 
in R. w. Lock, (L.R. 2, C.C. 10); there it was held that the prisoner 
was properly convicted of an indecent assault on two boys of eight 
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years old^ the jury having found that they merely submitted to the 
acts, being ignorant of what was being done, but that they did not 
actively consent. But, under English law, any touch is an assault 
if the person touched does not consent. Under Indian law it is only 
criminal if it is done “ in order to the committing of any offence,’ 
or to “ cause injury, fear or annoyance.” But if the child were 
under lo years of age, and the prisoner were trying to have sexual 
intercourse with her, then her consent would be immaterial. For the 
attempt, if successful, would be rape (s. 375), and, therefore, if unsuc- 
cessful, would be punished under s. 51 x. 

A prisoner may be convicted under this section, though acquitted 
of an attempt to commit a rape. The latter offence requires proof of 
a determination to complete the act notwithstanding resistance, an 
element which is not required under s. 354. (Empress v, Shankar, 5 
Bom. 403.) 

355. Whoever assaults, or uses criminal force to, 
. . any person, intending thereby to dis- 

miuai {ores irith honour that pcrson, otherwise than on 
grave and sudden provocation given 
wise than on grave by that pctson, shall bc punished with 
imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 


356. Whoever assaults, or uses criminal force to, 
. . any person, in attempting to commit 

minai force in at- theft On any property which that per- 
»r&t of p“: son is then wearing or carrying, shall 
pert, oariied b, be punishcd with imprisonment of 
either description for a term which 
may extend to two years, or with fine, or with both. 


357 . Whoever assaults, or uses criminal force to, 

Assanit or cri. ^^y pcrson, in attempting wrongfully 
minai force in at- to confine that person, shall be pun- 
fSul** to TO^ane ished with imprisonment of either 
person. description for a term which may ex- 

tend to one year, or with fine which may extend to 
one thousand Bupees, or with both. 


358. Whoever assaults, or uses criminal force to, 
o r psrson on grave and sudden pro- 
n s iTg mminal vocatiou given% that person, shall be 
punished with simple imprisonment 
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for a term which may extend to one month, or with 
fine which may extend to two hundred Eupees, or 
with boi^h. 

Explanation . — ^The last section is subject to the 
same explanation as Section 352. 

Commentary- 

Persons convicted of rioting, assault, breach of the peace, or abetting 
the same, or of assembling armed men, or of taking other unlawful 
measures with the view of committing such acts, may be directed to 
enter into engagements to keep the peace, either on their own per- 
sonal recognizance, or with securities. (Grim. P. C., s. 106.) 

So, parties may be summoned to show cause why they should not 
be bound over to keep the peace, upon credible information being 
given to a Magistrate that a breach of the peace is likely to take 
place (Cr. P.C., s. 107) j and in case of non-compliance with the order, 
the person may be committed to jail. His confinement is only to last 
till he complies with the order, or, in case of continued disobedience, 
for one year. But if the Magistrate has ordered him to give security 
for a period exceeding one year, his imprisonment may be extended 
to a period not exceeding three years by the Court of Session^ or the 
High Court upon a report and reference by the Magistrate who com- 
mitted him. {ibid., s. 123.) 

A statement contained in an official report of a Subordinate Magis- 
trate, though not made with the view of having security exacted, is 
“credible information within the meaning of s. 491’' (now s. 107) 
(H.C. Crim. Pro., 122 of 1864), and will warrant the issuing of a 
summons for the appearance of the party. But it is not such evi- 
dence as will justify the Magistrate in making an order under s. 497 
(now ss. 1 17,1 18.) That order can only be made after judicial investiga- 
tion, upon evidence taken in the presence of the parly charged, giving 
him the opportunity of cross-examining the witnesses. (Dunne v. 
Hem Chunder, 4 B.L.R. F.B, 46; S.C. izSuth. Cr. 60; R. v. Jivanji, 
6 Bom. H.C. C.C. i; Cr. P.C., s. 491, Exp, i.) 

Magistrates may also discharge any recognizance or surety on 
sufficient grounds shown (Cr. P.C., s. 125), and may relieve the 
surety from further liability by enforcing appearance and surrender 
of the person for whom security had been given, and then calling 
upon him to enter into fresh recognizances, or to give fresh security 
as at first {Ibid., 126.) 


OF KIDNAPPING, ABDUCTION, SLAVERY, AND FORCED LABOR. 


359. 

Kidnapping. 


Kidnapping is of two kinds; kidnapping 
from British India, and kidnapping 
from lawful guardianship. 
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360. Whoever conveys any person beyond the 

‘ limits of British India without the 

consent of that person, or of some 
person legally authorized to consent 
on behalf of that person, is said to kidnap that person 
from British India. 

361. Whoever takes, or entices, any minor under 
Kidnapping from ioMvteerx yesTS of age if a male, or 

lawful guardian- Under Sixteen years of age if a female, 
or any person of unsound mind, out 
of the keeping of the lawful guardian of such minor 
or person of unsound mind, without the consent of 
such guardian, is said to kidnap such minor or person 
from li^ful guardianship. 

Explanation . — The words “lawful guardian” in 
this section include any person lawfully entrusted 
with the care or custody of such minor or other 
person. 

Exception . — This section does not extend to the 
act of any person who in good faith believes himself 
to bo the father of an illegitimate child, or who in 
good faith believes himself to be entitled to the 
lawful custody of such child, unless such act is com- 
mitted for an immoral or unlawful purpose. 

Commentary. 

Under this section, it will be observed, the consent of the girl is 
immaterial, and neither force nor fraud form elements in the offence, 
as they do under s. 362. (R. v. Bhungee, 2 Suth. Cr. 5 ; R. w. Sookee, 

7 1^., Cr. 36.) In a case under the English Statute, which is substan- 
tially the same as the present section, it appeared that the prisoner 
asked the girl to go out with him, to which she consented, and they 
remained away from her home for three days, visiting places of pub- 
lic entertainment by day and sleeping together by night. They then 
departed, he telling her to go home. The father of the girl swore 
that she was away without his knowledge and against his will. The 
girl went of her own wish, and the jury found that the prisoner had no 
intention of keeping her permanently away from her home. The 
conviction was affirmed. The Court said, 

“The Statute was passed for the protection of parental rights. It is perfectly 
clear law that any disposition of tho girl, or any consent or forwardness on her 
part, are immaterial on the qneslion (»f the prisoner's liahility under this section. 

88 
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The difficulty arisei on the point whether the prisoner has taken her out of the 
possession of her father within the meaning of the Statute. The prisoner took 
the girl from her father, from under his roof and away from his control, for 
three days and nighte, and cohabited with her during that time, and placed her 
in a condition quite inconsistent with her being at the time in her father’s pos- 
session. Wo think that in these facts there is enough to justify the jury iu 
finding that he took her from the possession of her father, even though he 
intended her to return to him. Tho offence under this enactment may be 
complete almost at the instant when the girl passes the threshold of her father’s 
house, as where the facts show that the man who takes her away has an inten- 
tion of keeping her permanently. We do not mean to say that a person would 
be liable to an indictment if the absence of the girl whom he takes away is 
intended to be temporary only and capable of being explained, and not inconsist- 
ent with her being under the parental control. All we sav is that there is in 
the present case sufficient evidence for the jury to act upon.” (E. v. Timmins, 
30 L. J M.C. 16 ; S.C Bell, 276.) 

On the other band, it was ruled that no offence had been committed 
under this section where the girl had actually run away from, and was 
out of the possession of, her father, when the enticement took place, 
(5 R.J. & P. 152), or where she was at the time living in the house of 
a person who was not her guardian, but to whose son she was engaged. 
(R. V. Buldeo, 2 N.W.P. 286.) And so, where the indictment charged 
that she was allured out of the possession of her mother, the fact being 
that her mother refused to allow the daughter to live with her, but had 
sent her to reside with her grandmother, under whose care she sup- 
posed the girl to be. (R. v. Burrell, L. & C. 354 ; S.C. 33 L.J.M.C. 
54.) And, similarly, where the prisoner met a girl in the street going 
to school, and induced her to go with him to a town some miles distant, 
where he seduced her. They returned together, and he left her where 
he met her. The girl then went to her home where she lived with her 
father and mother, having been absent some hours longer than would 
have been the case if she had not met the prisoner. He made no 
enquiry and did not know who the girl was, or whether she had a 
father or mother living or not, but he had no reason to believe and 
did not believe that she was a girl of the town. The decision in this 
case turned upon the absence of any circumstances to show that the 
prisoner had knowledge that he was taking the girl from the posses- 
sion of those who lawfully had charge of her. In the absence of any 
finding of fact upon that point, the Court said that the conviction 
could not be supported. (R. v. Hibbert, L.R. i, C.C. 184.) In the 
two former cases, the fact of possession was negatived. 

A mistaken belief that the prisoner had the guardian’s consent to 
the taking, or that the girl was not under any one’s guardianship, will 
be a defence to a charge under this section. But the mere circum- 
stance that the prisoner erroneously and reasonably believed the girl 
to be over sixteen will be no defence. (R. v. Prince, L.R. 2, C.C. 154. 
See the case fully set out, ante p. 58.) 

And where a girl, being only ten years old, is presumably under 
guardianship, a person who takes her away without enquiring whether 
she has a guardian does so at his own risk, and is punishable if, in 
fact, she had a guardian, though he did not know that she had. 
(Eilmpress v. Umshadbaksh, 3 Bom. 178.) 

So great is the respect paid by the law to parental rights, that it will 
compel a girl to return to her father’s roof, even against her own con- 
sent, if she is under the age of sixteen, unless there is reason to sup- 



KIDNAPPING, 


299 


pose that he will not exercise proper parental control. (R«>. Howes, 
30 LJ.M.C. 47; Mallinson v. Mallinson, L.R. i, P. & D. 221.) 
This principle was acted upon in the Supreme Court at Madras by 
Sir C. Rawlinson and Sir A. Bittleston^ in the case of Culloor Narrain- 
sawmy (Sept. 1858), where they decided that a Hindu youth of the 
age of 14, who had gone to the Scottish Missionaries, should be given 
up to his father, though he had become a convert to Christianity and 
was most anxious to remain with his new protectors. A similar 
decision was given in the Supreme Court of Bombay in regard to a boy 
of twelve years old (R. v. Nesbitt, Perry, O. C. 103), and by Sir 
Mordaunt Wells in Calcutta, in respect of a boy, 15 years and 2 months 
old {in re Himnauth Bose, 1 Hyde iii); and an exactly opposite 
decision was given in Bombay by Sir Joseph Arnould, who refused to 
be bound by the authority of the decision of Sir M, Wells. The deci- 
sion of his own Court and of the Madras Supreme Court do not appear 
to have been brought to his notice. {In re Wiltoo, 9th May 1865.) 
In the Bombay case the boy was 15 years and 7 months old. 

The High Court of Calcutta interprets the explanation of the words 
“ lawful guardian,” under s. 361, as intended to relieve the prosecution 
from proving a guardianship in its strict legal acceptation. Where the 
mother of an illegitimate child made over the child upon her death- 
bed to a friend, who took and retained charge of it, the Court held 
that the mother of an illegitimate child was its proper and natural 
guardian during the period of nurture, and that a person entrusted 
by her with the child under the above circumstances was a person 
lawfully entrusted with its care under the above definition. The mother 
in this case a Mrs. Fleury, appears to have been a European or East 
Indian. (Empress Peniantle, 8 Cal. 971.) But the mother of a 
legitimate child, however tender its years, cannot have a right to its 
custody adverse to its father. Accordingly where a mother removed 
her daughter from the father’s house, tor the express purpose of 
marrying her without his consent, and thereby depriving him for ever 
of her guardianship and custody, it was held that this amounted to 
a taking out of the keeping of the lawful guardian, and that a con vie- 
tion for kidnapping under s. 363 was correct. (Empress v. Pran- 
krishna Surma, 8 Cal. 969.) In this case the parties were Hindus. 
Of course the law would be exactly the same if they were European. 
(R. V. Greenhill, 4 Ad. and Ell. 624.) 

By Muhammedan law the mother is entitled, even as against the 
father, to the custody of her sons up to 7 years, and of her daughters, 
according to the Soonee school of law up to puberty, but according 
to the Shiah school only until 7 years. (Mac. M.L. 267-269 ; Tayheb 
Ally, in re, 2 Hyde, 63 ; Raj Begum v. Reza Hossein, 2 Suth. 76 ; 
Hamid Ali v. Imtiazan, 2 All. 72.) She is also the natural guardiat> 
of her own illegitimate children, (Lai Das v. Nekanjo, 4 Cal. 374) 
irrespective of religion. 

362. Whoever by force compels, or by any 
deceitful means induces, any person to 
Abduction. go from any place, is said to abduct 
that person. 
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363. Whoever kidnaps any person from British 
India or from lawful guardianship, 
kidnap^!'** shall be punished with imprisonment 
of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

Conuneatary. 

This ofTence continues, and may therefore be abetfed, so long as 
the process of taking the minor out of the keeping of his lawful 
guardian continues. (R. -z/. Sarnia Kaundan, i Mad. 173; S.C. Weir, 
82 [132].) 

The fact that a betrothal, not amounting to a marriage or transfer 
of guardianship, has taken place between the accused and the girl, is 
no answer to the charge, though it might diminish the heinousness 
of the offence. (R. v. Gooroodoss, 4 Suth. Cr. 7; S.C. 5 R.J. & F. 
149.) 

A subject of an Independent State is amenable to the British 
Courts for the offence of kidnapping from British India, though, if 
the person so kidnapped were murderd T^eyond our territories, there 
would be no jurisdiction in respect of the homicide. (R. v. Dhurmo- 
narain, i Sutli. Cr. 39.) 

The offence of kidnapping may be compounded. See note to 
s. 215, ante pp. 192, 193, 


364. Whoever kidnaps, or abducts, any person 

Kidnapping or P®rspn may be raur- 

abducting, in or- dored, or may be so disposed of as to 
dor to murder. danger of being mui*dei*ed, 

shall be punished with transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

Illustrations, 


{a) A kidnaps Z from British India, intending or knowing it to 
be likely that Z may be sacrificed to an idol. A has committed the 
offence defined in this section. 

(d) A forcibly carries or entices B away from bis house in order 
that B may be murdered. A has committed the offence defined in 
this section. 


365. Whoever kidnaps, or abducts, any person 
Kidnapping or intent to causc that person to 

abdnoting witbin. be sccrctly and wrongfully confined, 
wrongfully to Shall bc pumsbcd With imprisonment 
confine a person. either description for a term which 



*’*‘SeCB. 363 - 367 .] BUYING OB SBLLINO MINORS. 


301 


may extend to seven years, and shall also be liable 
to fine. 


366. Whoever kidnaps, or abducts, any woman 
with intent that she may be compelled, 
abducSnTa^wo" Or kuowing it to be likely that she 
marriage Compelled, to marry any person 

against her will, or in order that she 
may be forced or seduced to illicit intercourse, or 
kuowing it to be likely that she will be forced or 
seduced to illicit intercourse, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

Commentaxy* 

Section 366 seems to apg)y to cases where, at the time of the 
abduction, the woman has no intention of marriage or illicit inter- 
course, but ills contemplated that her marriajije, or illicit intercourse 
with her, will be accomplished by force, or seduction, brought to 
bear upon her afterwards. Section 498 embraces all cases where 
the object of the taking, or enticing, is that the wife may have illicit 
intercourse with some other person, even though, as generally hap- 
pens, she is quite aware of the purpose for which she is quitting her 
husband, and is an assenting party to it. Therefore, where a pro- 
curess induced a married woman of 20 to leave her husband, and 
the facts showed that “she had made her deliberate choice, and was 
determined of her own free will to leave her husband, and become a 
prostitute in Calcutta,’’ the Bengal High Court held that no convic- 
tion could be maintained under s. 366 : but that there was quite 
sufficient evidence to convict the prisoner of enticing under s. 498, 
•* for whatever the wife’s secret inclinations were, she would have 
had no opportunity of carrying them out had not the prisoner inter- 
fered.” (R. V, Srimotee Poddee, i Suth. Cr. 45; S.C. 4, R.J. & P. 
119.) 

A conviction both under Section 363 & Section 366 is bad. (R, v. 
Isree, 7 Suth. Cr. 56.) 


367* Whoever kidnaps, or abducts, any person in 
order that such person may be sub- 
jected, or may bo so disposed of as to 
be put in danger of being subjected, 
to grievous hurt, or slavery, or to the 
unnatural lusts of any person, or know- 
ing it to be likely that such person will be so sub- 
jected or disposed of, shall be punished with imprison- 


Kidnapping or 
abducting in order 
to subject aperson 
to grievous hart, 
slavery, &c. 
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ment of either description for a term which may 
extend to ten years, and shall be liable to fine. 

Commentary. 

Offences under ss. 367-370 & 371 committed by any subject of Her 
Majesty, or of an allied Prince upon the high seas, or in Asia or 
Africa are punishable in India under the Slave Trade Act, 39&40 
Viet., c. 46, s. I. 

368- Whoever, knowing that any person has 

being kidnapped or has been abducted, 
celii7g wrongfully conceals or keeps such per- 

in confinemeat a, gon in Confinement, shall be punished 

kidnapped peraon. . , •<. i i -i i - j 

in the same manner as it he had kid- 
napped or abducted such person, with the same 
intention or knowledge, or for the same purpose as 
that with or for which he conceals or detains such 
person in confinement. 

Commentary. 

The mere keeping in a man’s house of a girl whom he knows to 
have been kidnapped, is not an offence under this section. She must 
be restrained or kept out of view as well. (R. v. Jhurrup, 5 N.W.P. 
133 ; R- Chubbooa, ib,) This section refers to those who assist 

the kidnappers and not to the kidnappers themselves. (R, v. Sheikh 
Oozeer, 6 Suth. Cr. 17.) 

369. Whoever kidnaps, or abducts, any child 

under the age of ten years, with the 

Kidnapping or intention of taking dishonestly any 
under ten years moveable property irom the person of 
moyMevro^y punished with 

from the person of imprisonment of either description for 

such child. * 1 • 1 i. 

a term which may extend to seven 
years, and shall also be liable to fine. 

370. Whoever imports, exports, removes, buys, 

Bnying or dis- disposes of any persou as a 

poBin^fanyper- slave, or accepts, receives, or detains 
son as a slave. agaiust his will any person a s a slave , 

shall be punished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 
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Commentary. 

•A difficulty has been thought to arise under this section inasmuch 
as it assumes the possibility of a state of slavery still existing in 
India, notwithstanding what is called the Abolition of Slavery Act V 
of 1843. i his is clearly the case as regards some of the offences 
created by the section, though others, such as exporting, removing, 
selling or disposing of a person as a slave might be completed in 
India by a person who sold another into slavery in Turkey or Arabia. 
In the case of R. v. Mirza Sikunder (3 N.W.P. H.C. 146) a Hindu 
girl was kidnapped and sold to a Muhammedan, who made her a 
Musulmani, changed her name, and kept her for four years in menial 
service, giving her food and clothes but no wages, and not allowing 
her to leave the house. He was convicted under s. 370. The Court 
said ; “ It is urged that to constitute a person a slave, not only must 
liberty of action be denied to him, but a right asserted to dispose of 
his life, his labour and his property. It is true that a condition of 
absolute slavery would be so defined, but slavery is a condition which 
admits of degrees. A person is treated as a slave if another asserts 
an absolute right to restrain his personal liberty, and to dispose of his 
labour against his will, unless that right is conferred by law as in the 
case of a parent, or guardian, or a jailor.** 

In a later case (Empress v. Ramkuar, 2 All. 723) a person was 
convicted under this section for having sold a young girl to another 
with the intent that he should marry her, the other receiving her with 
that intent. The conviction was reveised by the High Court. It was 
obvious that if the intention of both parties had been carried out the 
girl would have become a wife and not a slave. In the course of the 
case, however, some of the learned Judges seemed to think that R, 
V. Mirza Sikunder had been wrongly decided, and appeared to 
doubt the possibility of such an offence being committed since Act 
V of 1843. It is a curious thing, however, that Act V of 1843 really did 
not profess to abolish slavery. What it did was to " declare and 
amend the law regarding the condition of slavery,** and this it effected 
by picking out various results flowing from that condition, and pro- 
viding that for the future the Courts should not recognise or enforce 
them. Until the passing of the Penal Code it is difficult to say that 
slavery was illegal. Certainly the mere buying, selling, or keeping a 
person as a slave, was not punishable per se, though of course no 
defence could have been offered to an action or indictment for false 
imprisonment. But in any case, the fact that a person cannot be in 
law the slave of another, can be no conceivable reason why that other 
should not be punished for locating him as if he was a slave. In the 
languageof C.J„ (2 All. p. 727) “ s. 370, therefore, can only be 

understood as directed against attempts to place persons in the 
position of slaves, or to treat them in a way that is inconsistent with 
the idea of the person so treated being free as to his property, services 
or conduct in any respect.” 

See note to s. 367, ante p. 301. 

371 . Whoever habitually imports, exports, re- 
moves, buys, sells, traffics, or deals in 
slaves, shall be punished with trans- 
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portation for life, or with imprisonment of either 
description for a term not exceeding ten years, and 
shall also be liable to fine. 

See note to s. 367 ante p. 301. 

372 . Whoever sells, lets to hire, or otherwise 
SeUing of any ^^isposes of, any minor under the age 

minocforpurposea of sixteen years, with intent that such 
ofproBtitutiou,*e. ^^0 employed, or used, for 

the purpose of prostitution, or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed, or used, for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

Commentary. 

To constitute an offence under this section, it is not necessary that 
there should have been a disposal equivalent to a transfer of posses- 
sion, or control, over the minor’s person ; the mere fact of enrolling 
a minor among the dancing girls of a pagoda, whose profession is 
admittedly that of prostitution, constitutes the offence. (R. v, Jaili, 
6 Bom. H.C.C.C. 6o ; acc, R. v, Padmavati, 5 Mad. H.C. 415 ; S.C. 
Weir, 83 [147]; acc, R. v, Arunachellam, i Mad. 164; S.C, Weir 
[132].) Where certain persons, falsely representing that a minor 
girl of low caste was a member of a higher caste, induced a member 
of such higher caste to take her in marriage, and to pay money for 
her, in the full belief that such representation was true, it was held 
that no offence had been committed under this, or the following sec- 
tion. (Empress v. Sri Lai, 2 All., 694.) 

373. Whoever buys, hires, or otherwise obtains 

„ . , possession of, any minor under the age 

minor forparposM of sixtceu years, With intent that such 
of prostitution. minor shall be employed, or used, for 

the purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

Commentary. 

These sections were very much considered in the case of R. v. 
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Shaik Ali. (5 Mad H.C 473;S.C. Weir, 88 [141].) There, the 
charge was under s. 373. It appeared that the prisoner by an offer 
of Inoney induced a girl of the age of ten years to have a single act 
of sexual intercourse with him in an uninhabited house, to which she 
went at his request for the purpose. Both parties were surprized in 
the act, and the man was at once taken into custody. The Judges, 
upon a case referred by Scotland^ C.J., were of opinion that the con- 
viction was bad. In the first place, they were all of opinion that the 
prisoner had never obtained possession of the girl within the meaning 
of the section. Scotland, C.J., said. 

But, to bring acase within the section, it is, in my opinion, essential to show 
that possession of the minor has been obtained under a distinct arrangement 
come to between the parties that the minor’s person should be for some time 
completely in the keeping and under the control and direction of the party 
having the possession , whether ostensibly for a proper purpose or not. Complete 
possession and control of the minor’s person obtained by buying, hiring, or other- 
wise, with the knowledge or intent that, by the effect of such possession or 
control, the minor should or wonld afterwards ho employed or used for either 
of the purposes stated, is what the section was intended to make punishable as 
a crime. The provision seems to me to exclude the supposition that an obtain- 
ing of possession in the sense in which that expression is, no doubt, sometimes 
used, of merely having sexual connection with a woman, could have been in the 
mind of the framers of the section.” (Acc. B. v. Mt. Bhutia, 7 N.W.P. 295.) 

On a second point there was a difference of opinion. The Chief 

J ustice said, ” It is not, I think, essential to the offence that the 
uying, hiring, or other obtaining of the possession of the minor 
should be from a third person 5 the language of the section is quite 
applicable to an agreement or understanding come to with the minor 
without the intervention of a third person, and the vice against which 
the section is directed is certainly not of any lesser enormity in the 
latter case.” 

On the other hand, Holloway, J., was of opinion that it must be a 
transaction ” of which other parties are the subjects and the minor is 
the object.” “This view need afford no encouragement to the 
debauching or seduction of innocent ^irls without the consent of their 
guardians ; such cases are fully provided for elsewhere, and the fact 
that they are so removes all doubt from my mind as to the construe* 
tion of the present section.” 

On a third point, Holloway, J., said, " I must guard myself against 
being supposed to think that nothing more is required than minority, 
a contract, and an intent to have sexual connection, to render the 
man who hires punishable under this section. The intention or 
knowledge must be made out, and it may well be, looking at the 
whole scope of the sections, that the previous ones deal with the cor- 
ruption of girls without the consent of their guardians, or of women 
by suppressing their will by force or deceit, and that these deal with 
the case of trafficking in innocence. They are, perhaps, not intended by 
confounding the provinces of law and ethics to make men virtuous by 
Legislative enactment. A minor, not generally unchaste, may still be 
protected by its provisions ; while she, who has been already devoted 
to prostitution, may not be within the protection, because, on any 
reasonable construction of the words, an unchaste act cannot have 
been committed with intent to do that which has already been done. 

39 



300 


RAPE. 


[Chap* XTI, 


374 Whoever unlawfully compels any person to 

Unlawful com- labour against the will of that person 
puisory labour. shall be punished with imprisonment 
of either description for a term which may extend 
to one year, or with fine, or with both. 

Commentary. 

The word ‘‘ labour” has not been deBned, and, therefore, will apply 
either to mental or to bodily labour, though probably the last species 
was principally contemplated by the framers of the Code. The word 
“ unlawfully” applies both to the person compelled and the means 
resorted to. It is not unlawful to compel a child, a scholar, or an 
apprentice to work, even by means of personal chastisement, when of 
a moderate nature {ante p. 280.) It is unlawful to compel a servant, 
or a person who is under a contract, to labour by means of personal 
violence, though it would be lawful to do so by moral compulsion, as 
by threats of legal coercion. It would be unlawful to compel a person, 
who was not under an obligation by contract, to do work against his 
will, whatever the specie.s of compulsion might be. I conceive, how- 
ever, that the compulsion employed must be such as amounts in law 
to duress, and must at least be as great .as would vitiate a contract. 
For instance, actual violence, or restraint, an illegal arrest, (Duke 
de Cadaval v. Collins, 4 A. & E. 858,) an unlawful detainer of goods, 
(Wakefield v. Newbon, 6 Q. B. 276,) a refusal to perform an act 
which the par^ employing the compulsion was legally bound to do, 
(Trehcrne v. Gardener, 25 L.J.Q.B. 201 ; S.C. 8 E. & B. 161.) Mere 
threats of personal enmity, hostile influence, withdrawal of favor, and 
the like would not be sufficient. 

Amends cannot be awarded in a charge under this section. (R. v, 
Phokondu, 5 Sulh. Cr, 1.) 

OF RAPE. 

375 . A man is said to commit “rape” who, ex- 
cept in the case hereinafter excepted, 
has sexual intercourse with a woman 
under circumstances falling under any of the five 
following descriptions : — 

First . — Against her will. 

Secondly . — ^Without her consent. 

Thirdly . — ^^Vith her consent, when her consent 
has been obtained by putting her in fear of death or 
of hurt. 

Fourthly . — With her consent, when the man knows 
that he is not her husband, and that her consent is 
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given because sbe believes that he is another man, 
to* whom she' is or believes herself to be lawfully 
married. 

Fifthly . — With or without her consent, when she 
is under ten years of age. 

Explanation . — Penetration is sufficient to consti- 
tute the sexual intercourse necessary to the offence 
of rape. ” • 

Exception . — Sexual intercourse by a man with his 
own wife, the wife not being under ten years of age, 
is not rape. 

376* Whoever commits rape shall bo punished 
PnmBhmcnt for ^ith transportation for life, or with 
™p®- imprisonment of either description for 

a term which may extend to ten years, and shall 
also be liable to fine. 

Commentary, 

Upon a second conviction for this crime the offender is also liable 
to whipping. (Act VI of 1864, s. 4.) The essence of the offence of 
rape consists in its being committed again.st, or without, the consent 
of the female. Accordingly ; the offence is complete if committed 
when the woman is incapable of giving a consent; as, for instance, 
where she is under the influence of stupefying drugs ; or insensible 
from drink ; or, from mental imbecility, is unconscious of the nature 
of the act which is taking place; or if the consent is to a different 
act from that which is really being done; as for instance, when the 
prisoner had connection with a girl, who believed that she was being 
subjected to a surgical operation for the benefit of her health, that 
belief being caused by his fraudulent representation. (R v. Flattery, 
2 Q.B.D. 410.) Nor is it any excuse that she consented at first, if 
the act was afterwards committed against her will, or that she con- 
sented after the fact, or from fear of injury, or under circumstances 
which rendered a successful resistance impossible. Nor is the mere 
cessation of a genuine resistance a sufficient evidence of consent. 
(R. If, Akbar Kazee, i Suth. Cr. 21.) Nor can it be set up as any 
defence that the woman was a common prostitute, or even that she 
was the concubine of the prisoner, if not legally united to him ; for, 
however vicious her course of life, she is still entitled to the pro- 
tection of the law, and may try to be virtuous whenever she chooses. 
(Arch. 610.) 

' In England, it is held that the consent produced by mere animal 
instinct would be sufficient to prevent the act from constituting a 
rape, and that even in the case of an idiot some evidence of want of 
con.'sent is necessary. (R. v, Fletcher, 21 L.J.M.C. 85 ; S.C. Bell, 63 ; 
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R. 1/. Fletcher, UR. i, C.C. 39.) But under the Code it would seem 
to be different, since by s. 90 consent is not such a consent as is 
intended by any section of the Code,*^ if it is “given by a person who, 
from unsoundness of mind, is unable to understand the nature and 
consequence of that to which she gives consent.*’ (See ante p. 77.) 

The fourth clause of s. 375 is opposed to the decision of all the 
English authorities, who in several cases arrived at the conclusion 
that where a woman actually was a consenting party to the act though 
under the influence of mistake, the essential ingredient in the offence 
was wanting. It is obvious that such an assertion, when put forward 
by a married woman, requires to be scrutinized most suspiciously 
before it is accepted as true. Where there has been intimacy between 
the prisoner and the female, there will always be strong reason to 
suspect that the charge was set up to obviate the consequences of 
detection. 

In the majority of cases, the only direct evidence of the rape is that 
of the prosecutrix herself. Where this breaks down, or cannot be 
obtained, as where the female from extreme youth, or from some 
incapacity, such as being deaf and dumb, cannot give her testimony, 
and there is no other evidence producible (see R. v. Whitehead, 
L.R. I, C.C. 33,) there is nothing for it but to acquit. Her evidence 
should always be received, not with distrust, but with caution, remem- 
bering that the charge is one easy to make and hard to refute. 
The first thing necessary to examine in support of her statement is, 
whether there is any indirect evidence that sexual connection took 
place. Upon this point it is most important to have the evidence of 
a medical man as to the state of the parts. In India such evidence 
is often unattainable, but it would certainly be a suspicious circum> 
stance if no female relation were produced to testify to marks or 
injury or the like. The next thing is to see, whether the connection, 
if it took place, was against her will. For this purpose all the sur- 
rounding circumstances should be carefully sifted. The character 
of the prosecutrix, her intimacy with the prisoner, and the amount 
of familiarity which she had formerly permitted him to indulge in ; 
the place in which the act took place, as shewing that she might 
have obtained assistance ; the distance at which other persons were 
passing by ; any screams or cries which were heard, her conduct 
immediately after the outrage, her appearance, and so forth. (See 
Arch. 610.) 

Evidence is admissible to show that the prosecutrix is a common 
prostitute, or that she has had previous connection with the prisoner, 
for both of these are material facts bearing directly upon the questio|i 
of consent. But, although the prosecutrix may be asked on cross- 
examination whether she has not had illicit connection with other 
men, her answer is final, and evidence to contradict her is inadmis- 
sible. It is plain that such evidence would only go to her character. 
The fact that a woman has had voluntary, though unlawful, inter- 
course with A, is not even prtmA facie evidence that she would 
submit to the same intercourse with Z. unless she is shown to maloe 
a trade of her person. (R. v. Holmes, L.R. 1, C.C. 334 ; Ind, Ev. Act 
I of 1872, s. 153.) 

Under the Evidence Act (I of 1872, s. 8, ilXae j,) not only the fact 
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that the prosecutrix made a complaint is admissible in evidence, but 
the terms of the complaint. This lets in all those particulars, includ- ^ 
iii^ the name of the man, which the English law, with its overtender- 
ness to the prisoner, excludes. 

We have seen that the badness of a woman's character is no excuse 
for violating her. It is, however, a very important element in decid- 
ing whether she was violated, or whether she voluntarily consented 
to the act. Hence, the prisoner may always adduce evidence of her 
notorious want of chastity, or of her having had illicit intercourse with 
himself, or with other men ; but it would seem that evidence of such 
particular facts cannot be given, unless the prosecutrix has been ^ 
cross-examined upon the point. Because, in fairness to her, she 
ought to be allowed to deny the accusation if false, or to explain any 
circumstances of suspicion. (Arch. 6io.) Where it is necessary to 
acquit the prisoner of rape, on the ground of consent, he cannot be 
convicted of adultery (Deendyal v, Bhyrub, i M. Dig. 176, § 518; 
Government v. Sirdar Shook!, tb. § 519.) 

There would be nothing to prevent the Judge from altering the 
charge from rape into adultery during the course of trial (Cr. P. C., 
s. 227), provided the charge was instituted by or on behalf of the 
woman’s husband, (/dtfi, 199.) 

Although a husband cannot commit a rape upon his own wife, who 
is above 10 years of age, he may be indicted for aiding and abetting 
in a rape committed by others, a very disgusting instance of which 
occurred in the case of Lord Audley. (i St. Tr. 339; S.C. Arch. 235.) 

By the English law, ns mentioned in p. 67, there is an invincible 
presumption as to the impossibility of a rape being committed by a 
boy under fourteen. Here, probably, an earlier date would be fixed ; 
and, possibly, the Court might follow some of the American Judges 
ia treating physical capacity as a matter capable of proof, and to be 
proved, independently of any arbitrary presumption, (i Bishop, 

§ 466.) 

Where a boy, only ten years old, was convicted by the Futwa of 
rape upon a girl only three years old, the Court of N. A. viewed it as 
an attempt only, and punished it as a misdemeanor with one year’s 
imprisonment. (Kureem v. Meeun, i M. Dig. 176 § 513.) He may, 
however, be convicted of aiding and abetting in a rape by others. 

(i Russ. 110.) 

Where the offence of rape is incomplete for want of penetration, 
the prisoner may be convicted of an attempt to commit rape (Crim, 

P. C , s. 238.) But in order to warrant such a conviction it is not 
suflScient to show an indecent assault with intent to have illicit con- 
nection. The Court must " be satisfied that the conduct of the accused 
indicated a determination to gratify his passions at all events and in 
spite of all resistance.” (Empress v, Shankar, 5 Bom. 403.) 

OP UNNATURAL OFFENCES. 

377 * Whoever voluntarily has carnal intercourse 
against the order o£ nature with any 
man, woman, or animal, shall be pun- 
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ished with transportation for life, or with imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Explanatimi . — Penetration is sufficient to consti- 
tute the carnal intercourse necessary to the offence 
described in the section. 

Commentary. 

Upon a second conviction for this crime, the offender is also liable 
to whipping. (Act VI of 1864, s. 4.) 

4 

CHAPTER XVII. 

OF OFFENCES AGAINST PROPERTY. 

OP THEFT. 

378 . Whoever, intending to take dishonestly any 
moveable property out of the posses- 
sion of any person without tha't per- 
son’s consent, moves that property, in order to such 
taking, is said to commit theft. 

Explanation 1. — A thing so long as it is attached 
to the earth, not being moveable property, is not the 
subject of theft ; but it becomes capable of being 
the subject of theft as soon as it is severed from the 
earth. 

Explanation 2. — A moving, effected by the same 
act which effects the severance,, may be a t^eft. 

Explanation 3. — A person is said to cause a thing 
to move, by removing an obstacle which prevents it 
from moving, or by separating it from any other 
thing, as well as by actually moving it. 

Explanation 4. — A person who by any means 
causes an animal to move is said to move that 
animal, and to move every thing which, in conse- 
quence of the motion so caused, is moved by that 
animal. 
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Explanation 6. — The consent mentioned in the 
definition may be express or implied, and may be 
given either by the person in possession, or by any 
person having for that purpose authority either 
expressed or implied. 

Illustrations, 

{a) A cuts dmvn a tree on Z's ground, with the intention of dis- 
honestly taking the tree out of Z’s possession without Z*s consent. 
Here, as soon as A has severed the tree, in order to such taking, he 
has committed theft. 

(V Mad. H.C. Appx. xxxvi : S.C. Weir, 90 [148]. (See a case of 
taking salt from a (Government salt pan.) R. v. 'lamma Ghantaya, 
4 Mad. 228.) 

{b) A puts a bait for dogs in his pocket, and thus induces Z’s 
dog to follow it. Here, if A’s intention be dishonestly to take the 
dog out of Z*s possession without Z’s consent, A has committed theft 
as soon as Z*.> dog has begun to follow A. 

(c) A meets a bullock carrying a box of treasure. He drives the 
bullock in a different direction, in order that he may dishonestly take 
the treasure. As soon as the bullock begins to move, A has commit- 
ted theft of the treasure. 

id) A, being Z’s servant and intrusted by Z with the care of Z*s. 
plate, dishonestly runs away with the plate without Z’s consent. A 
has committed theft. 

(e) Z, going on a journej*, intrusts his plate to A, the keeper of a 
warehouse, till Z shall return. A carries the plate to a goldsmith 
and sells it. Here the plate was not in Z'.s pos.session. It could not, 
therefore, be taken out of Z’s possession, and A has not committed 
theft, though he may have conimitted criminal breach of trust. 

(/) A finds a ring belonging to Z on a table in the house which 
Z occupies. Here the ring is in Z’s possession, and if A dishonestly 
removes it, A commits theft. 

(g) A finds a ring lying on the high road, not in the possession 
of any person. A, by taking it, commits no theft, though he may 
commit criminal misappropriation of property. 

(/i) A sees a ring belonging to Z lying on a table in Z’s house. 
Not venturing to misappropriate the ring immediately for fear of 
search and detection, A hides the ring in a place where it is highly 
improbable that it will ever be found by Z, with the intention of 
taking the ring from the hiding place and selling it when the loss is 
forgotten. Here A, at the time of first moving the ring, commits 
theft. 

(i) A delivers his watch to Z, a jeweller, to be regulated. Z car- 
ries it to his shop. A, not owing to the jeweller any debt for which 
the jeweller might lawfully detain the watch as a security, enters 
the shop openly, tak^s his watch by force out of Z’s hand and car- 
ries it away. Here A, though he may have committed criminal 
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trespass and assault^ has not committed theft, inasmuch as what he 
did was not done dishonestly. 

(/) If A owes money to Z for repairing the watch, and if Z retains 
the watch lawfully as a security for the debt, and A takes the watch 
out of Z’s possession with the intention of depriving Z of the property 
as a security for his debt, he commits theft inasmuch as he takes it 
dishonestly. 

(^) Again, if A having pawned his watch to Z takes it out of Z’s 
possession without Z’s consent, not having paid what he borrowed 
on the watch, he commits theft, though the watch is his own pro- 
perty, inasmuch as he takes it dishonestly. ^ 

(/) A takes an article belonging to Z out of Z*s possession, with- 
out Z’s consent, with the intention of keeping it until he obtains 
money from Z as a reward for its restoration. Here A takes dis- 
honestly; A has, therefore, committed theft. 

(m) A, being on friendly terms with Z, goes into Z’s library in Z’s 
absence and takes away a book without Z’s express consent, for the 
purpose merely of reading it, and with the intention of returning it. 
Here, it is probable that A may have conceived that he had Z’s 
implied consent to use Z’s book. If this was A’s impression, A has 
not committed theft. 

(n) A asks charity from Z’s wife. She gives A money, food, and 
clothes, which A knows to belong to Z her husband. Here, it is 
probable that A may conceive that Z’s wife is authorized to give 
away alms. If this was A’s impression, A has not committed 
theft. 

(See R. V. Avery, 28 L.J.M.C- 185; S.C. Bell, 150.) 

{0) A is the paramour of Z’s wife. She gives A valuable property, 
which A knows to belong to her husband Z, and to be such property 
as she has not authority from Z to give. If A takes the property 
dishonestly, he commits theft. 

(p) A, in good faith, believing property belonging to Z to be A’s 
own property, takes that property out of B’s possession. Here, as A 
does not take dishonestly, he does not commit theft. 

(See R. V. Berry, 28 L.J.M.C. 70; S.C. Bell, 95.) 

379. Whoever commits theft shall be punished 
with imprisonment of either descrip- 
^ which may extend to 
three years, or with fine, or with both. 

Commentary. 

Upon a first conviction for any offence under ss. 378, 380, 381, or 
382, the criminal is liable to whipping in lieu of the punishment pro- 
vided by the Penal Code. Upon a second conviction he is liable to 
whipping in addition to that punishment. (Act VI of 1864, ss. 2, 3.) 

The crime of theft is, with two exceptions, composed of the same 
mg^redicnts as that known to English la"' under the term larceny. 
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This will be seen by comparing the definition in the text with that 
quoted in Russell from East’s Pleas of the Crown, where larceny is 
defined to be 

** The wrongful taking and carrying away any person of the mere personal 
goods of another from any place, with a felonious intention to convert them to 
his (the taker’s) own use, and make them his own property, without the con- 
sent of the owner.** (2 Kiiss. 128.) 

The first point of difference between the two definitions is, that the 
Code makes everything the object of theft which is moveable, i.e., 
capable of being severed from its place. The English law, however, 
excluded from larceny all matters 

“ Which savour of the reality, and are, at the time they are taken, part of the 
freehold ; whether they be of the substances of the laud, as lead, or other 
minerals ; or of the produce of the land, as trees, corn, grass, or other fruits ; 
or things affixed to the laud, as buildings, and articles such as lead, &o., annexed 
to buildings. The severance and taking of things of this description was, at 
common law, only a trespass.** (2 fiuss. 209.) 

But inasmuch as the essence of the offence consists in the taking 
out of possession, the thing stolen must be something capable of 
being in possession. Therefore, wild birds or animals are not objects 
of theft; though, of course, it is different where the birds or animals 
are domesticated or confined. It would be theft to steal a tiger from 
a Zoological garden. It would not be theft to carry it away from a 
jungle. (2 Russ. 278-282; R. v. Townly, L.R. i, C.C. 315.) The 
rule that wild animals are not the subject of theft depends upon the 
idea that they cannot be in the possession of any one. But this, of 
course, may be negatived, as in the case of birds in an aviary, deer 
in a park, or animals too young to escape from control. (R. v, 
Shickle, L.R. I, C.C. 158.) ^ ^ ^ 

The second point of difference is, that it is no longer necessary to 
show “an intention to appropriate the chattel and exercise an entire 
dominion over it.** (Per Lord Campbell, C.J., R. v. Trebilcock, 27 
L.J.M.C. 103; S.C.D. & B. 458.) It is sufficient to show an inten- 
tion to lake dishonestly the property out of any person's possession 
without his consent, and that it was moved for that purpose. If the 
dishonest intention, the absence of consent, and the moving are estab- 
lished, the offence will be complete, however temporary may have 
been the proposed retention. 

Nor is it necessary to show that the taking was against the person’s 
consent. It is sufficient if it was without his consent, which is a very 
different thing. (R. v. Fletcher, 28 L.J.M.C. 85; S.C. Bell, 63.) If 
however, knowing that a theft of his property is contemplated, he con- 
sents to his servant aiding the thief in carrying it out, in order to 
secure the detection of the latter, no offence at all is committed, as 
the removal is by his own consent. (Empress v. Troylukho, 4 
Cal, 366.) 

But the possession of the owner, or holder, of the property must 
continue. Therefore, where the owner of a bullock buried its car- 
case, and the prisoners dug it up, it was held that there could be no 
conviction for theft, as the owner had given up all property in, and 
possession of, the subject of the alleged theft. (4 Mad. H.C. Appx. 
XXX ; S.C. Weir, 91 [149]*) Where the thing taken is utterly without 
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value an acquittal under s. 95 would be supported. (R. v. Kasyabin 

5 Bom. H.C.C.C. 35 .) 

The removal must be done “ dishonestly,” which is dehned by s. 24 
as. involving ** intention of causing wrongful gain to one person, or 
wrongful loss to another person.” Therefore, it is no theft where 
the articles are taken by mistake, or under a bona fide claim of right 
to possess them, however erroneous that claim may be, or with a 
bond fide belief that the owner’s implied consent was given. (3 Sav. 
374* s. 378, Ulus, i. m, p,) 

But the mere fact that the prisoner had, or claimed to have, some 
rights in the property would not be a suilicient excuse. “If the 
property was in the possession of the prosecutor in such a way that 
he had a right to hold it against the prisoner, that is, that the 
prisoner could not get it without the consent of the prosecutor, then 
it w'ould be theft, if the prisoner dishonestly possessed himself of it 
with the intention of appropriating it,” (per Scotland, C, J,, R. 
Ammoyee, 4th Madras Sessions, 1862.) Still less would it be any 
defence that the accused had a claim for the price of an article which 
had subsequently been sold to a third person, and had passed into 
that person’s possession. (R. v, Chellen, Scotland, C.J., 4th Madras 
Sessions, 1862.) Or, that he took the property in satisfaction of a debt 
due to himself. (R. v. Preonath, 5 Suth. Cr. 68 ; S.C. i Wym. Cr. 60.) 

There can, of course, be no conviction where the circumstances 
shew that there was no dishonest intention within the meaning of the 
Penal Code. This was the case in one instance where the Court of 
F.U. acquitted the prisoner, Mr. Strange saying, 

“ The prisoner • appears to have mot the prosecutrix, when the latter was 
incapacitated by intoxication, and to have secured her cloth by placing it under 
the care of the first witness. There is no evidence that he removed the cloth 
from the prosecutrix feloniously, nor that he had any design of appTopiiating 
it to himself. I cannot, therefore, see that any robbery has been committed.*’ 
(Mad. r. U. 168 of I 808 .) 

So, where a servant found fishermen poaching on his master’s 
premises and seized their nets, which he refused to give up without 
his employer’s orders, the Bengal High Court held that a conviction 
for theh must be quashed, as it was clear that the prisoner was 
acting fide in the interests of his master without any dishonest 
intention. (R. v. Nobin Chunder, 6 Suth, Cr. 79; S.C. 2 Wym. Cr. 
59.) In this case it is plain that the servant’s act was illegal, and 
injurious to the fishermen ; therefore it caused them wrongful loss. 
If he knew this he must be taken to have intended it, and the fact 
that his primary intention was to serve his employers would not 
alter the case. No doubt, however, the High Court proceeded on 
the ground that he bond fide believed that he was acting rightly 
in detaining the nets. Where the prisoner’s state of mind must be 
found as a fact, and that state of mind is honest, though the honesty 
arises from ignorance of law, the rule tliat ignorance of law is no 
excuse does not apply. The ignorance does not operate to excuse 
the crime, but to show that one of the essential ingredients in the 
crime was wanting. (See ante p. 61.) The Madras High Court set 
aside a conviction for theft, where the act cliarged consisted in catch- 
ing fi‘,h in a creek, the right to fish in which had been leased out by 
Government (R. v, Revu Pothadu, 5 Mad, 390) I suppose this deci- 
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sion rested upon a finding that the act complained of was a mere 
civil trespass, and was not done with a fraudulent intent to take 
what was known to be the property of another; or else upon the 
ground that the nature of the creek was such that the fish found in it 
did not become the property of the lessee until they were caught by 
him. Fish in a state of confinement are of course as much property, 
and therefore the subject of theft, as any thing else. 

Where the dishonest intention is established, it makes no difference 
in the prisoner’s guilt that the act was not intended to procure any 
personal benefit to himself. No one can justify a theft on the Robin 
Hood principle of taking from the rich to give to the poor. In one 
case a man was indicted for horse stealing, whereupon his companion 
broke into the prosecutor’s stable, took out another horse, drove it 
into a coal pit and so killed it, with the view of suggesting that a 
similar accident had happened to the first horse. He was found 
guilty of stealing, though he had never intended to make any other 
use of the animal. (2 Russ. 205.) And, so, it was held in Bengal, 
where the prisoner took the prosecutor’s bullocks against his will, 
and distributed them among the creditors of the latter. (R. v, 
Madaree, 3 Suth. Cr. 2 ; S.C 4 R.J. & P. 417.) 

It is not necessary to show that the person out of whose possession 
the property was taken was its owner if the taking is itself dishonest, 
i.e., will cause wrongful gain to the taker, c * wrongful loss to the 
loser. (See illus.y. p. 312. But the mutual position of the 

parties may be such that there can be no dishonesty in the taking by 
one from tne other without consent asked or given. Hence, if a wife 
carry away and convert to her own use the goods of her husband, 
this, according to English law, was no larceny, for husband and wife 
are one person. (2 Russ. 240. The law is now altered by the married 
women’s Property Act, 45 and 46 Viet. c. 78, ss. 12, 16.) Still less of 
course, if the property is her own, as the parapher nalia of an English 
wife, or the stridhanum of a Hindu wife. (R. v. Natha Kalyan, 8 
Bom. H.C.C.C. II.) And the same. doctrine has been laid down by 
the Madras High Court. (Rulings of 1864 on s. 406, and of 1865 on 
s. 176.) And, so, Scotland^ C.J., directed the jury that a count which 
charged a prisoner as a receiver could not be sustained, inasmuch as 
the prosecutor’s wife was the person from whom the goods had been 
received. (R.v. Venkata Reddy, 4th Madras Sessions, 1864; R. tf. 
Kenny, 2 Q.B.D. 307.) See, too, illustration (0) ante p. 312, where the 
paramour A, and not the wife, is treated as the thief. 

On the other hand, it has been laid down \p Bombay that a 
Mahometan wife may be convicted of stealing from her husband, as 
there does not exist the same identity of interest between husband 
and wife under Mahometan as under English law. (R. v, Khatabai, 
6 Bom. H.C.C.C. 9.) And in a Madras case where two persons were 
indicted, the one for adultery with and enticing away the wife of the 
prosecutor and theft of his property, and the other for abetting the 
enticing and theft, and it appeared that the wife by means of false 
keys supplied to her by the second prisoner got possession of the 
prosecutor’s jewels and handed them over to the prisoner, but the 
adultery was negatived, the High Court held that it was still open 
to the jury to say that the prisoner dishonestly took part in the 
removal of the husband’s property. In fact, the doctrine of the 
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English law appears to have arisen from raising a presumption 
of fact into a presumption of law. The property of an English 
husband is by no means the property of his wife. But the relation- 
ship between them is such that in the vast majority of cases the wife 
is allowed the use of her husband’s property, and is even allowed, or 
may imagine herself or be imagined by others to be allowed, to deal 
with it to the extent of disposing of it. In all cases where she 
imagined she was so authorized, of course there could be no theft. 
Nor could there be anything criminal in helping her to remove pro- 
perty which the person so helping believed she was at liberty to deal 
with. But there can be no reason why this presumption should not 
be negatived, either as regards the wife herself or those who join in 
her acts. The English law, even before the recent statute, considered 
that as regards third parties it is negatived where the person actii^ 
with the wife is her paramour. (R. v. Mutters, 34 L.J.M.C. 54; S.C, 
L. C. 51 1.) But it is obvious that there sre numerous other facts 
which might just as conclusively show that the person knew that the 
w'ife was acting in fraud of her husband. 

On much the same principle as that of the English law it has been 
held that a Hindu husband cannot be convicted of robbing his wife, 
the wife, according to Hindu law, being completely under the control 
of her husband. (R. Ootumram, 3 M. Dig. 129, s. 185.) But I 
doubt whether this argument would apply in favour of a Hindu 
husband who dishonestly took his wife’s stridhana, over which she 
has absolute control (1 Stra. H.L. 27, 28 ; Ramasami v, Virasami, 3 
Mad. H.C. 272) or in favour of a Mahometan husband, who gets no 
right over his wife’s property by marriage. (MacNaghten’s M.L. 
254.) Such properly is not in the possession of the wife, on account 
of the husband, so as to make her possession be his possession, 
within the meaning of s. 27. 

Nor can a man be turned into a thief for regaining possession of 
his own property, held by one who has no right to it ; nor can a joint 
tenant, as, for instance, the member of a Hindu undivided family, be 
indicted for a theft of the family goods, since he has just as good a 
right to them as any one else. (2 Russ. 239. See Jacobs v. Seward, 
L.R. 4, C.P. 328.) But, even in the case of an undivided member, it 
would be theft if he took the goods for the fraudulent purpose of 
getting any dishonest advantage for himself. For instance, if he 
secreted any part of the family property for the purpose of appropri- 
ating it for his own exclusive benefit ; or if, when a division was in 
progress, he took possession of any articles without the knowledge 
of the other co-pSrceners, for the purpose of securing to himself 
an extra share. {R. v. Chockanathen, 3rd Madras Sessions, 1864, 
Bittleston^ J.) And so it would be when the holder of the goods had 
some interest in them, which authorized him to retain them against 
the owner. If I pawn my watch it would be theft to take it away 
from the pawnbroker’s shop without repaying the loan. (Ulus, k, ante 
p. 312.) And, similarly, if the effect of the taking were to charge 
the holder with its price, as when a member of a benefit society 
entered the room of a person with whom a box containing th^ funds 
of the society was deposited and took and carried it away, this was 
held to be larceny, the bailee being answerable to the society for the 
funds. (2 Russ. 241.) And a man might even be convicted of stealing 
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his own money from his own servant, if the servant, being ignorant 
of the manner in which the money was abstracted, would have to 
make it good. (R. v. Webster, 31 L.J.M.C. 17; S.C.L. & C. 77 ; R. 
V. Burgess, 32 L.J.M.C. 185 ; S.C.L. & C. 299.) There can be no 
doubt that a member of a joint family may commit theft by stealing 
the separate property of one of his co-parceners. (Empress w. Sita- 
ram, 3 All. 181.) 

Savigny suggest a curious question, me., whether a person who is 
ignorant that a piece of property is his own, and who, intending to 
steal it, takes it from a third person who has himself no right to it 
and perhaps has stolen it, can be convicted of theft. He decides the 
question in the negative. “ The owner, who in this manner carries 
away his own property, has the intention of committing a theft but 
in fact commits none, for there is wanting one of the essential con- 
ditions of theft, vt0., a violation of the right of another. The intend- 
ing thief is protected, not by his mistake, but by the absence of the 
corpus delicti** (3 Sav. 412.) Probably the same decision would be 
given if the party were indicted under the Penal Code, though, 
undoubtedly, all the requirements of s. 378 would be literally com- 
plied with in the case supposed. Actual injury to a right is not 
required, if there is a dishonest intention to injure one. 

In the vast majority of cases where a theft is charged, the property 
has been taken from the owner clandestine !y, and without his con- 
sent. Sometimes, however, it happens that the possession of the 
article has been voluntarily resigned by the proprietor, and the very 
difficult question then arises, whether the person, to whom it has 
been so resigned, will become a thief in consequence of any subse- 
quent dealing with it? It is evident how important this question is, 
since any mistake upon the subject might result in an indictment 
against a person who lost a borrowed book, and then denied all 
knowledge of the loan ; or who bought goods, and then refused 
either to pay for, or return them. 

A solution of all such doubts will generally be obtained by remem- 
bering, that the essence of theft consists in its being a dishonest, or 
criminal, taking from the possession of the owner without his con- 
sent. Consequently, if the taking is not criminal, when the pos- 
session is changed, there is no theft. The cases, then, will resolve 
themselves into four classes, one of which is certainly theft, two of 
which are not theft, while as to the third it seems uncertain whether 
it does, or does not, come under the definition. 

I. By s. 27, property is said to be in a person’s possession when 
it is in the possession of his wife, clerk, or servant, even though the 
clerk or servant be only employed temporarily, or on a particular 
occasion. 

For instance, if I entrust my horse to my coachman, or plate and 
wine to my butler, my possession of them is never altered. I merely 
hold them by another hand. Instead of shutting them up in a stable 
or room, I put a human lock and key over them, but my right is 
never affected. Consequently, if my servant sells my horse, drinks 
my wine, or pawns my plate, this is theft, because he takes them 
directly out of my possession, criminally and without my leave. And 
so it has been held in numbers of cases where servants appropriated 
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money, ^oods, cheques, bills of exchange, &c., which have been given 
to them by their master for use or custody. (Arch. 293.) On J;he 
same principle, goods which are the property of the master are in his 
possession so long as they are in the possession of the servant who 
is entrusted with them. A dishonest and fraudulent removal of the 
goods from his possession would be theft, even if it was with his 
consent, provided it was known to the person removing them 
that his consent was itself fraudulent and unauthorized. (R. v. 
, Hanmanta, i Bom. 610.) 

And where the servant was entrusted with the property by his 
master, though he obtained it by false pretences, it was still held 
that his possession was the possession of the master. Therefore, 
where a servant, whose duty it was at the end of every day to obtain 
from his employer’s cashier the money necessary to pay certain 
charges, falsely represented to the cashier, that a larger sum was due 
and appropriated the difference, this was held to be larceny. (R. 
V. Cooke, L.R. i, C.C. 295.) And, so, I conceive it would be under 
the Penal Code, if the money so obtained was his master’s. But it 
‘would be different if the money belonged to the third person, and 
was obtained from him by a false representation that the master was 
entitled to it, since the possession of a person’s clerk or servant 
must be a possession ** on account of that person.^’ (s. 27.) 

The case is exactly the same where one gives the mere manual 
possession of goods to another, but in such a way as not to part with 
one’s dominion over them. For instance, the hotel keeper, who allows 
his guest to use his furniture or spoons, gives him no other right 
over them, and of course it would be just as much theft to take the 
plate out of a hotel as to carry it away from a friend’s house. (2 Russ. 
134 ; R. V. Thompson, 32 L.J.M. 35 > S.C. L. & C. 225.) 

The Scotch law went even further, for it held that 

** If goods arc delivered to a stranger, or carrier, for a special and particular 
purpose, independent of any transfer of property, as to be conveyed to a parti., 
cnlar place, or subjected to a particular operation, the abstraction of them by 
the person entrusted is theft” (Alison, Cr. L. 252.) 

Under the present Code such offences would be punishable as 
breaches of trust under s. 405. And so I conceive it would be even 
. in the case of a clerk or servant, where the master never had any 
i possession of the property except through the means of his servant. 
\ For instance, if a bill collector were to apply to his own use money 
I which he had received on account of his master, this would certainly 
. be a breach of trust under s. 408, and should, I think, be charged as 
such, and not as a theft under s. 381. 

If the clerk, or servant, is authorized to dispose of his master’s 
property and does so, but applies the proceeds to his own use, he 
cannot be indicted for theft of the goods, for the removal of them out 
of his master’s possession was not wrongful ; but he will be liable for 
the misappropriation of the money, under s. 403. (R. v, Betts, 28 
L.J.M.C. 69 ; S.C. Bell, 90.) 

2. Again, the owner may not only ^ive up the possession of his 
goods, but also intend to part with all right and dominion over them 
in the event of a particular condition being complied with, but in no 
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{Ibid. 128.) But the words of s. 378 seem wide enough to take in even 
such a case. 

Lastly, it may be remarked that, in many cases, the only evidence 
of a theft arises from the fact of the stolen property being found in 
the prisoner’s possession. Upon this point, the following quotations 
cited in Norton on Evidence (325, 326, 4th cd.) deserve attention : — 

It may belaid down generally, that wherever the property of one man which 
has been taken from him without his knowledge, or consent, is found upon 
another, it is incumbent on that other to prove how be camo by it ; otherwise, 
the presumption is that ho obtained it feloniously. Tliis, like every other pre- 
sumption, is strengthened, weakened, or rebutted, by concomitant circum- 
stauces, too numerous in tho nature of the thing to bo detailed. It will be 
sufficient to allude to some of the most prominent, such as the length of time 
which has elapsed between the loss of the property and tho finding it again ; 
either as it may furnish more or less doubt of the identity of it ; or as it may 
have changed hands of te tier in the meantime ; or as it may increase the difficulty 
to the prisoner of accounting for how he came by it, in all which considerations 
that of the nature of the pj operty must generally bo mingled. So the proba- 
bility of the prisoner’s having becu near the spot from wbouce the property was 
supposed to be taken ar. the time, as well as bis conduct during the whole tians- 
action, both before and after the discovery, arc inaterial ingredients in tho 
investigation. 13ut tlie bare circumstance of finding in one’s possession property 
of the same kind which another has lost, unless that other can from marks, or 
other circumstances, satisfy the Court and jury of the identity of it, is not in 
general sufficient evidence of the goods having been feloniously obtained. 
Though, where the fact is very rocmit, so as to afford reasonable presumption 
that the iiroperty could not have been acquired in any i .her manner, the Court is 
warranted in concluding it is the same, unless the prisoner can prove the contrary. 
Thus, a man being found coining out of another’s barn, and, upon soareb, corn 
being found upon him of tho same kind with what was in the barn, is pregnant 
evidence of guilt. {'2 East C. 056 ; K. v. Oddy, 2 Don. C. C. 261.) 

“ But in order to raise this presumption legitimately tho possession of the 
stolen property should be clearly tntced to the accused, and be exclusive as well 
as recent. The finding it on bis person, for instance, or in a locTTcd-up bouse, 
room, or box of which ho kept the key, would bo a fair ground for calling on 
Lira for bis defence ; but if tlio articles stolen were only found lying in a bouse 
or room iu which ho livo«l jointly with others equally capable with himself of 
having committed the theft, or in an open box to which others had access, no 
definite presumption of his guilt could be made. j\n c'xception is said to exist 
whore the accused is the owner of the house in which stolen property is found, 
who, it is argued, must be prosumed to have such control over it as to prevent 
anything coming in or being taken out without his sanction. As a foundation 
for civil responsibility this reasoning may be correct, but to conclude tho master 
of a house guilty of felony on the double presumption, frstf that the stolen 
goods found in the house wore placed there by him or with his connivance, and, 
secondly t that he was the thief who stole them, and there are no corroborative 
circumstances, is certainly treading on the very verge of artificial conviction.” 
(Best Ev. 268, and see U. v. Longmead, L. & 0. 427 ; 3 Uuss. 6C7 ; H. e. Desilva, 
5 N. VV. P. 120 ; Empress v. Malbari, 6 Bom. 731.) 

It is provided by the Cr. F.C., that 

“When an enquiry or trial in any Criminal Court is concluded, the Court 
may make such order as it thinks fit for the disposal of any dociinieiit or other 
property produced before it, regarding which any offence appears to hnve been 
committed, or wbicb bas been used for tbo commission of any offence.” 

(8. 517.) 

“In lieu of itself passing an order under s. 517, tbo Court may direct tbe 
property to be delivered to tbe Magistrate of tbe District, or to a Magistrate of 
a division of a District, who shall in such cases, deal with it as if the property 
had been seized by the Police and the seizure bad been reported to him.” 
(s. 518.) 
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The Court may authorise repayment to be made to an innocent 
purchaser from a convicted thief or receiver out of any monies taken 
from the criminal at his arrest (s. 5i9)all orders passed under ss.'^siy, 
518 and 529 are subject to revision by the superior Court, (s. 520.) 

The word * property* in the above sections includes not only such 
property as has been originally in the possession, or under the con- 
trol, of any party, but also any property into, or for, which the same 
may have been converted or exchanged, and anything acquired by 
such conversion, or exchange, whether immediately or otherwise. 
Crini. P.C. s. 517.) It also includes property produced by a witness 
as well as property found in possession of the accused. (R. v. Ram- 
das, 12 Bom. H.C. 217.) 

It will be observed, that under the above sections it is not necessary 
that the trial should have terminated in the conviction of the offender. 
It is sufficient if an offence appears to have been committed regarding 
the property, although the prisoner may not be the offender. (R. v, 
•Nilambur, 2 All. 27C.) In general, where the proceedings terminate 
in an acquittal, the property would be restored to the person by 
whom it was produced, or in whose possession it was found. (R. v, 
Annapurnabai, i Bom. 630.) But even if the trial terminates in a 
conviction, it would be open to the Court to return the property to the 
person into whose hands it had come innocently, and if the property 
was money, a bank note, or other negotiable security, which passes 
by delivery such an order would be the right one to make, if the pro- 
perty was produced at the trial b}' a person who had received it hon^ 
fide for value. (Empress v. Joggessur, 3 Caf. 379. See Bank of 
Bengal v. Mendcs, 5 Cal. 655.) 

See as to the summary jurisdiction of Magistrates over offences 
under this section, and ss. 380 & 381, where the value of the property 
does not exceed Rs. 50, Crim. P.C., s. 260 (d), 

380 - Whoever commits theft in any building, 
tent, or vessel, which building, tent, 
injiionse", vessol is used ns a human dwelling, 

or for the custody of property, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and ^ 
shall also be liable to fine. 

Commentary- 

Where the theft was of a cloth, spread out to dry on the roof of a 
house, to which the prisoner got access by scaling the wall, it was 
held that there was no entry into the house, and, consequently, there 
could neither have been house-breaking nor theft in a house, and 
that the fact that the roof w^as used for various domestic purposes 
could make no difference. (Pro. H.C. Mad., 17th March 1866; S.C. 
Weir, 91 [149].) So, a theft from a verandah is not theft in a 
building. (Mad. H C. Rul., 28th Oct. 1870; S.C. Weir, 92 [160].) A 
cattle shed is a building used for the custody of property** within 
ibis section. (Pro. H.C. Mad, 24th November 1866.) 
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See Act VI of 1864,55. 2, 3, (Whipping) note tos. 379, p. 312. 

TJheft in a house is an aggravated theft, which is not cognizable 
by heads of villages in the Madras Presidency. (Rulings of High 
Court of Madras, 1864, on s. 380.) 

381. Whoever, being a clerk or servant, or being 
employed in the capacity of a clerk or 
servant, commits theft in respect of 
any property in the possession of his 
master or employer, shall bo punished 

with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 

Commentary. 

Policemen who stoic money, shut up in a box, placed in the Police 
'Treasury buildings of which they had charge, were convicted under 
this section, and not s, 409. (R. v, Juggiirnath, 2 Suth. Cr. 55; S.C. 
4 R.J. & P. 362 ; R. V. Boidnath, 3 ib., Cr. 29.) 

Whei'C a servant being sent by his fellow-servants to receive their 
pay from their common master, made away witli it, it was ruled that he 
received it as their agent, and that it ceased to be tlie master’s money 
and became theirs. (R. v. Barnes, 1 ...R. i, C.C. 45.) Such an act 
would be punishable here as criminal breach of trust under s. jo6. 

Questions often arise as to whether a person in pos.session of 
monies not belonging to himself, holds them as the clerk or servant 
of his employer, so that his possession is that of his ma.ster, or merely 
as an accountable agent. In the former case his misappropriation of 
these would be a theft under s. 381 ; in the latter a criminal breach 
of trust. One test seems to be whether he is bound to hand over to bis 
master, or apply for his benefit, the identical coins which are in his 
possession, or whether he is only bound to bring them into account as 
a sum which he is bound to make good, with liberty' in the meantime 
to apply the coins in any manner he likes. In the former case he is 
a servant ; in the latter he is merely a trustee, like a banker or receiver. 
(R. V. Tyree, L.R. i, C.C. 177.) See, too, note to s. 408. 

See Act VI of 1864, ss. 2,3, (Whipping) ante note to s. 379, p. 312. 

382. Whoever commits theft, having made pre- 
paration for causing death, or hurt, or 
restraint, or fear of death, or of hurt, 
or of restraint to any person, in order 
to the committing of such theft, or in 
order to the effecting of his escape 

after the committing of such theft, or in order to the 
retaining of property taken by such theft, shall be 


Theft after pre- 
paration made for 
causing death or 
hurt, in order to 
the committing of 
the theft. 


Theft by clerk 
or 80rva.nt of pro- 
perty in possession 
of master. 
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punished with rigorous imprisonment for a term 
Avhich may extend to ten years, and shall also be 
liable to fine. 

Ill list rations. 

(a) A commits theft on property in Z’s possession, and, while 
committing^ this .theft, he has a loaded pistol under his g^arment, hav- 
ing* provided this pistol for the purpose of hurting Z in case Z should 
resist. A has commilted the oftence defined in this .section. 

(/>) A picks Z’s pocket, having posted several of his companions 
near him; in order that they may restrain Z if Z should perceive what 
is passing and should t*esist, or should attempt to apprehend A. A 
has committed the offence defined in the section. 

See Act VI of 1864, ss. 2, 3, (Whipping) ante note 10 s. 379, p. 312. 

383 - Whoever intentionally puts any person in 
fear of any injury to that person or to 

ixtoition. other, and thereby dishonestly 

induces the person so put in fear to deliver to any 
person any property or valuable secul’ity, or anything 
signed or sealed which may be coti verted into a 
valuable security, commits “extortion.” 

Illustrations. 

(a) A threatens to publish a defamatory libel concerning Z, unles*? 
Z gives him money. He thus induces Z to give him money, A has 
committed extortion. 

(b) A threatens Z that he will keep Z’s child in wrongful confine- 
ment, unless Z will .sign and deliver to A a promissory note binding 
Z to pay certain monies to A. Z signs and deliveis the note, A has 
committed extortion. 

(c) A threatens to send club-men to plough up Z’s field, unless Z 
will sign and deliver to B a bond binding Z under a penalty to deliver 
certain produce to B, and thereby induces Z to sign and deliver the 
bond. A has committed extortion. 

(</) A, by putting Z in fear of grievous hurt, dishonestly induces 
Z to sign or affix his seal to a blank paper, and deliver it to A. Z 
signs and delivers the paper to A. Here, as the paper so signed may 
be converted into a valuable security, A has committed extortion. 

384 . Whoever commits extortion shallbe punish- 
ed with imprisoninentof either descrip- 
^ term which may extend to 
three years, or with fine, or with both. 

Commentary. 

F.xiortion undetsccrtaiii circumstances will become robbery. (Post 
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s. 390.) The offence under this Code seems to include some cases 
which would have been treated as robbery under English law, and 
others which would not have been punishable under the English law, 
though they would under the Scotch system. 

Under the English law the offence of robbery was equally com- 
pleted, although the actual delivery of the thing taken was the act 
of the party robbed, provided that delivery arose from his being put 
in fear. (2 Russ. 93.) But there were some sorts of fear which the 
English law did not consider as sufficient to justify a person in 
yielding ; therefore, it was held that the fear of injury to character 
was not such an intimidation as would amount to robbery, unless 
in the single case of threatening to accuse of an unnatural offence. 
(Ibid., 98.) The offence of extortion under s. 383 seems to embrace 
two classes of cases— every threat of prospective injury, of 
whatever nature; and, secAtudly, every threat of immediate injury, 
provided the injury apprehended is not death, hurt, or wrongful 
restraint. But the mere going about and collecting money, upon 
an assertion that an order had issued to tax the persons upon whom 
the demand was made, is not extortion but cheating. (5 R.J. 
& P. 147.) 

'I'hc offence will be extortion, though the Injury threatened is one 
which the party employing the menace would be justified in resort- 
ing to, provided the threat is used as a means of obtaining an undue 
advantage. It is lawful to bring a criminal to justice, or to expose a 
rogue, but it is extortion to wiing from his fears of detention any 
profit which he would not otherwise be willing to bestow. 

Accordingly, it has been held, that where money was extorted by a 
threat ot bringing a criminal charge, the offence was equally commit- 
ted whether the cliarge was true or false. (R. Mobairuk, 7 Suth. 
Cr. 28 ; S.C. 3 Wym. Cr. 19.) 

And it is extortion to make use of real, or supposed, influence to 
obtain money from a person against his will under threat, in case of 
refusal, of loss of appointment. (R. v. Abbas, iS Suth. Cr. 17.) 

But where a defendant was convicted of extortion, and it appeared 
that he was engaged as junior Vakil, and that in the absence of his 
senior who had instructed him to ask for an adjournment he com- 
pelled his client to pay him an extra fee and then conducted the 
case, it was held that the conviction was bad. Being engaged as 
junior to another, the Court said that he was under no obligation to 
conduct the case alone, and, therefore, there Wtis neither an offence 
nor anything prohibited by law in his insisting on an additional fee. 
(3 Mad, H.C. Appx. xiv ; S.C. Weir, 93 [163].) It may be doubted 
whether the High Court was right in the view that it took of a junior 
counsel’s obligations. This, however, does not affect the principle 
laid down. 

Not only must there be a putting in fear, but the fear must be 
the inducement which causes the other person to deliver up the 
property. 

“ The degree of such alarm may vary in different cases. The essential mat- 
ter is, that it bo of a nature and extent to unsettle the mind of the person on 
whom it operates, and to take away from his acts that element of free voluntary 
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action which alone constitutes consent.” {Per WildCt B., B. v. Walton, 32 L. 
M. J. C. 79 i S. 0. L. & C. 288.) 

The act, however, must be done dishonestly (see s. 24), and, there- 
fore, if a person bond fide believes himself to be entitled to tlie pro- 
perty in question, the crime will not have been completed. (Arch 
356; R V, Abdul Kadar, 3 Bom. H.C.C.C. 45.) 

Where by arrangement among several persons the threat is used 
by some, and the property obtained by that threat is received by the 
others, all are equally guilty of extortion. R. v, Shankar, 2 Bom. 
H.C. 417.) 

Delivery of the property by the person put in fear is an essential 
to the offence. If, therefore, no such delivery takes place, but the 
persons who are intimidated passively allow the offenders to take 
awa}' the property, this would be robbery if the threat came under 
the terms of s. 390, but not extortion. (R. v. Duleelooddeen, 5 Suth. 
Cr. 19 ; S C. 1 \V3 ni. Cr. 20.) 

385. Whoever, in order to the committing of 
extortion, puts any person in fear, or 
in^fearTf injury attempts to put any person in fear, of 
cxtortton° shall be punished with im- 

prisonment of either description for a 
term which may extend to two years, or with fine, 
or with botli. 


386. Whoever commits extortion by putting any 
person in fear of death, or of grievous 
hurt to that person, or to any other, 
ill fear of death or gljall be punishod with imprisonment 
of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 


387. Whoever, in order to the committing of 

Putting person ©xtortion, puts Or attempts to put any 
in fear of death or persou in fcar of death, or of grievous 
Tn oiSeTto commit hurt to that persou, or to any other, 
extortion. shall be punished with imprisonment 

of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

388. Whoever commits extortion by putting any 

person in fear of an accusation against 
thrTOt^T'Mcus^ that person or any other, of having 
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*a “ig^bie ***^^112 committed, or attempted to commit, 
Swth or transport- any offence, (see s. 40, ante p. 28) pun- 
ataoii, Ac. ishable with death, or with transporta- 

tion for life, or with imprisonment for a term which 
may extend to ten years, or of having attempted to in- 
duce any other person to commit such offences, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine; and, if the offence be one pun- 
ishable under Section 377, may be punished with 
transportation for life. 

Commentaxy. 

Where the prisoner threatened A’s father that he would chargee A 
with having committed an unnatural offence with a mare, his object 
being to force the father to buy the mare at the prisoner’s price, this 
was held to amount to extortion under an English statute similar in 
effect to s. 388. (R. v. Redman, L.R. i, C.C. 12.) 

See Cr. P.C., s. 44, p. no. 

Persons convicted under ss. 388 & 389 ma* be whipped in lieu of 
the punishment prescribed by the Penal Code, and upon a second 
conviction may be whipped in addition to that punishment, provided 
no longer imprisonment than five years has been inflicted. (Act VI 
of 1864, ss. 2, 3, 7.) 

389 - Whoever, in order to the committing of 
extortion, puts or attempts to put any 

PuttiDK porgott person in fear of an accusation against 

in f car of accnsa- r, . ,, <. i • 

tion of offence, in that person Or any other, or having 
eltoJtion. Committed or attempted to commit an 

offence, (see s. 40, ante p. 28) punish- 
able with death, or with transportation for life, or 
with imprisonment for a term which may extend to 
ten years, shall be punished with imprisonment of 
either description for a terra which may extend to 
ten years, and shall also be liable to fine ; and, if the 
offence be punishable under Section 377, may be 
punished with transportation for life. 

See note to s. 388. 

OP BOBBERY AND DACOITY. 

390 - In all robbery there is either 
theft or extortion. 


Robbery. 
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Theft is, “robbery” if, in order to the committing 
of the theft, or in committing the theft, 
robbery. ^ Carrying away, or attempting to 

carry away, property obtained by the 
theft, the offender, for that end, voluntai’ily causes, 
or attempts to cause, to any person death, or hurt, 
or wrongful restraint, or fear of instant death, or of 
instant hurt, or of instant wrongful restraint. 

Extortion is “ robbery ” if the offender, at the time 
of committing the extortion, is in tho 
M robbery**”"^^"*” presenco of the person put in fear, and 
commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of 
instant wrongful restraint to that person or to some 
other person, and, by so putting in fear, induces the 
person so put in fear then and there to deliver up 
the thing extorted. 

Explanation . — The offender is said to be present 
if he is sufficiently near to put the other person in 
fear of instant death, of instant hurt, or of instant 
wrongful restraint. 

Illustrations, 

(a) A bolds Z down, and fraudulently takes Z’s money and jewels 
from Z's clothes without Z’s consent. Here A has committed theft, 
and in order to the committing of that theft has voluntarily caused 
wrongful restraint to Z. A has, therefore, committed robbery. 

{hi) A meets Z on the high road, shows a pistol, and demands Z*s 
purse. Z, in consequence, surrenders his purse. Here A has extorted 
the purse from Z by putting him in fear of instant hurt, being at the 
time of committing the extortion in his presence. A lias, therefore, 
committed robbery. 

(c) A m,eets Z and Z’s child oil the high road. A takes the child 
and threatens to fling it down a precipice unless Z delivers his purse. 
Z, in consequence, delivers his purse. Here, A has extorted the 
purse from Z by causing Z to be in fear of instant hurt to the child 
who is there present. A has, therefore, committed robbery on Z. 

{d) A obtains property from Z by saying, Your child is in the 
hands of my gang, and will be put to death unless you send us ten 
thousand Rupees.” This is extortion and punishable as such, but it 
is not robbery unless Z is put in fear of the instant death of his child. 

Commentary. 

Robbery, as defined in s. 390, consists of a completed theft/ or of a 
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completed extortiotii with some additional circumstances. Every 
case which is robbery under this section would have been robbery 
under English law, but the converse does not appear to be true. The 
definition of robbery under both English and Scotch law was a theft 
by violence or putting in fear. (2 Russ. ^8 ; Alison Cr. L. 227.) 
Therefore, it was beld to be robbery in one case, where it appeared 
that the prisoner snatched at a sword while it was hanging at a 
gentleman’s side, whereupon the latter instantly laid tight hold of 
the scabbard, which caused a struggle between them, in which the 
prisoner got possession of the sword and took it away. (2 Russ. 90.) 
But under the above section the violence must amount to a causing 
or attempting to cause death, or hurt (see s. 319,) or wrongful 
restraint (see s. 339) or the fear of such. Apprehension of injury to 
property or character will not amount to robbery, though it will be 
extortion under s. 383. 

Where the property is forcibly taken away from the owner under 
the above circumstances the offence will be theft turned into robbery. 
Where, however, the owner is prevailed upon himself to surrender 
his property, then it will be the crime of extortion aggravated into 
robbery. 

In order to constitute robbery, there must be an act of theft or of 
extortion completed, and, therefore, the accused must have had such 
a possession of the property as would constitute the above crime ; 
but a merely momentary possession is suiBcie* t, and the crime is 
completed though the property is given back immediately. Hence, 
in one case, where 

** It wap found that the prisoner stopped the prosecutor as he was carrying a 
feather bed on his shoulders, and told him to lay it down or he would shoot him. 
The prosecutor laid the bed on the ground ; but before the prisoner could take 
it up, so as to remove it from the spot where it lay, he was apprehended. The 
Judges were of opinion that the offence was not completed, and he was dis- 
charged.’* (1 Leach, 322.) 

Of course, in a similar case under the present Code, he could be 
convicted of an attempt to rob under s. 511. 

The use of violence will not convert theft into robbery, unless the 
violence is committed for one of the ends specified in s. 390; there- 
fore, where a thief, finding himself observed, abandoned his booty 
and ran away, throwing stones at the owner to prevent pursuit, the 
Madras High Court ruled that the offence was not robbery. (Mad. 

^ H.C. Pro., 2nd March 1865; S.C. Weir, 94 [166].) 

As in the case of theft or of extortion, so in the compound crime of 
robbery, the act must be done dishonestly (see s. 24 ) ; and, therefore, 
if a person, Band fide believing that property in the personal posses- 
sion of another belongs to himself or to another, on whose behalf he 
is acting (R. v. Bonomally, 2 R.J. & P. 114; R. v. Karaka Nachiar, 

3 AJad, H.C. 254; S.C. Weir, 94 [166] ; 3 Sav. 374), takes that pro- 
perty away from such person with menaces and violence, this is not 
robbery ; and it is a question of fact, whether the prisoner did not 
act under such bond fide belief. (2 Russ. 105.) 

Upon the crime of robbery the framers of the Code remark (p. 77), 

** There can bo no case of robbery which does not fall within the definition 
either of theft, or of extortion. But in practice it will perpetually he matter of 

42 
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donbt whether a particular act of robbery wae a theft or an extortion. A large 
portion of robbenes will be half theft, half extortion. A seizes Z, threatens to 
murder him unless he delivers all his property, and begins to pull off Z’s 
ornaments. Z in terror begs that A will take all he has, and spare his life. Z 
assists in taking off his ornaments and delivers them to A. Here such orna- 
ments as Z took without A’s consent a.re taken by theft. Those which Z de- 
livered up from fear of death are acquired by extortion.’* 

391. "When five or more persons conjointly com- 

mit, or attempt to commit, a robbery, 

““ or where the whole number of persons 

conjointly committing, or attempting to commit, a 
robbery, and persons present and aiding such com- 
mission or attempt amount to five or more, every 
person so committing, attempting, or aiding, is said 
to commit “dacoity.” 

Commentary. 

Where hurt is caused in the commission of a robbery or dacoity it 
need not be charg^ed as a separate offence, since it is included in the 
definition of the crime. (R. t>. Abilakh, i R.J. & P. 65.) But hurt or 
grievous hurt voluntarily caused in the commission of a robbery or a 
dacoity constitutes an. aggravation of it, which should be charged 
under ss. 394 or 397. See note to s. 394, 

392. Whoever commits robbery shall be punished 

with rigorous imprisonment for a term 
robtery'*™*”^ which may extend to ten years, and 
shall also be liable to fine ; and if the 
robbery be committed on the highway, between sun- 
set and sunrise, the imprisonment may be extended 
to fourteen years. 

Commentary. 

See Cr. P.C., s. 44, ante p. no. 

Any person who is a second time convicted of robbery or dacoity, 
or of the offences defined in ss. 393 & 394, may be whipped in addi- 
tion to the punishment provided by the Penal Code, unless he has 
been sentenced to transportation or to imprisonment for a longer 
term than five years. (Act VI of 1864, ss. 4, 7.) 

393 . Whoever attempts to commit robbery, shall 

be punished with rigorous imprison- 
Attempttoeom. meut for a term which may extend to 
mit robbery. sovon yeoTS, and shaU also be liable to 
fine. 


Attempt to com< 
mit robbery. 


See note to s. 392. 
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394. If any person, in committing or in attempt- 
tr ‘i ^ .. commit robbery, voluntarily 

causing hurt in causcs nurt, sucu persoB, and any Other 
committing rob- person, jointly concerned in commit- 
ting or attempting to commit such 
robbery, shall be punished with transportation for 
life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to 
fine. 

Commeiitary. 

See note to s. 392. 

The offence defined in s. 391 is included in s. 394, and, therefore, a 
prisoner who has committed both offences, as part of the same trans- 
action, should be sentenced under s. 394 only. (R, v. Mootkee, 2 
Suth. Cr. I.) 


395 . Whoever commits dacoity shall be punished 
with transportation for life, or with 
rigorous imprisonment for a term 
which may extend to ten years, and 
shall also be liable to fine. 


See note to s. 392. 

396. If any one of five or more persons, who are 

conjointly committing dacoity, com- 
murder in so committing dacoity, 
every one of those persons shall be 
punished with death, or transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

See note to s. 392. 

397 . If, at the time of committing robbery or 
Bobbery or da- daooity, the offender uses any deadly 

tempt to ^cauM 'wenpon, or causes grievous hurt to any 

death or grievous pGrSOIly Or 8>tt61XiptS tO 08*1186 d68*th Or 


Commentary. 

Sec Cr. P.C., s. 44, ante p, no. 


grievous hurt to any person, the im 
prisonment with which such offender shall be punish 
ed shall not be less than seven years. 
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The liability to enhanced punishment under this section is linnited 
to the offender who actually causes grievous hurt. (Mad. H.C. Rul., 
1 8th March 1868; S.C. Weir, 99 [171]. 

398. If, at the time of attempting to commit 

robbery or dacoity, the offender is 
Attempt to armed with any deadly weapon, the 

commit robbery . . 

or doooitv when imprisonment with which such oi- 
fender shall be punished shall not be 
less than seven years. 

See note to s. 397. 

399. Whoever makes any preparation for com- 
Making prepa. nailing dacoity shall be punished with 

ration to commit rigorous imprisonment for a term 
dacoity, which may extend to ten years, and 

shall also be liable to fine. 


400. Whoever, at any time after the passing of 
this Act, shall belong to a gang of 
persons associated for the purpose of 
habitually committing dacoity, shall 
be punished with transportation for life, or with 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 


Punisbmont for 
belonging to a 
gang of dacoits. 


401. Whoever, at any time after the passing of 
this Act, shall belong to any wander- 
beSig^“® to or other gang of persons associated 

r^deringgangof for the purpose of habitually commit- 
ting theft or robbery, and not being a 
gang of thugs or dacoits, shall be punished with 
rigorous imprisonment for a term which may extend 
to seven years, and shall also be liable to fine. 

Cojnmeatary. 

In a case under this section, it is necessary first to prove association, 
and, secondly, that the association is for the purpose of habitual theft, 
and that habit is to be proved by an ^gregate of acts. (R. v. Sriram 
Venkatasami, 6 Mad. H.C. 120; S.C. Weir, loi, [172].) I do not 
imagine, however, that it would be necessary to prpve such acts with 
the same accuracy as if each was the subject of a charge of theft. 
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402* Whoever, at any time after the passing of 

A&embling for “®*’® 


purpose of oom< 
mitting daooity. 


persons assembled for the purpose of 
committing dacoity, shall be punished 
with rigorous imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. 

Commeatarj- 

See Cr. P.C.« s. 44, ante p. 1 10. 

Magistrates may exact security for good behaviour for a period not 
exceeding three years from persons who appear from general inform- 
ation to be habitual robbers, house-breakers, thieves, receivers of 
stolen property, or extortioners. (Cr. P. C., s. no.) In default of 
security the party may be committed to prison. {Ibid.^ s. 123.) 

OF CRIMINAL MISAPPROPRIATION OP PROPERTY. 

403- Whoever dishonestly misappropriates, or 
, . . converts to his own use, any moveable 

appropriation of property. Shall be punished with im- 
proparty. prisonment of either description for a 

term which may extend to two years, or with fine, 
or with both. 

Illustrations. 

(a) A takes property belonging to Z out of Z's possession, in good 
faith believing at the time when he takes it that the property be- 
longs to himself. A is not guilty of theft ; but if A, after discover- 
ing his mistake, dishonestly appropriates the property to his own 
use, he is guilty of an offence under this section. 

(A) A, being on friendly terms with Z, goes into Z’s library in Z's 
absence and takes away a book without Z's express consent. Here, 
if A was under the impression that he had Z’s implied consent to take 
the book for the purpose of reading it, A has not committed theft. 
But if A afterwards sells the book for his own benefit, he is guilty of 
an offence under this section. 

(c) A and B being joint owners of a horse, A takes the horse out 
of B’s possession, intending to use it. Here, as A has a right to use 
the horse, he does not dishonestly misappropriate it. But if A sells 
the horse and appropriates the whole proceeds to his own use, he is 
guilty of an offence under this section. 

Explanation 1 . — A dishonest misappropriation for 
a time only is a misappropriation within the meaning 
of this section. 

Illustration. 

A finds a Government promissory note belonging to Z, bearing a 
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blank endorsement. A, knowing that the note belongs to Z, pledges 
it with a banker as a security for a loan, intending at a future time 
to restore it to Z. A has committed an offence under this sectioii. 

Explanation 2. — A person who finds property not 
in the possession of any other person, and takes such 
property for the purpose of protecting it for, or of 
restoring it to, the owner, does not take or misappro* 
priate it dishonestly, and is not guilty of an offence ; 
but he is guilty of the offence above defined if he 
appropriates it to his own use when he knows or 
has the means of discovering the owner, or before 
he has used reasonable means to discover and give 
notice to the owner, and has kept the property a 
reasonable time to enable the owner to claim it. 

What are reasonable means, or what is a reason- 
able time in such a case, is a question of fact. 

It is not necessary that the finder should know 
who is the owner of the property, or that any parti- 
cular person is the owner of it ; it is sufficient if, at 
the time of appropriating it, he does not believe it 
to be his own property, or in good faith believes 
that the real owner cannot be found. 

Illustrations, 

(а) A finds a Rupee on the high road, not knowing to whom the 
Rupee belongs. A picks up the Rupee. Here A has not committed 
the offence defined in this section. 

(б) A finds a letter on the road, containing a bank note. From 
the direction and contents of the letter he learns to whom the note 
belongs. He appropriates the note. He is guilty of an offence 
under this section. 

(c) A finds a cheque payable to bearer. He can form no conjec- 
ture as to the person who has lost the cheque. But the name of the 
person who has drawn the cheque appears. A knows that this person 
can direct him to the person in whose favour the cheque was drawn. 
A appropriates the cheque without attempting to discover the owner. 
He is guilty of an offence under this section. 

(^) A sees Z drop his purse with money in it. *A picks up the 
purse with the intention of restoring it to Z, but afterwards appropri- 
ates it to his own use. A has committed an offence under this section. 

(e) A finds a purse with money, not knowing to whom it belongs ; 
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he afterwards discovers that it belongs to Z, and appropriates it to 

his own use. A is guilty of an ofience under this section. 

• 

(/) A finds a valuable ring, not knowing to whom it belongs. A 
sells it immediately without attempting to discover the owner. A is 
guilty of an ofience under this section. 

Commentary. 

This section is intended to provide for certain acts which would 
not be criminal under other heads. Theft involves an act criminal at 
the moment it first took place ; it also involves taking a thing out of 
the possession of the owner. Criminal misappropriation takes place 
when the possession has been innocently come by, but where, by a 
subsequent change of intention, or from the knowledge of some new 
fact, with which the party was not previously acquainted, the retain- 
ing becomes wrongful and fraudulent. (R. v, Kareem Bux, 3 N.W. 
P. 30.) Criminal breach of trust can only exist where some relation 
of trust exists between the parties, but under the present head all 
that is necessary is, that the prisoner should convert to his own use 
property which he knows is not his own, not believing himself to be 
authorized to do so. Cheating, like theft, pre-supposes a fraudulent 
intention at the time the possession of the property was charged, 
which, as we have seen, is not an ingredient in the present ofience. 
(R. V, Shamsoondur, 2 N.W.P. 475.) 

Under the English law the finder of property who appropriates it 
to himself, knowing, or having the means of ascertaining, the owner, 
commits larceny. But he commits no offence whatever if he has no 
such knowledge, or means of knowledge, at the time of the appro- 
priation, though he retains the property designedly after becoming 
acquainted with its rightful ownership. Under s. 403 both cases 
constitute the offence of criminal misappropriation. 

A charge under this section should specify the person to whom the 
property belonged. (R. v. Parbutty Churn, 14 Suth. Cr. 13.) 

404 :* Whoever dishonestly misappropriates, or 

Dishonert mis- foiiverts to his owD use, property, 
appropriation of KDowiDg that such property was in 
ed by a deceased the possession of a deceased person at 

person’s decease, and 
has not since been in the possession of 
any person legally entitled to such possession, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine; and, if the offender at 
the time of such person’s decease was employed by 
him as a clerk or servant, the imprisonment may 
extend to seven years. 
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Illusiraiion, 

Z dies in possession of furniture and money. His servant; A, 
before the money comes into the possession of any person entitled to 
such possession, dishonestly misappropriates it. A has committed 
the offence defined in this section. 

Commentary. 

This section ohiy applies to moveable property. (R. v, Girdhar, 
6 Bom. H.C.C.C. 33.) 

A conviction under ss. 404 or 403 will be valid, although the offence 
really committed was a theft under ss. 378, 380, or 381. (Cr. P.C., 
s. 237-) 

OP CRIMINAL BREACH OP TRUST. 


Criminal breach 
of trust. 


405 . Whoever, being in any manner entrusted 
with property, or with any dominion 
over property, dishonestly misappro- 
priates, or converts to his own use, that 
property, or dishonestly uses, or disposes of, that pro- 
perty in violation of any direction of law prescrib- 
ing the mode in which such trust is to be discharged, 
or of any legal contract, express or implied, which 
he has made touching the discharge of such trust, or 
wilfully suffers any other person so to do, commits 
“ criminal breach of trust.” 


Illustrations, 

(a) A, being executor to the will of a deceased person, dishonestly 
disobeys the law which directs him to divide the effects according to 
the will, and appropriates them to his own use. A has committed 
criminal breach of trust. 

(A) A is a warehouse-keeper. Z, going on a journey, entrusts his 
furniture to A, under a contract that it shall be returned on payment 
of a stipulated sum for warehouse room. A dishonestly sells the 
goods. A has committed criminal breach of trust. 

(c) A, residing in Calcutta, is agent for Z, residing at Delhi. 
There is an express or implied contract between A and Z that all 
sums remitted by Z to A shall be invested by A according to Z’s 
direction. Z remits a lac of Rupees to A, with directions to A to 
invest the same in Company's paper. A dishonestly disobeys the 
directions, and employs the money in his own business, A has com- 
mitted criminal breach of trust. 

{d) But if A, in the last illustration, not dishonestly but in good 
faith, believing that it will be more for Z’s advantage to hold shares 
in the Bank oF Bengal, disobeys Z’s directions, and buys shares in 
the Bank of Bengal for Z instead of buying Company’s paper, — here, 
though Z should suffer loss, and should be entitled to bring a civil 
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action against A on account of that loss, yet A, not having acted 
dishonestly, has not committed criminal breach of trust. 

(tf) A, a revenue officer, is entrusted .with public money, and is 
either directed by law, or bound by a contract, express or implied, 
with the Government, to pay into a certain treasury all the public 
money which lie holds. A dishonestly appropriates the money. A 
has committed criminal breach of trust. 

(/) A, a carrier, is entrusted by Z with property to be carried by 
land or by water. A dishonestly misappropriates the property. A 
has committed criminal breach of trust. 

Commentary. 

Where a turban was pledged with the defendant, it was held that 
his wearing it did not amount to a dishonest misappropriation 
within s. 405 ; the deterioration of the article by use was not such a 
loss of property by the prosecutor, and the wrongful benclkial use 
was not such a gain by the prisoner, as came within the definition of 
the term “dishonestly’’ in s. 24. (3 Mad. H.C. Appx. vi ; S.C. 
Weir, loi [175]-) But the pledging of an article pledged with the 
defendant may amount to a criminal breach of trust if it appears, 
firsts that such second pledge was in violation of the contract, or 
understanding, on which the original pledge was made, and. secondly ^ 
that it was done dishonestly. (6. Mad. H.C. Ap xxviii ; S.C. Weir, 
102 [176] ; Mad. H.C. Pro., 23rd May 1871 ; S.C. Weir, 102 [176].) 

A married woman, who, as such, is incapable of entering into a 
legal contract, may be convicted under the first clause of the above 
section if she dishonestly misappropriates, or converts to her own 
use, property with which she has been entrusted. (R. v. Robson, 
31 L.J.M.C. 22 ; S.C. L. & C. 93.) But I imagine that she could not 
be convicted under the latter part of the section for using the pro- 
petty in violation “of any legal contract express or implied.” For 
she could not enter into such a contract expressly, and, of course, 
none such could be implied. Nor can she be indicted for criminal 
breach of trust in respect of her husband’s property, since she has a 
joint possession of it with him. (Rulings of Mad. H.C., loth Nov. 
1864; S.C. Weir, 103 [174].) 

Where a person was entrusted with money to buy coals, and he 
bought them and put them into his cart, and on his way back 
abstracted part, delivering the remainder as all that the prosecutor 
was entitled to, a question arose, whether the prisoner could be said 
to have been entrusted with the property of the prosecutor, so as to 
satisfy the English statute. The conviction was affirmed. Some of 
the Judges held that the coals being purchased with money given by 
the prosecutor for that express purpose, vested in him, and were held 
by the prisoner on trust for him. Others thought that a specific 
appropriation by the prisoner was necessary to vest the property in 
the prisoner, but the Court was unanimous that if such an express 
appropriation were necessary it was made out by the facts. (R. v. 
Bunkall, 33 L.J.M.C. 75 i S.C. L. & C. 371.) 

There is nothing to prevent one partner being convicted under 
this section of criminally misappropriating the partnership property. 
(R. V. Goup Benode, 21 Suth. Cr. 10; S.C, 13 B.L.R. 308, note 2; 
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R. V. Okhoy, 13 B.L.R. 307; S.C. 21 Suth. Cr. 59, overruling R. v. 
Lall Chand Roy, 9 Suth, Cr. 37.) But, of course, as each partner has 
in law full power to deal with all the partnership property for 
partnership purposes, it requires very distinct evidence to make out 
that he is dealing with it in such a manner as to amount to criminal 
breach of trust. 

A mortgagor who, being in possession as trustee for the mortgagee, 
sells the property for arrears of Government revenue due through 
his own wilful default, and purchases it henamee, may be guilty of 
criminal misappropriation. (Ram Manickv. Brindabun, 5 Suth. 230.) 

406 . Whoever commits criminal breach of trust, 
shall be punished with imprisonment 
crSinafS^each of either description for a term which 
trust. may extend to three years, or with 

fine, or with both. 

Commentary. 

The two ingredients in the offence of criminal breach of trust 
arCtfirstf an original trust, and, secondly, a dishonest misapplication 
of the trust property. 

A trust has been defined by Lord Coke as ‘^a confidence reposed in 
some other.” (Cited Lewin Trusts, 15,) Therefore, where there is no 
original confidence, there is no trust, and a misappropriation, if 
punishable at all, will be so under s. 403. 

“ It is a confidence reposed in some other; not in some other than the author 
of the trust, for a person may convert himself into a trustee, but in some other 
than the cestui que trusty or object of the trust, for a man cannot be said to 
hold upon trust for himself.” (Lewin, Ibid,) 

In general, there can be no doubt either as to the existence of the 
trust, or the criminal character of the act by which that trust is 
violated. Where a clerk intercepts the money he has received on its 
way to his master ; where a banker sells the securities he has taken 
into deposit from his customers; where a guardian applies to his 
own use the rents he has collected for his ward, the only difficulty is 
to prove the fact. Sometimes, however, trusts are created silently, 
by mere implication of law, and without even the knowledge of the 
trustee, so that it may be quite a discovery to him when he first 
learns that he is a trustee. Sometimes, too, the trust is voluntarily 
created by the trustee, and he may fairly think that it is not binding 
on him any longer than he chooses to submit to it. In either of 
these cases an undoubted breach of trust may arise, though it would 
be very unfair to treat the matter as a criminal offence. 

In some cases a trust is raised by implication of law in conse- 
quence of facts arising after the date of the original transaction. 
For instance, the endorsee of a bill of exchange is entitled to sue all 
the parties to the bill on his own account and without any trust for 
any other person. But if he were paid the amount of the bill by the 
drawer, this would not bar him in his action against the acceptor, 
though any sum which he might receive from the acceptor would be 
held by him as trustee for the drawer who had made the payment. 



Sec- 406] 


CfiUflNAL BBEACH OF TBUST. 


339 


(Jones V. Broadhurst, 9 C.B. 174, 185.) Again, a trust is sometimes 
implied from a constructive knowledge of facts, of which the trustee 
is in*reality wholly ignorant. For instance, if an estate is bound by 
a mortgage, a charge for the benefit of children, a lien for the 
purchase money, or the like, and is transferred without any con- 
sideration, then the alienee will be bound by the trust, “ whether he 
had notice of it or not, for though he had no actual notice, yet the 
Court will imply it against him where he paid no* consideration.** 
(Lewin Trusts, 724.) And, although a purchaser for valuable con- 
sideration will only be bound where he has had notice of the trust, 
still equity assumes that he has had notice, if he has been made 
acquainted with something which ought to have led him to search 
for an instrument in which the trust was mentioned. {Ibid. 224.) 
Lastly, even with full knowledge of all the facts, it is often a very 
difficult question to decide whether there is trust, or an absolute 
gift. Tor instance, where property is given to a person by words 
which would convey an absolute interest, but phrases arc added 
expressive of a wish, hope, or entreaty that the property may be 
applied in a particular way, it is frequently a very nice matter to 
decide whether such phrases create a binding trust, or may be dis- 
regarded altogether. {Ibid., 167.) The Mussoorie Bank v. Raynor, 
9 LA. 70 ; Administrator-General of Madras v. Lazar, 4 Mad. 244.) 

I conceive that no universal rule can be la’d down as to whether 
the breach of an implied trust is criminally indictable. Every case 
will, in my opinion, resolve itself into a question of fact; did the 
party know that he was in fact holding the property under a trust, 
and did he wilfully violate that trust, intending thereby to defraud. 

1 he second point which I suggested above relates to cases where a 
person had by his own act made himself a trustee for some one else. 
Where this was done for a valuable consideration, as, for instance, 
where an insolvent debtor undertook to continue his trade for the 
benefit of his creditors and to render them an account of his profits, 
any wilful violation of the trust would be as clearly criminal as if 
they had put him into their own business as agent. But it might be 
different where the trust Wtis a voluntary one. Equity will not 
compel any one to make himself a trustee for another without con- 
sideration for so doing ; but where he has fully completed the creation 
of the trust, then it treats the property as actually changed. As Ixird 
Eldon said, in such a case, 

“ It is clear that this Court will not assist a volunteer, yet, if the act is com- 
pleted, though voluntarily, the Court will act upon it. It has been decided that, 
vpon an agreement to transfer stock, this Court will not interpose, but if the 
party has declared himself to be the trustee of the stock, it becomes the pro- 
perty of the cestui que trust without more, and the Court will act upon it.*' 
(Ex parte Pye, 18 Yes. 149.) 

On the other hand, in another case Sir J. Wigram laid down the 
law with greater caution, saying. 

In the case of a formal declaration by the legal, or oven beneficial, owner of 
property, declaring himself in terms the trustee of that property for a volunteer 
the Court might not bo bound to look beyond the mere declaration. If the 
owner of property having the legal interest in himself wore to execute an instru- 
ment hy which he declared himself a trustee for another, and had, disclosed that 
instrument to the cestui que trust and afterwards acted upon it, that might 
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perhaps, be lafficienfc.” (Meek v. KetOewell, 1 Hare, 470 ; Oaskell v. Gaekell, 
2 Y. & J. 502. See Johns v. James, 8 Ch. D. 74-) 

I conceive that the principle laid down by Sir J. Wigi^am i^ the 
only one that could be safely acted upon in criminal cases. Suppose 
a merchant intending to provide for his infant child, were to direct 
his banker to open an account in the name of the child, and to transfer 
a portion of his funds into that account, this would according to 
decided cases amount to an executed trust. But I conceive that no 
indictment could be maintained against him if he got that account 
cancelled a few days after, in order to apply the money to his own 
use upon some sudden pressure. Of course it might be very different 
where the trust had been communicated to the party intended to be 
benefited, so as to lead him to act upon the belief that the property 
was his own. Here, again, it would be impossible to lay down any 
general rule. Perhaps the nearest approach to such a rule would be 
to say, that where a party violates a trust to which he has voluntarily 
subjected himself, the circumstances must be such as to disclose a 
moral as well as a legal fraud. 

A bon^ fide claim of title is an answer to a charge of criminal breach 
of trust. Where an alleged mortgagee denied ihe mortgage, it was 
held that he could not be convicted of criminal breach of trust in 
respect of the title-deeds. (R. v. Jaffir, 2 Bom. H.C. 13:^.) 

The general evidence of an embezzlement consists in proof of the 
receipt of money which is not accounted for, or the receipt of which 
is denied. Under tlio former Act XIII of 1850, s. ii. (Breaches of 
Trust) proof of a gross deficiency in the accounts of any trustee or 
public servant was held to be evidence of the offence charged, until 
explained. Hut of course no crime would have been committed 
where the trustee took the money, bon^ fide believing that he was 
entitled to it, or intending really to advance the interests of the party 
entitled, and supposing tiiat his act would be ratified when known. 

The fact that the defendant has himself a joint interest in the 
money entrusted to him is no defence if he fraudulently applies it in 
violation of the terms of the trust. A member of a friendly society 
was also its paid secretary and honorary treasurer ; he received the 
subscriptions of the members, gave them receipts for the full amounts 
paid by them, and punctually discharged all demands on the funds 
of the society ; but he made false entries in the account books, and 
applied the difference to his own use. On the fraud being discovered 
he was called upon for an explanation, when he admitted that he 
had received the money and said he was willing to repay it by instal- 
ments. It was held that he was properly convicted. (R. v. Proud, 
31 L.J.M.C. 71; S.C. L. &C. 97.) 

407 Wlioever, being intrusted with property as 
a carrier, wharfinger, or warehouse- 
oftrust by carrier, keeper, commits criminal breach of 

trust in respect of such property, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 
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408 . Whoever, being a clerk or servant, or em- 

criminai breach ^ clcrk or Servant, and being 

o£ truetby acioik in any naannev entrusted in such capa- 
or eervant. property. Or with any domi- 

nion over property, commits criminal breach of trust 
in respect of that property, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

Commentary- 

Where the prisoner, the cashier and collector of a manufacturing 
firm, had in addition to his salary a percentage on the profits, but 
was not liable to the losses of the concern, and had no control over 
the management of the business, it was contended after conviction 
that he was not a servant but a partner. But the Court held, that 
even if the above facts constituted him a partner as regards the 
public, he was clearly only a servant as regarded his employers, and 
the conviction was affirmed. (R. v, Macdonald, 31 L.J.M.C. 67 ; S.C. 
L. & C. 85.) 

Where, however, a committee of the me nbers of two friendly 
societies was formed for the purpose of organizing a pleasure exclu- 
sion, and the prisoner, who was one of the committee, was entrusted 
with tickets to sell, but received no remuneration for his services, it 
was held that an indictment which charged him, as the servant of 
the other members of the committee, with embezzlement was bad. 
(R. V. Bren, 33 L.J.M.C, 59; S.C. L, & C. 346.) But in such a ca.se 
the prisoner miglit be indicted under s. 405, though not under s. 408. 
And so it was held in the case of a person who was employed to get 
orders for goods and to receive payment for them, but who was paid 
by a commission on the goods sold, and was at liberty to get the 
orders and receive the money where and when he thought proper. 
(R. V. Bowers, F^.R! i, C.C. 41 ; R. v. Negus, 2 Me/, 34.) 

Where the defendant was a clerk or servant and was as such 
entrusted with property, a conviction under this section could be 
supported, although it was no part of his duty to take charge of the 
property, and allliough he might have refused to have anything to 
do with it. (R. v. Hastie, 32 L.J.M.C. 63; S.C. L. & C. 269.) For 
instance, if an officer were to employ his dressing-boy to draw his 
pay and disburse his bills out of it, this is a responsibility beyond 
the range of such a servant’s duty which he might fairly decline to 
accept, I3ut if he accepted it, he would be liable under s. 408 for 
breach of trust. 

This principle was acted on in the following case. The prisoner was 
book-keeper of the Madras Male Asylum Press, and, as such, it was 
no part of his duty to keep the cash. He was not paid for keeping 
it, and his employers did not know of, and would not have assented 
to, his keeping it. But, by an arrangement between himself and the 
Superintendent of the Press, who was the proper Cash-keeper, the 
prisoner had taken upon himself and had discharged the duties of 
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Cash-keeper for about seven years. He was indicted for criminal 
breach of trust under s. 408, and Scotland, C. J., left it to the jury as 
a matter of fact whether, having reference to the long course of busi- 
ness in the office, the prisoner had not undertaken the duty of Cash- 
keeper in addition to his other duties, and assumed a liability to 
account as Cash-keeper for the monies received in that capacity. He 
pointed to the words ** in any manner \x\ ^\ic\\ capacity,” 

as showing that the legislature wished a liberal construction to be 
put upon the section in cases where the money was, in point of fact, 
received by the servant as a servant. (R. v. Vennant, 3rd Madras 
Sess., 1869.) It will be observed that in the consolidated English 
Statute (24 & 25 Viet. c. 96, s. 68. Larceny Consol. Act) the words 
which occurred in the old Statute hy virtue of such employ^ 

ment receive any chattel,” have been designedly omitted. Ac- 
cordingly, it has been held that the words “ employed as a clerk or 
servant” are wider than those which precede them, and include 
cases where there is no actual contract of service. Where the 
prisoner’s father was clerk to a local board, and lived with his father, 
assisted him in his duties, and acted for him in his absence, but was 
neither appointed nor paid by the board, it was held that he was 
properly indicted under these words for appropriating money which 
he had received while so acting. (R. v. Foulkes, L.R. 2, C.C. 150.) 
So a Constable who gratuitously accepted charge of Government 
monies from his Inspector, which he dishonestly converted to his 
own use, was convicted of criminal breach of trust. (R. v. Banee, 
7 Suth. Cr. I.) 

A servant who falsely accounts for money received by him from 
his master, is punishable under this section. (R. v. Golab Khan, 10 
Suth. Cr, 28.) 

. 409 . Whoever, being in any manner entrusted 
with property, or with any dominion 
over property, in his capacity of a 
public servant, or in the way of his 
business as a banker, merchant, factor, 
broker, attorney, or agent, commits criminal breach 
of trust in respect of that property, shall be punished 
with transportation for life, or with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

Commentary- 

To constitute an offence under this section, the property entrusted 
to a public servant must be property which as a public servant he 
was authorized to receive. Therefore, where village officers, who 
were only authorized to receive money in discharge of the public 
revenue, received grain from the ryots, agreeing by a private arrange- 
ment to treat it as so much money, it was held that th^ could not be 
convicted under s. 409. (4 Mad. H. C. Appx. xxxii ; S.C. Weir, 104 

[179].) And, so, if title-deeds were deposited with an attorney, or 
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jewels with a broker, not in their professional capacity, but as 
friends of the owner, for safe custody, their misappropriation of them 
would be punishable under $. 406, but not under s. 409. 

OP THE BEOEIVINO OP STOLEN PROPERTY. 

410 - Property, the possession whereof has been 
^ transferred by theft, or by extortion, 
or by robbery, and property which has 
been criminally misappropriated, or in respect of 
which criminal breach of trust has been committed, 
is designated as “stolen property,” whether the 
transfer has been made, or the misappropriation or 
breach of trust has been committed, within or with- 
out British India. (Act VIII of 1882, s. 9.) But 
if such property subsequently comes into the posses- 
sion of a person legally entitled to the possession 
thereof, it then ceases to be stolen property. 

411 . Whoever dishonestly receives, or retains, 

Disboneatiy re- ^“7. property, knowing, or 

Mwwg stolen pro. having reasou to believe, the same to 

be stolen property, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both. 

Comme&taxy. 

Whipping may be inflicted in lieu of the above punishment (Act 
yi of 1864, s. 2), and, upon a second conviction, whipping may be 
inflicted in lieu of or in addition to the punishment, (s. 3.) 

As to the summary jurisdiction of Magistrates over this offence, 
and the offence under s. 414 see Crim. P.C., s. 260 (e, f.) 

In indictments under this section, the first requisite will be to show 
that the properly was “stolen,” within the terms of s. 410. This 
must be proved by exactly the same evidence as would be requisite if 
the principal offender were on his trial. Nor can the conviction of 
such principal be used against the receiver as evidence of the crime 
having been committed, for he was no party to it and had no power 
to cross-examine the witnesses, and it would still be perfectly compe- 
tent to him to prove the innocence of the convicted thief. (Post. 365.) 

‘‘WheretwopGraoBs wore indicted togotlier, one for stealing and tho other 
foi- receiving, and the principal pleaded guilty, Wood, B. refused to allow the 
plea of guilty to establish the fact of the stealing by the principal as against the 
receiver.” (1 Russ. 76.) 

The amendment in the definition of stolen property in s. 410 which 
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lias been made by Act VI 11 of 1882, s. 9, will enable the Courts to 
convict a person for receiving stolen property, though the theft, Jcc., 
was committed beyond the jurisdiction of the Indian Tribunals. A 
contrary construction had been put upon the original section by a 
number of decisions cited ante p. 5, the latest and most considered 
of which was Empress v. Moorga, 5 Bom. 338. 

Not only must.it be shown that the property was originally stolen 
property,'*^ but also that it continued in that .state at the ti me of Jibe 
receipt. In one case goods had been stolen, an 3 "when the thief was 
detected, they were taken from him, and then restored by the owner’s 
consent, that he might sell them to a person who had been in the 
habit of buying his booty. When the latter was indicted as a receiver, 
it was held that he could not be convicted, inasmuch as at the time 
of the receipt the goods were not stolen goods. (R. v, Dolan, 24 

L. J.M.C. 59 ; S.C. Dears, 436; see R. v. Schmidt, L.R. i, C.C. 15.) 
Money obtained upon a forged money order is not stolen property with- 
in the meaning of this section. (R. t;. Mon Mohun, 24 Suth. Cr. 33.) 

So, also, the goods received must be the idjgntig^J gpods which were 
stolen, and not something for which they had been sm3*^or exchanged. 
Where A stole six notes for ;i^ioo and changed them into notes for 
£20, some of which he gave to B, it was ruled that B could not be 
convicted of receiving, as he had not received the notes which were 
stolen, (2 Russ. 481.) 

Again, there must be a receipt of the goods. This is in general 
sufficiently proved by showmg that they are in the possession of the 
accused. But this cannot be laid down as an universal rule. It would 
always be open to him to show that he was not aware of their being 
there, or that the place of their deposit was one to which others had 
as free access as himself. (See p. 321.) And though there be proof 
of a criminal intent to receive, and a knowledge that the goods were 
stolen, if the exclusive possession still remain in the thief a convic- 
tion for receiving cannot be sustained. For instance, if a jeweller 
were apprehended in the act of bargaining with a thief for a stolen 
watch, the offence would not be complete till the purchase was con- 
cluded. But the actual manual possession, or touch, of the goods by 
the defendant is not necessary to the completion of the offence of 
receiving. It is sufficient if they are in the actual possession of a 
person over whom he has control, so that they would be forthcomii^ 
if he ordered it. (2 Russ. 470 ; R. Smith, 24 L. J, M. C. 135 ; S. C. 
Dears, 494.) And where the prisoner had received the property 
knowing it to be stolen, whether for the purpose of assisting the thief, 
or for the purpose of concealment, it is equally a crime, although he 
gains no profit or advantage by the receipt. (2 Russ. 466.) 

There may be a receipt by subsequent ratification of the act of 
another. A wife, in the absence of her husband and without his 
knowledge, received stolen goods and paid money on account of them. 
The thief and the husband afterwards met. The latter then learnt 
that the goods were stolen, and he agreed on the price which was to 
be paid for them and paid the balance. It was held, that the receipt 
by him was complete from the time when he ratified and approved of 
his wife’s act, having a guilty knowledge. (R, v. Woodward, 31 L.J. 

M. C. 91 ; S.C.L. & C. 122.) 
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Lastly, and chiefly; a knowledge must be shown. Mere 

recent possession of the stoteri property is not alone sufficient, as 
such* possession (where it proves anything) is in general evidence of 
stealing and not of receiving. (2 Russ. 483, see ante p. 322.) This 
knowledge may be proved by the evidence of the principal felon, pro- 
duced as a witness for the crown, (his confession would not be any 
evidence,) (2 Russ. 484,) or circumstantially, as by showing that the 
defendant bought them very much under their value, or denied being 
in possession of them, or the like. So, also, instances of receiving 
other goods, stolen from the same person by the same thief, are 
admissible, as it is very unlikely that a succession of such transac- 
tions could be carried on without suspicion being raised. (2 Russ. 
486; Steph. Digest of the Law of Evidence. § ii, Act I of 1872, 
s. 14. Ind. Ev.) 

It will be observed that 5,411 uses the words having reason to 
believe the same to be stolen property. This phrase is satisfied by 
something short of actual knowledge. {Per Scotland^ C.J., R. v. 
Veeree, Madras Sessions, April 28, 1862. On the other hand it 
involves something more than mere suspicion. (See Empress v. 
Rangotimaji, 6 Bom. 402. post note to s. 414.) 

And, therefore, where goods are received by another under cir- 
cumstance of such equivocal character as ought to have aroused the 
suspicions of an honest man, the jury would je authorized in con- 
victing. 

Where the prisoner is charged with dishonestly retaining stolen 
property it is not necessary to show that he knew it to be stolen 
when he received it. It is sufficient to prove that he dishonestly 
retained it after he acquired that knowledge. (4 Mad. H.C. Appx. 
xlii; S.C. Weir, 106 [181],) 

Under the law, both of England and Scotland, 

“ A wife cannot be indicted for receiving, or concealing, ilio stolen goods 
brought in by her husband, unless she make trade of the crime aud has taken a 
part in disposing of the stolen goods.’* (Alison Crim. L. 338 ; K. v, Wardroper, 
29 L.J.M.C. 116 ; S.C. Bell, 249.) 

There is nothing in this Code to protect the wife under such cir- 
cumstances (see ante p. 58), but I conceive it would require very 
strong evidence of actual participation in the crime to render a con- 
viction against the wife satisfactory, since her subordinate position in 
the house makes the mere presence of the goods no evidence whatever 
against her. (R. v, Desilva, 5 N.W.P. 120.) 

A husband may be convicted of receiving from his wife. (R. v. 
McAthey, 32 L.J.M.C. 35 ; S.C.L. & C. 250.) As to whether a person 
may be convicted of receiving the husband’s property from the wife, 
see ante p. 315 et seq. 

The offence of dishonest retention of stolen property is distinct from 
the offence of dishonestly receiving stolen property. Guilty know- 
ledge at the time of receipt is not an essential element of the former 
offence. (4 Mad. H.C. Appx. xlii; S.C. Weir, 106 [181].) 

412. Whoever dishonestly receives, or retains, 
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any stolen property, the possession 
whereof he knows, or has reason to 
believe, to have been transferred by 
the commission of dacoity, or dis- 
honestly receives from a person whom 
he knows, or has reason to believe, to belong, or to 
have belonged, to a gang of dacoits, property which 
he knows, or has reason to believe, to have been stolen, 
shall be punished with transportation for life, or 
with rigorous imprisonment for a terra which may 
extend to ten years, and shall also bo liable to fine. 

Commentary. 

See Act VI of 1864, ss. 2 & 3, ante p. 343. 

'riiis section relates to criminals other than the original dacoits, 
and though it is prudent to add a count framed under it against 
those who are found in possession of the property, no additional 
penalty can be inflicted under it upon prisoners who are already con- 
victed under *s. 391. 

“ It has been frequently ruled by the Bengal High Court, that, where stolen 
property is found in the posseshion of dacoits, the offence of “ knowingly having 
in possession’* is to be considered as included in the original one of dacoity, 
iinlosa there nvo circumstances which clearly separate the one crime from the 
r)ther — length of time, or distance for example.” (K. v. Ahool Hosscin, 1 Suili. 
Or. 48.) But mere possession of stolen articles of trifling valuo does not 
warrant the presumption that the receiver knew them to be the proceeds of a 
dacoity, or had acquired them from one whom he knew, or believed, to bo a 
dacoit. (R. v, Samiruddin, 18 Sutb. Or. 25.) 

A commuted sentence of transportation under this section and 
Section 59 {ante p. 32) cannot exceed lo years. (R. v, Mohanundo, 
.5 Suth. Cr. 16.) 

413 . Whoever habitually receives, or deals in. 

Habitually deal- Proper tywhicli he knows, or has reason 
inRiu stolen prop, to belie ve, to be stolen property, shall 
be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

Commentary. 

Upon a second conviction for this offence, whipping may be in- 
flicted in addition to the above punishment. (Act VI of 1864, s. 4.) 

It is difficult to say what sort of evidence will be admissible and 
‘'utheient to procure a conviction under this section. At the very 
Ic.'isi two acts of receiving, or dealing in, stolen properly must be proved, 
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or presumed ; and these acts must be at some little distance of time, 
otherwise they could not be taken as establishing a habit. Where a 
man* had been several times actually convicted, this would, of course, 
be sufficient, and the previous convictions would be the best evidence 
against him, since having been himself party, he could not dispute 
them. Previous convictions need not be proved by production of the 
record. It is sufficient if the fact be certified by the clerk of the Court, 
or other officer having the custody of the records .the Court where 
the conviction took place, or by a certificate signcj by the officer in 
charge of the gaol in which the accused was confined, or by production 
of the warrant of commitment (Crim. P. C., s. 511.) Where there 
have been no convictions, the acts which are relied on as evidencing a 
habit, must in general be proved, just as if each were the subject 
of a separate indictment. Sometimes this might not be absolutely 
necessary. If it could be shown that a man kept a shop which 
was frequented by persons who were, and who must have been 
known by him to be, thieves ; if the nature of the goods which he 
purchased ; the price which he paid ; the precautions with which the 
goods were bought, kept, or disposed of ; the contrivances employed 
in the premises for concealment, for rapid exit, and for preventing 
entrance; and other similar circumstances gave strong evidence of 
a general nature of the trade pursued, even a single instance of 
receiving brought home for the first time might be sufficient to war- 
rant a conviction. But it would always be 1 icessary to watch such 
evidence very narrowly. 

414 . Whoever voluntarily assists in concealing, 
or disposing of, or making away with, 
ceaimeni of stolen property which he knows, or has rea- 
property. gQj^ Relieve, to be stolen pi’operty, 

shall be punished with imprisonment of dither 
description for a term which may extend to three 
years, or with fine, or with both. 

Commentary. 

I imagine that this section is intended to apply to cases where 
there has not been such a possession as would support an indictment 
against the party, as a receiver, under s. 41 1. Where there has been 
such a possession, the offence of receiving will be complete, 

“ Even tliouj^h Uie goods bo retained for the shortest time, or though the 
object he not permanent possession, but temporary concealment.” (Alison 
Crim. L. 333.) 

As regards the effect of the words “ reason to believe,” the Bombay 
High Court said : “ It was not sufficient to show that the accused 
was careless, or that he had reason to suspect that the property was 
stolen, or that he did not make sufficient enquiry to ascertain whether 
it had been honestly acquired. The word * believe* in s. 414 is a very 
much stronger word than ‘ suspect,’ and it involves the necessity of 
showing that the circumstances were such .that a reasonable man 
must have felt convinced in his mind that the property wdth which he 
was dealing was stolen properly (Empress v. Rango, 0 Bom. 402.) 
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OP CHEATING. 

Whoever, by deceiving any person .^fraudu- 
lently o^dishonestly induces the person 
so deceived to deliver any property to 
any person, or to consent that any person shall retain 
any propertyj(or intentionally induces the person so 
deceived to do or omit to do anything which he 
would not do or omit if he were not so deceived, and 
which act or omission causes, or is likely to cause, 
damage or harm to that person in body, mind, I’e- 
iputation, or property ,^is said to “cheat.” 

Explanation . — A dishonest concealment of facts is 
a deception within the meaning of this section. 

Illustrations, 

(^7) A, by falsely pretendin<3^ to be in the Civil Service, intention- 
ally deceives Z, and thus dishone.stly induces Z to let him |iave on 
credit goods for which he does not mean to pay. A cheats. 

(^) A, by putting a counterfeit mark on an article, intentionally 
deceives Z into a belief that this article was made by a certain 
celebrated manufacturer, and thus dishonestly induces Z to buy and 
pay for the article. A cheats. 

(c) A, by exhibiting to Z a false sample of an article, intentionally 
deceives Z into believing that the article corresponds with the sample, 
and thereby dishonestly induces Z to buy and pay for the article. 
A cheats. 

{d ) A, by tendering in payment for an article a bill on a house 
with which A keeps no money and by which A expects that the bill 
will be dishonored, intentionally deceives Z, and thereby dishonestly 
induces Z to deliver the article, intending not to pay for it. A cheats. 

(e) A, by pledging as diamonds articles which he knows are not 
diamonds., intentionally deceives Z, and thereby dishonestly induces 
Z to lend money. A cheats. 

( /) A intentionally deceives Z into a belief that A means to repay 
any money that Z may lend to him, and, therefore, di.shonestly 
induces Z to lend him money, A not intending to repay it. A cheats. 

(g) A intentionally deceives Z into a belief’ that A means to 
deliver to Z a certain quantity of indigo plant which he does not 
intend to deliver, and thereby dishonestly induces Z to advance 
money upon the faith of such delivery. A cheats ; but if A, at the 
time of obtaining the money, intends to deliver the indigo plant and 
afterwards breaks his contract and does not deliver it, he does not 
tlieat, but is liable only to a civil action for breach of contract. 

(f.) A intentionally deceives Z into a belief that A has performed 


415 . 
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A's part of a contract made with Z which he has not performed, and 
thereby dishonestly induces Z to pay money. A cheats. 

(/) A sells and conveys an estate to B. A knowing that in con- 
sequence of such sale he has no right to the property, sells or mort- 
gages the same to Z without disclosing the fact of the previous sale 
and conveyance to B, and receives the purchase or mortgage money 
from Z. A cheats, 

416 * A person is said to “ cheat by personation” 
if he cheats by pretending to be some 
Bouatbn. other person, or by knowingly substi- 

tuting one person for another, or 
representing that he or any other person is a person 
other than he or such other person really is. 

Explanation . — The offence is committed whether 
the individual personated is a real or imaginary 
person. 

IlUistrations, 

(fl) A cheats by pretending to be a rich banker of the same name. 
A cheats by personation. 

(/;) A cheats by pretending to be B, a person who is deceased. A 
cheats by personation. 

417 . Whoever cheats shall be punished with 
imprisonment of either description for 
^ term which may extend to oue year, 
or with fine, or with both. 

Commentary. 

Where several false statements are made which result in a person 
being cheated, it is no objection that some of them are not legally 
indictable, if there is any, one which is criminal, and by means of 
which the property was obtained. (K. v, Jennison, 31 L.J.M.C. 146; 
S.C.L. & C. 157.) 

Under the English law a false statement as to a future fact did 
not constitute the offence of cheating. Therefore, a pretence that 
the part}^ would do an act which he did not mean to do, as, for 
instance, a pretence that he would pay for goods on delivery, was not 
indictable. (2 Russ. 567.) And, so, it was laid down in Scotland, 
that “the most extensive Iraud committed by merely ordering goods 
on credit and not paying for them, without any false representation, 
did not fall under this species of crime.” (Alison Crim. I.. 362.) 
This is not the case under the present Code, as appear from illustra- 
tions if) and (,g), in both of which a false pretence as to an intention 
is held to constitute the crime. This may create a great deal of 
diflficuUy. Whenever a contract is entered into, each party leads 
the other to believe that he intends to perform his own part. If he 
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subsequently fails, there will be nothings to prevent an indictment 
bein^ laid under this section, and the only question will be whether 
at the time of making the contract he intended to carry it out.' In 
my opinion, the only safe rule to lay down will be, that mere breach 
I of contract is not even prima facie evidence of an original fraudulent 
f intention. (Affirmed by the Madras High Court, Cr. 90 of 1863, 
SLXxd per Scoilatid^ C.J., in R. v, Wilson, 2nd Madras Sessions, 1870; 
Acc, R. V, Hargovandas, 9 Bom. H.C. 448 ; R. v. Kadir Bux, 3 N. W.P. 
16; R. V'. Sheodurshun, //j. 17.) It will lie upon the prosecution to 
cstabli.sh this intention affirmatively ; as, for instance, in the case of 
a borrower that he was hopelessly insolvent when he contracted the 
loan, and had no expectation of being able to repay it, (see ex parte 
Bayley, L.R. 3, Ch. 244); in the case of a contract to deliver goods 
that the person never had the means to deliver them, and never look 
any steps to procure them. It must be recollected that where an act 
is in itself innocent, but may become unlawful by being done with a 
particular intention, or under particular circumstances, the presump- 
tion of innocence prevails till the facts which destroy it are proved. 
(See ante pp. 82, 139.) 

A very common difficulty that arises on indictments for cheating 
is where the false statement is made in tlie progress of a sale. 
Sellers or so apt to ascribe extravagant value and fictitious qualities 
to their own wares, that almost eveiy purchase might form the sub- 
ject of an indictment if praises of an article which turn out to be false 
could be charged as a crime. On the other hand, if a man gets my 
money by professing to give me one article when he really gives me 
another, as in the case of the wooden nutmegs which Yankee pedlars 
are said to vend, this is as heinous a fraud as atiy which we have 

I mentioned. The difficulty is to draw the line. In Kngland, the rule 
seems to be that no misrepresentation is sufficient, unless it is a false 
statement of a definite fact which forms the substance of the contract. 

For instance, where the prisoner induced a pawnbroker to advance 
him money upon some spoons which he represented as silver-plated 
spoons, which had as much silver on them as “ Elkington’s A,” (a 
known class of plated spoons,) and that the foundations were of the 
best material— the spoons were plated with silver, but were, to the 
prisoner’s knowledge, of very interior quality and not worth the 
money advanced upon them — it was held that the conviction was bad. 
Lord Campbell 9 C.J„ said, 

“ Here, the statement made by the pri.soiier resolves itself into a more repre- 
sentation of the quality of the tliiujjs sold. Wo must nlso hear in mind that tho 
articles sold were of the siiecies which they were represented to he, because they 
were spoons with silver on them, and the purchaser obtained tlioso spoons, 
though the quality was not what it was represented to be. Now, it seems th.at 
it never could have been tho intention of the legislature to make it an indictable 
offence for the seller to exaggerate the ipiality of the goods ho was selling, any 
more than it would be an indictable offence for tho purchaser during the bar- 
gain to depreciate their quality, and to say that they wore not equal to what 
they really were, and so to induce the seller to part with the goods at a lower 
price.” 

Lastly, we may quote the observations of Erie, J., who said, 

“ Looking at all the case.s wc have been considering, tlioso that have hern 
the subject of the greatest comment seem to me to fall within tho principle tint 
where the suhstaiice of the contract is falsely represented, and by reason of 
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that tbe money is obtained, the indictment is good. Where the ring was sold, 
as in the Queen v. Ball (C. & M. 249) and thechun, as in the Queen 'U. Itoebuck 
(D. &i B. 24) it was to bo a silver ring and a silver chain. Silver was of the 
substance of the contract. In the Queen v. Abbot (1 Den . 0. 0. 273) the 
substance of that contract was not cheese of any quality, but a cheese of the 
particular quality shown by the taster. In the Queen v. Kcnrick (5 Q. B. 49) 
the fact that brought that case within the definition was that the man asserted 
that the horses had been the property of a lady deceased, wore now the property 
of her sister, and had never belonged to a horse-dealer, and wore quiet to 
drive. The purchaser wanted the horses for a lady of his family, and the 
essence of that contract was that they were horses which had been the property 
of a lady who had driven them.^ It was a false assertion of an existing fact. 
This appears to me not to be a right conviction, because it is not an afUrming 
of a definite triable fact to say that the goods are equal to Elkington's A, but 
the affirmntion is of what is mere mutter of opinion, and falls within the 
category of untrue praise of the article intended to bo bought.” (It. v. Bryan, 
26 L.J.M.C. 84 ; S.C. D. & B. 205.) 

On the other hand, where the defendant, knowing that a particular 
piece of jewellery was only 6-carat gold, falsely represented that it 
was 15-carat gold, and thereby induced the prosecutor to purchase it,_ 
this was held to be a statement of a fact and not of an opinion, and 
the conviction for cheating was upheld. (R. v, Ardley, L. R. I, C.C. 
301 ; R. V, Foster, 2 Q. B. D. 301.) 

The refinements developed in some of the English cases are at- 
tacked with much vigour by the learned editor of Russell, and his 
remarks (2 Russ. 567 n.) npply with still greater force to the Indian 
law. He says, 

“ Olio error, in some cases, soems to have boon to consider the pretence apart 
from the finding of the jury, that it was made with intent to defraud. One 
miin may (»xt()l an article iiiiii»cently and another fraudulently in similar terms, 
but the liiticr alone is within the Statute.” 

‘ ‘ A s to the distinction between a. representation that articles are better in 
point of quality, a.nd a representation that they are entirely different from what 
they renlly are, there isuotliing in the Statute} which warrants any such distinc- 
tion. What the Statute ri'quiros is, that there shall be a false pretence. (Btf 
s. 415, ” a deceiving.” J Then is a represonf^itiun as to quality a pretence ? 
Possibly, where such a representation is made on the mere inspection of au 
article it may be rather a matter of opinion than a pretence. Bub, whore it is 
made with a full know'lodge of tho quality of the article, it is not opinion (for 
opinion must cesiae when knowledge exists) but an affirmation of a known fact, 
in other words a pretence.” 

“ As to the remark, that if extolling goods be within the Statute, depreciat- 
ing them must be so also, the answer is, that if a person were to induce an 
owner to part with his property by falsely representing it as of inferior value, 
the case would clearly bo within the Statute if tho representation were made 
with intent to defraud. Suppose a veterinary surgeon represented that a valu- 
able race-liorso had a fatal disease when he well knew that it had not, and by 
that means obtained it at tho price of a useless horse, with intent to defraud the 
owner, the case w'ould clearly bo wibbiu the Statute.” 

A passenger by railway travelling in a carriage of a higher class 
than that for which he has paid was held not guilty of cheating under 
the Penal Code, but was indictable under the Railway Act XVIII of 
1854, s. 3. (R. V, Dayabhoy, i Bom. H.C. 140. See now Act IV of 
1879, s. 32, Railways.) 

The Penal Code goes beyond the English law not only as to the 
nature of the pretence but also as to its object. By English law the 
object must be to obtain goods, money, or some valuable security. 
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But, under s. 415, the offence is completed if the prosecutor has been 
induced to alter his position in any way which may cause him damage, 
or harm in body, mind, reputation, or property. For instance, il has 
been held in Bengal that to induce a high caste man to marry a low 
caste woman, by pretending that she was of higher caste, is cheating 
by personation within the meaning of s. 416. (R. v, Dabee Sing, 
7 Suth. Cr. 55 ; S.C. 3 Wym. Cr. 32.) If a person, by pretending to 
be a lawyer, were to induce another to entrust a suit to his manage- 
ment, that would be indictable under the Code, even although no fee 
was received, but it would be no offence in England. In a recent 
case Pollock^ C. B., expressed his opinion that the Statute "was not 
intended to control commerce by indictments for obtaining money 
under false pretences unless where the matter really and wholly was 
a piece of swindling, and that it was never meant to apply where 
there was merely some fraud committed in the course of a com- 
mercial transaction.” (R. v. Evans, 32 L.J.M.C. 40; S.C. L. & C. 
252.) But, under the Code, if, in the course of a genuine mercantile 
transaction, one party were by a false statement to lead the other 
to incur some loss, or risk of loss, an indictable offence would have 
been committed. And, even under English law, Willes, J., said, 
" since the cases of R. v. Abbot (i Den. 273) and R. v. Burgon (D. & 

B. 11) it is impossible to contend seriously that the case is not 
within the Statute because the chattel is obtained under a contract 
induced by a false pretence.” (R. v. Martin, L. R. 1, C.C, 61.) 

It is not necessary that the pretence should be in words ; the con- 
duct and acts of the party will be sufficient without any verbal repre- 
sentation. Thus, if a party obtain goods from another upon giving 
him in payment his cheque upon a banker, with whom in fact he has 
no account, this is a false pretence within the meaning of the Act, 
and so it is, if he knows that his account is overdrawn, and that the 
cheque will not be honoured. (R. v. Haselton, L. R. 2, C.C. 134.) 
And, similarly, where a man assumed the name of another, to whom 
money was required to be paid by a genuine instrument. So, where 
a person at Oxford, who was not a member of the University, went, 
for the purpose of fraudulently obtaining credit, wearing a com- 
moner’s gown and cap and obtained goods, this was held a sufficient 
false pretence, though nothing passed in words. (R. v. Barnard, 7 

C. & P. 784; approved 10 Ad. & E. p. 38.) 

Again, the money must have been obtained, or the change of con- 
duct must have been brought about, by means of the false pretence. 
And, therefore, as laid down above by Erie, J., the statement must 
be as to something which is of the substance of the contract; for if it 
were a mere unimportant and irrelevant assertion, it could not be 
assumed that it had been an operating inducement. So also the 
statement must have been believed, otherwise it clearly could not 
have had any weight with the party to whom it was addressed. In 
one case it appeared that the prisoner had knowingly over-slated the 
amount of work he had done, with a view to get more than his proper 
amount of wages. The prosecutor paid him the money, knowing his 
statement to be untrue. On appeal Cockburn, C.J., said, 

*' Tlie conviction cannot he supported. Here the prosecutor knew that the 
pretence was false. The question in this case is, what is the motive operating 
on the mind of the prosecutor to induce him to make this payment ? If it is a 
belief in the prisoner’s klsc statement, the offence of obtaining money under 
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false pretences is made out ; but it is not so, if, as in this case, tlie motive be a 
mere desire to entrap tbe prisoner witbont such belief.” (R. v. Mills, 2d L. J. 
M.a 79 ; S.O. D. & B. 205.) 

So where the prosecutor knowingly bought watered milk from the 
prisoner, with the view of putting an end to the practice, the convic- 
tion was quashed. (R. v. (Calee Modock, i8 Suth. Cr. 6i.) 

It is an offence to obtain land from a Revenue Officer by falsely 
representing that it is waste. (6 Mad. H.C. Ap. xii-; S.C. Weir, 112*^ 
[187].) It would also be an cffence to gain admission into a train, or 
an Exhibition, by a false pretence of having a ticket. But it would 
not be the offence of cheating if the person got in unobserved. (R. v, 
Mehervanji, 6 Born. H.C.C.C. 6.) 

Lastly, the false pretence must be used with a view to defraud. 

'I his will in general, be assumed from the fact that a fraud was 
effected. On the other hand, a case might be imagined where it 
could be shown that the party merely intended a practical joke, or 
had some collateral object in view, but no intention of cheating any 
one. In one case the following curious state of facts appeared. The 
prosecutor owed the prisoner’s master a sum of money, of which the 
latter could not obtain payment, and the prisoner, in order to secure 
to his master the means of paying himself, had gone to the prose- 
cutor’s wife in his absence and told her that his master had bought 
of her husband two sacks of malt and had s..nt him to fetch them 
away, upon which she delivered them up. Coleridge, J., told the 
Jury, 

** Although, primd facie, overy one must be taken to have intended the 
natural consequence of his own act, yet if, in this case, you are satisfied that the 
prisoner did not intend to defraud the prosecutor, but only to put it in his 
master’s power to compel him to pay a just debt, it will be your duty to find 
bim not guilty- It is not sufficient tbat the prisoner knowingly stated that 
which was false and thereby obtained the malt. You must be satisfied that tbe 
prisoner at the time intended to defraud the prosecutor.” (2 Russ. 579.) 

This dictum was a good deal relied on in a case at Madras, R. v. 
Longhurst. There, the prisoner had confessed the fact that he had 
introduced an overcharge for coolies and obtained money thereby. 
He attempted, however, to set up as a defence that he had paid cer- 
tain money out of his own pocket on a contract for goods supplied to 
the Railway Company; that, through a mistake in his accounts, he 
had omitted to charge it at the proper time, and that afterwards, 
being afraid of incurring blame for this irregularity, he had adopted 
this indirect way of reimbursing himself. Hence, no fraud was prac- 
tised upon his employers, the only result of the false pretence being 
that they had paid money for one thing which was really due for 
another. Bittleston, J., refused to receive the evidence, on the 
ground that it could form no defence. On the above case being 
cited he distinguished it on two grounds. First, that, in the case 
quoted, the debt was admitted to be a just one, whereas here it had 
never been even brought to the knowlecige of the Railway Company. 
Secondly, that in the former case it did not appear that the prisoner 
ever intended to deprive the owner permanently of his malt, but 
merely to detain it temporarily, as a means of putting the screw 
upon him, to make him pay. (R. v, Longhurst, 4th Sessions, 1858.) 
The latter, I conceive, to be the true ground. 


45 
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In a more recent case the defendant was indicted for obtaining a 
caniage from the prosecutor by false pretence. He admitted the 
fact, but said that the prosecutor owed liim money, and that h6 got 
the carriage in order to compel payment. Bittleston, J., in charging 
the Jury, said, 

** 1 advise yon not to convict nnless yon are satisded that the prisoner obtain* 
ed the property intending absolutely to apply it to Lis own use. If you tliink be 
did not obtain it with the inteutiou of keeping it, but of putting a screw upon 
the prosecutor to inake him pay the money due by him, then I think he is not 
guilty^ of the offence. The prosecutor admits that there was a debt due, and 
there is evidence of an arbitration between them as to a money dispute. If you 
think it was merely a trick resorted to for the purpose ot pressure, then I 
recommend you to acquit. It is very dangerous to convict upon a criminal 
charge, where the case comes merely to a matter of civil dispute.” (K. v. 
Sheik Ahmed, 4th Sessions, 1860, Madras.) 

It will be remembered that the above indictments were under the 
old Jaw. I am, however, inclined to think that all such cases would 
come under s. 415. The offence under this section consists of cheat- 
ing a person into delivery of the property, ^nd the mode in which it 
was intended to use it, or the length of time during which it was to 
be kept, seem to me to be immaterial. It was different under the 
English Statute. There, the crime consisted in obtaining the article 
by false pretences “ with intent to cheat or defraud any person of 
the same,” It might fairly be said that there was no such intention if 
the possession of the article was not to be permanent, and if no loss in 
respect of it was ever to be inflicted upon the owner. Under the 
present Code the testis the honesty of the means by which the change 
of pos.session was effected, not the object which the accused had in 
view. Even in England, it is no defence to a charge of cheating that 
the prisoner when he got the goods into his possession by the false 
pretence intended to pay for them, whenever it should be in his power 
to do so. (R, V, Naylor, L.R. i, C,C. 4.) 

Where the question is, whether a defendant made the fqise state- 
ment with an intention to cheat, evidence that he had made similar 
false statements a short time previously and obtained money by them 
is admissible, if it tends to show that on the occasion, which is the 
subject of enquiry, he was acting with a guilty knowledge ; if not, 
it is inadmissible. For instance, where a prisoner was charged with 
obtaining money from a pawnbroker by the false pretence that a piece 
of worthless jewellery consisted of real stones, evidence that he had 
two days before obtained money from another pawnbroker on the 
pledge of a chain which he represented as real gold when it was not, 
was held to be rightly received. The Court said, “It tends to shew 
that he was pursuing a course of similar acts, and thereby it raises a 
presumption that he was not acting under a mistake. It is not con- 
clusive, for a man may be many times under a similar mistake, or may 
be many times the dupe of another ; but it is less likely he should be 
so more often than once, and every circumstance which shows he was 
not under a mistake on any one of these occasions strengthens the 
presumption that he was noton the last.” (R. 7/. Francis, L.R. 2, 
C.C. 128.) 

On the other hand where the false pretence alleged was that the 
prisoner had authority to receive money, evidence that he had a few 
days before obtained another sum of rrtoney by a similar false pre- 
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tence as to his authority was held inadmissible (ft. v Holt, 30 L.J.M.C. 
1 1 ; S.C. Bell, 200.) As Blackburn, J., remarked in the previous case, 
( L.R*. 2, C.C. 130.) There the alleged false pretence was an assertion 
of authority to receive the money, and the question was authority or 
no authority. The evidence was wholly irrelevant.” The facts in 
the last case established that the prisoner had been expressly for- 
bidden to receive the money, therefore no question as to guilty inten- 
tion could arise. ^But if upon the facts it might have been doubted 
whether he did not really suppose that he was authdrized to receive 
payment, then I imagine evidence would have been properly admitted 
to show that on a former occasion, he had not only set up such an 
authority, but had given a false statement of the mode in which the 
authority had been conferred upon him. See, too, Ind. Ev, Act 1 of 
1872, ss. II, 54; R. V. Parbhudas, ii Bom. H.C. 90.) A fraudulent 
intent is necessary. Therefore, where a person, who had agreed to 
sell land, set out to register the conveyance, but fell ill on the way 
and sent on another person who had the deed registered in his name 
by personating him, it was held that the defendant had committed 
an offence under s. 93 of Act XX of 1866 (Registration) but not under 
s. 419. (R. V, Lewthi, 2 B.L.R.A. Cr. 25;.S.C. ii Suth. Cr. 24.) 


The offence of cheating can only he tried by the Court within 
whose jurisdiction the cheat took place. It cannot be tried by any 
Court into whose jurisdiction the property fraudulently obtained has 
been brought. (R. v. Stanbury, 31 L.J.M.C. 88 ; S.C.L. & C. 'i88.) 


418. Whoever cheats, with the knowledge that 
he is likely thereby to cause wrongful 
loss to a person whose interest in 
the transaction to which the cheating 
relates he was bound, either by law, 
or by a legal contract, to protect, shall 
be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or with both. 


Cheating with 
knowledge that 
wrongful loss may 
bo thereby caused 
to a person whose 
interest the offend- 
er is bound to 
protect. 


Commentary. 

This section would apply to cases of cheating by a guardian, 
trustee, solicitor, or agent, by the manager of a Hindu family, or the 
Karnaven of a I'arwad in Malabar. 


419. Whoever cheats by personation shall be 
punished with imprisonment of either 

oiiwtfag “by a term which may ex- 

aooation. tend to three years, or with fine, or 

with both. 


420. Whoever cheats, and thereby dishonestly 
Cheating and ioduces the person deceived to deliver 
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fnf?drfWer5"of ^“7 property to any person, or to 
property. make, alter, or destroy the wholq or 

any part of a valuable security, or any 
thing which is signed or sealed, and which is capable 
of being converted into a valuable security, shall be 
punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

OF FRADDULENT DEEDS AND DISPOSITIONS OP PROPERTY. 

421. Whoever dishonestly or fraudulently re- 

Diehonest or Dioves, conceals, 01 * delivers to any 

fraudulent re- person, Or transfers Or causes to be 
mentof pro^rty transferred to any person, without 
n K adequate consideration, any property, 
creditors. intending thereby to prevent, or know- 

ing it to be likely that he will thereby prevent, the 
distribution of that property according to law among 
his creditors or the creditors of any other person, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 

422. Whoever dishonestly or fraudulently pre- 

vents any debt or demand, due to him- 

fra^duien t’JVe- porsou, from being 

TentinKfrombeiiiir made available according to law for 
hSereditoraadIbt payment of his debts or the debts of 
the'offeider!*”* such Other pei’son, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 

Commentary. 

It is difficult to see the distinction between these sections and 
ss. 206-208. (Seeflw^epp. 180, 181.) The words in s. 421 which refer 
to the “ distribution of property according to law among creditors” 
seem to relate to the procedure in insolvency, which is the only case 
in which property is so distributed. Their effect may be to render 
criminal what is. known in bankruptcy, by the term fraudulent pre- 
ference. The policy of the bankrupt and insolvent laws is to ensure 
to every creditor a proportional share of his debtor’s estate. Therefore 



Secs. 421-423 ] FRAUDULENT TRANSFERS. 


m 


“ Primdfacifff a trader who, on the eve of bankruptcy, hands over to a creditor 
assets which ought to be rateably distributed among all his creditors, must be 
taken to have acted in fraud of the law. But if circumstances exist which tend 
to explain and give a different character to the transaction, and to show that 
the debtor acted from a different motive, these circumstances must be left to 
the jury, who should be told that unless they come to the conclusion that the 
debtor had the mention of defeating the law and preventing the due distribu- 
tion of his assets, by preferring one creditor at the expense of the rest, the 
transaction will stand good in law.’* (Per Cockhum, C.J.. Bills v. Smith. 
34L.J.Q.B.68, 72.) 

In that case the insolvent had repaid a considerable sum of money 
when hopelessly embarrassed, but it was found that ho did so not 
from any fraudulent intention, but merely in pursuance of a previous 
undertaking to pay on that day. The Court pointed out that the 
absence of pressure by the creditor was only material as raising a 
presumption of fraudulent intention ; but that that presumption 
might be equally rebutted by any other circumstances, which tended 
to show that the desire to give a fraudulent preference was not the 
motive operating upon the debtor in handing over his assets to the 
particular creditor. 

Accordingly, Sir Mordaunt Wells is reported to have said at the 
sitting of the Calcutta Insolvent Court on the nth January 1862, that 
before going into the business of the day there was a matter of great 
importance which he wished to announce publi'-ly. As that was the 
first Insolvent Court day held after the passing of the Penal Code, 
and as it might not be generally known that there were two sections 
in the Code which would materially affect parties who came into that 
Court for protection after making over their property to their rela- 
tions or friends, he thought it right to state the course he intended to 
take in respect to such cases in future, armed as he was with the 
power vested by the new law. The sections were 421 &: 423 intro- 
duced into the Penal Code, and he was quite certain that if those 
sections were properly worked, they would tend most materially to 
strike at the root of the benaniee system, and he considered it his duty 
to state thus publicly the course he intended to take with reference 
to those sections. He then read ss. 421 & 423, and proceeded to 
observe that it was his intention in every benamee transaction in which 
he was satisfied that it was a benamee transaction, and done with a 
view to defeat the creditors in getting at the property, to direct the 
parties to be prosecuted before the magistrate, not only the insolvent, 
but the parties connected with such transactions. 

423- Whoever dishonestly or fraudulently signs, 
executes, or becomes a party to, any 
deed or instrument which purports to 
transfer, or subject to any charge, any 
property, or any interest therein, and 
which contains any false statement 
relating to the consideration for such 
transfer or charge, or relating to the person or 
persons for whose use or benefit it is really intended 


Dishonest or 
fraudulent execu- 
tion of deed of 
transfer contain- 
ing a false state- 
ment of consider- 
ation. 
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to operate, shall be punished with imprisonment of 
either description for a term which raaj extend to 
two years, or with fine, or with both. 

Commentary- 

Two ingredients are required to make up the offence in this section. 
Firsts a fraudulent intention ; and, secondly^ a false statement as to 
the consideration for the document, or the person in whose favour it 
is to operate. The mere fact that an assignment has been taken in 
the name of the person not really interested will not be sufficient. 
Such transactions, known in Bengal as benamee transactions (see 
Gopeekrist v. Gungapersaud, 6 M. I. A. 53), have nothing necessarily 
fraudulent. But if a debtor were to purchase an estate in the name 
of another for the purpose of shielding it from his creditors ; or to 
execute a mortgage deed, reciting a fictitious loi:.n (Moheshur Bux v. 
Bhikha Chowdry, 5 Sulh. 61 ; S.C* i Wym. 95) ; or if the manager of 
an Hindu family, assigning the family property without any neces- 
sity, were to insert in the deed a statement that the assignment was 
made to pay the Government dues, or to discharge an ancestral debt, 
this would be such a fraudulent falsehood as would bring his act 
within s. 423. 

424- Whoever dishonestly or fraudulently con- 
ceals, or removes, any property of 
fraudulent retno- himseli ov any Other person, or dis- 
honestly or fraudulently assists in the 
concealment, or removal, thereof, or 
dishonestly releases any demand or claim to which 
he is entitled, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 

Commentary. 

Such acts as the removal by a tenant of his furniture, or crops, to 
avoid a distress for rent, or a release of a debt by one of several 
executors, partners, or joint-creditors, to the injury of the others, and 
without their consent, would come within this section. And so it 
has been held that one partner may be convicted under this section 
for dishonestly removing the partnership account books, in fraud 
of his co-partners. (R. v, Gour Benode, 13 B.L.R. 308, n. 2; S.C. 21 
Suth. Cr. 10.) But care must be tsiken that purely civil rights are 
not disposed of in Criminal Courts. (Mad. H.C. Pro., 15th Aug. 
1868; b.C. Weir, 113 [189]; R. v, Brojo Kishore, 8 Suth. Cr. 17.) 

OF MISCHIEF. 

425. Whoever, with intent to cause, or knowing 
that he is likely to cause, wrongful 
loss or damage to the public or to any 


Mischief. 
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person, causes the destruction of any property, or 
any 'Such change in any property, or in the situation 
thereof, as destroys or diminishes its value or utility, 
or affects it injuriously, commits “ mischief,” 

Explanation 1. — It is not essential to. the offence 
of mischief that the offender should intend to cause 
loss or damage to the owner of the property injured 
or destroyed. It is sufficient if he intends to cause, 
or knows that he is likely to cause, wrongful loss or 
damage to any person by injuring any property, 
whether it belongs to that person or not. 

Explanation 2, — Mischief may be committed by 
an act affecting property belonging to the person 
who commits the act, or to that person and others 
jointly. 

Illustrations, 

(flf) A voluntarily burns a valuable security belonging to Z, in- 
tending to cause wiongful loss to Z. A has committed mischief. 

(b) A introduces water into an ice-house belonging to Z and thus 
causes the ice to melt, intending wrongful loss to Z. A has com- 
mitted mischief. 

(c) A voluntarily throws into a river a ring belonging to Z, with 
the intention of thereby causing wrongful loss to Z. A has committed 
michief. 

(d) A, knowing that his effects are about to be taken in execution 
in order to satisfy a debt due from him to Z, destroys those effects, 
with the intention of thereby preventing Z from obtaining satisfaction 
of the debt, and of thus causing damage to Z. A has committed 
mischief. 

(e) A, having insured a ship, voluntarily causes the same to be 
c^st away with the intention of causing damage to the underwriters. 
A has committed mischief. 

(/) A causes a ship to be cast away, intending thereby to cause 
damage to Z, who has lent money on bottomry on the ship. A has 
committed mischief. 

(g) A, having joint property with Z in a horse, shoots the horse, 
intending thereby to cause wrongful loss to Z. A has committed 
mischief. 

{h) 'A causes cattle to enter upon a field belonging to Z, intending 
to cause and knowing that he is likely to cause damage to Z's crop. 
A has committed mischief. 
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Commentary. 

The essence of the offence of mischief, as of criminal trespass, is 
the improper intention with which the act is done. Hence “ If a 
person deals injuriously with property in the 6ond fide belief that it 
is his own, he cannot be convicted of the offence of mischief, because 
his act was not committed with intent to cause wrongful loss or 
damage to any one. But the mere assertion of a claim of right is 
not in itself a sufficient answer to such charges. It is the duty of the 
Criminal Court to determine what was the intention of the alleged 
offender.** Where the Court finds that the accused not only had no 
right, but that he could not have been ignorant that he had no right, 
and that in fact he affected the property injuriously, it is no answer to 
the charge that the intention of the offender was to benefit himself, 
provided he knew that that benefit could only be acquired by causing 
wrongful loss to another. (Empress Budh Singh, 2 All. 101 ; R. 
7/. Dinobandhu, 3 B.L.R.A. Cr. 17; S.C. 12 Suth. Cr. 1.) 

Neglect on the part of an owner of cattle to fence his field, in con- 
sequence of which the cattle stray into his neighbour’s field, is not 
mischief within Ulus. (h). There must be an act done, causing the 
cattle to enter with knowledge that damage will ensue. (R. Araz, 
10 Suth. Cr. 29: Forbes v. Grish Chunder, 6 B.L.R. Appx. 3; S.C. 
14 Suth, Cr. 31 ; 6 Mad, H.C. Appx. xxxvii; S.C. Weir, 114 [191] ; 
Empress v. Bai Bay a, 7 Bom. 126.) Nor is it mischief to graze cattle 
upon waste land without paying Government fees, (5 Mad. H.C. 
Appx. XXX ; S.C. Weir, 115 [191] or to open an irrigation sluice at 
the time at which it should have been closed as regards the defendants 
and open for other cultivators, the remote loss to the property of 
others which might follow from such an act not being such a destruc- 
tion as the section contemplates. (7 Ibid,, xxxix.) 

Mischief may be committed by the destruction of a document which 
is invalid for the purpose for which it was executed, and therefore is not 
a valuable security, (see illus. {a) but which contains admissions 
rendering it useful as evidence for collateral purposes. (R. v. Vya- 
puri, 5 Mad. 401.) 

426- Whoever commits mischief shall be punish- 
ed with imprisonment of either de- 
PanishmeDt for scription for a term which may extend 
oommitting mi.- ^ three months, or with fine, or with 

both. 

Commentary. 

A prisoner charged with the theft and killing of two sheep under the 
value of Rs. 10 can only be dealt with under this section. (Rulings 
of the Madras Sudder or High Court, 9th May 1853.) 

See note to s. 277, ante p. 225. 

427. Whoever commits mischief, and thereby 
causes loss or damage to the amount 
cwT“d t"he™bj of fifty Rupees or upwards, shall be 
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thc*amonnt pu^ished with imprisonment of either 
Uupees. description for a term which may 

extend to two years, or with fine, or with both. 

Commentary- 

See as to the summary jurisdiction of Magistrates over this offence. 
Crim. P.C., s. 260 (^). / 

428. Whoever commits mischief by killing, poi- 
Miaohief by kill, soning, maiming, or rendering useless, 

ing or maimip* auv animal or animals of the value of 
value of ten Ku- teu Kupees or upwards, shall be pun- 
ished with imprisonment of either de- 
scription for a term which may extend to two years, 
or with fine, or with both. 

429. Whoever commits mischief by killing, poi- 

Mi.scljicf by kill- 
ing or maiming 
cattle, Ac., or any 
animal of the 

value of 50 Ru- be the value thereof, or any other 
animal of the value of fifty Rupees or 
upwards, shall be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. 

Commentary- 

A calf docs not come within the terms bull, cow, or ox,” and, 
therefore, if not worth Rs. 50, its destruction must be dealt with under 
ss. 426 or 428, according to its value. (R. v, Cholay, per Scotland^ 
C.J., 4th Madras Sessions, 1864.) 

430. Whoever commits mischief by doing any 

act which causes, or which he knows 
MiBchief by in- jjQ be likely to causo, a diminution of 

jury to works of _ v j • 1 7 

Irrigation or by the Supply of Water for agricultural 
purposes, Or for food or drink for 
human beings or for animals which are 
property, or for cleanliness, or for carrying on any 
manufadture, shall be punished with imprisonment 
of either description for a term which may extend to 
five years, or with fine, or with both. 


soning, maiming, or rendering useless, 
any elephant, camel, horse, mule, buf- 
falo, bull, cow, or ox, whatever may 


46 
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Commentary* 

VVhere a person levelled, filled up, and cultivated a water-course 
over his own lands which conveyed water to the land of the prosecu- 
tor, it was held that this act was mischief within ^le meaning of 
s. 425 if the defendant knew that the prosecutor was entitled to the 
water and that by this act his right would be obstructed. (2 Wym. 
Cr. 47.) On the other hand, it has been held in Madras that a person 
who commits an offence coming within the words of this section, for 
instance stopping up an irrigation channel and thereby preventing 
a flow of water to a neighbour’s field, must be charged under it, and 
not under the general s. 426. (Mad. H.C. Rul., nth Aug. 1871 ; S.C. 
6 Mad. Jur. 452.) A difference of jurisdiction arises according to 
the section under which the charge is framed. 

Acts done under a hon(L fide claim of right are not within this sec- 
tion. But it is not necessary that they should be merely wanton 
acts of waste. (Ramakrishna v, Palaniyandi, i Mad. 262; S.C. Weir, 

j 15 [194]-) 

431. Whoever commits mischief by doing any 
act which renders, or which he knows 
^ pubHc to be likely to render, any public road, 
bridge, navigable river or navigable 
channel, natural or artificial, impass- 
able, or less safe for travelling or conveying pro- 
perty, shall be punished with imprisonment of either 
description for a term which may extend to five years, 
or with fine, or with both. 


432 Whoever commits mischief by doing any 
act which causes, or which he knows 
to be likely to cause, an inundation or 
an obstruction to any public drainage 
attended with injury or damage, shall 
be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. 


Mischief by 
causing inunda- 
tion or obstruc- 
tion to public 
drainage attended 
with damage. 


Commentary. 

The act which is charged as an offence under this section must be 
itself a mischievous act at the time that it is done, the likelihood 
that an inundation or obstruction to drainage may follow being 
merely a circumstance of aggravation. Therefore, where a man 
erected a dam across a river, which in itself neither caused the de- 
struction of any property, nor any such change in any property or its 
hilualion as destroyed or diminished its value or utility, or affected 
it injuriously, he was held not punishable under s. 432, though the 
Magistrate found, as a fact, that he knew that the dam was likely to 
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inundate other adjacent villages. (4 Mad. H.C. Appx. xv; S.C. 
Weir, 1 16 [198].) 

433< Whoever commits mischief by destroying, 
or moving, any light-house or other 
f®' light used as a sea-mark, or any sea- 
iM ’ huoy, or other thing placed as 

bousTor sea-mark, a guido for navigators, or by any act 
faui'figbS*'’'^"® which renders any such light-house, 
sea-mark, buoy, or other such thing as 
aforesaid less useful as a guide for navigators, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, or with 
fine, or with both. 

434 . Whoever commits mischief by destroying, 

or moving, any land-mark fixed by the 
authority of a public servant, or by 
ing, &c., a land, any act which renders such land-mark 
public authority!*^ less useful as such, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to one year, or 
with fine, or with both. 

435 . Whoever commits mischief by fire or any 

explosivesubstance,intendingtocause, 
or e^^io'Le’sub! or knowing it to behkely that he will 
?^c»I^*damage‘ thereby cause, damage to any pro- 
to the amount of perty to the amount of one hundred 
1 upeoe. Rupees or upwards, or (where the 
property is agricultural produce) ten Rupees or up- 
wards (Act "V^II of 1882, 8. 10), shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, aud shall also be 
liable to fine. 

See Cr, P.C., s. 44, ante p. no. 

436. Whoever commits mischief by fire or any ex- 

plosive substance, intending to cause. 

Mischief by fire or knowiug it to be likely that he will 
”ta^Swith®intent thereby cause, the destruction of any 
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MdestroyahouBe, building wbich is ordiuai’ily used as a 
place of worship, or as a human dwell- 
ing, or as a place for the custody of property, shall be 
punished with transportation for life, or with impri- 
sonment of either description for a term which may 
extend to teU years, and shall also be liable to fine. 

See Cr. P.C., s. 44, ante p. no. 

437. Whoever commits mischief to any decked 

... u. . -.v vessel, or any vessel of a burden of 

intent to 'Jestroy twenty tons OY upwards, intending to 
dLkSr y^esXfa dostroy 01* render unsafe, or knowing 
bwiien”* 20 tons jfc to be likely that he will thereby 
destroy or render unsafe, that vessel, 
shall be punished with imprisonment of either 
description for a term which may extend to ten 
years, and shall also be liable to fine. 

438 . Whoever commits or attempts to commit, 

Puaishment for ^7 fi^e or any explosive substance, 
tbe miMhief do- guch mischief as is described in the 

scribed in the last , , .. i i t 

section when com- last preceding section, shalJ be punish- 
»y*^pi0WTO lub- ed with transporta,tion for life, or with 
atanoe. imprisonment of either description for 

a term which may extend to ten years, and shall also 
be liable to fine. 

439 . Whoever intentionally runs any vessel 

« • V . aground or ashore, intending to com- 

for intentionally mit tiieit 01 any property contained 
orwb^w therein, or to dishonestly misappro- 
Priateany such property,or with intent 
that such theft or misappropriation of 
property may be committed, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also, be liable to 
fine. 

440 » Whoever commits mischief, having made 
MiMbief com- preparation for causing to any person 
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death, or hurt, or wi’ongful restraint, 
or fear of death, or of hurt, or of 
wrongful restraint, shall be punished 
with imprisonment of either description for a term 
which may extend to five years, and shall also be 
liable to fine. 

CRIMINAL TRESPASS. 

441 . Whoever enters into or upon property in 
the possession of another, with intent 
^Cvimiiiai tres- commit an offence (see s. 40 ante 
p. 28), or to intimidate, insult, or annoy 
any person in possession of such property ; or having 
lawfully entered into or upon such property, unlaw- 
fully remains there with intent thereby to intimidate, 
insult, or annoy any such person, or with intent to 
commit an offence, is said to commit criminal trespass. 

Commentary. 

This section is sin^jularly vague. Suppose a person goes to pay a 
visit to a friend in order to retail a piece of scandal which would come 
under the section as to defamation, is this criminal trespass Accord- 
ing to the definition it is, for he enters into property which is in the 
possession of another with intent to commit an offence. Again, if a 
thief goes to the house of a receiver for the purpose of parting with his 
booty and does so, here he is committing an offence, namely, abetting 
the crime of the receiver, but is he also committing a criminal tres- 
pass? 1 conceive that the section must be limited to cases where the 
entry is in itself part of the unlawful act, and is cither expres.sly, or 
impliedly, against the will of the owner of the property. Kor instance, 
suppose a man were to go upon the premises of another with intent to 
steal his money, to abduct his daughter, to lame his horse, or the like, 
here the entry would be inseparably connected with the offence aimed 
at, and would be against the will of the owner. 

Of course, an authority to enter may be revoked, either expressl}^ 
or by implication. No authority to remain can be assumed to last after 
the person who was authorized to enter for one purpose proceeds to 
employ this opportunity in the commission of an offence for which he 
has not got the permission of the owner of the property. Therefore, 
if a guest were to proceed to pick the lock of his entertainer’s desk 
for the purpose of taking his money, this would be an ** unlawful re- 
maining in the house with intent to commit an offence,” and, there- 
fore, would be “house-trespass.’* But if he employed himself, in 
conjunction with the pr^rietor, in illicit coining, this would be indict- 
able as a substantive offence, but the mere continuance in the house 
could not be called “an unlawful remaining” in it, since of itself it was 
not unlawful. 


mitted after pre- 
paration made for 
causing death or 
hurt. * 
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The offence of criminal trespass is only committed where some crimi- 
nal intent is present to the mind of the person charged, and under 
sorne sections of this chapter (ss. 449, 451, 454, 457), the punishVnent 
varies according as the prisoner is convicted of intending to commit 
one crirne or another. Of course, there must be circumstances in the 
case which lead to the presumption that the prisoner had any criminal 
intent, or the particular intent with which he is charged, as no crimi- 
nal intent can be assumed in the absence of proof. But it must not 
be assumed that for this purpose it will always be necessary to adduce 
independent evidence different from that which makes out the sub- 
stantive offence. For instance, if a man is found in the middle of the 
night in another's house, this of itself is ample evidence to convict 
him, not merely of house-breaking by night, but of doing so with intent 
to commit theft. On the other hand, independent circumstances 
might lead to the conclusion that his object was to commit adultery, 
or even murder. So, if a party were found enjoying themselves at a 
picnic upon another man’s land this would not be even prima facie 
evidence of a criminal trespass. But if it was shown that they had 
gone there in open defiance of a previous prohibition, tliat might be 
taken as evidence of an intent to insult or annoy. 

There is a distinction between an act which is unlawful and an act 
which is an offence. Therefore, entry upon land with intention to 
do that which the civil law will prevent or punish does not constitute 
criminal trespass. For instance, the cultivation of Government waste 
land without permission {4 Mad. Jur. 205; S.C. Weir, 117 [198]; but 
see 5 Mad. H.C. Appx, xvii; S.C, Weir, 117 [199]), or the re-entry 
upon land from which a person has been ejected by civil process 
(6Mad. Ji.e. Appx. xix), or the entering of an Exhibition building 
without a ticket (U. v. Mehervanji, 6 Bom. H.C.C.C. 6), or breaking 
open a door at an illegal hour for the purpose of effecting an arrest 
or a distraint (Empress v. Jotharam, 2 Mad. 30), or following game 
upon land for the purpose of killing it, even in defiance of previous 
warnings (Chunder Naraiii v. Farquharson, 4 Cal. 837) are not acts 
which of themselves and without proof of any further intent are 
punishable under s. 441, or under any other section of which a 
criminal trespass forms an essential part, (re Gobind Prasad, 2 

All. 465.) 

When a man who was not entitled to the use of a burial ground 
ploughed up part of it, the Court held that the offence was com- 
mitted, as his intent must be inferred from the nature of his acts, 
and it was scarcely possible to conceive any act more calculated to 
cause annoyance than the act of ploughing up a burial ground. 
(6 Mad. H.C. Appx. xxv; S.C. Weir, 118 [199].) In that case, the 
Court assumed the burying ground to be in the possession of a corpo- 
rate person whom it was intended to annoy, viz., the portion of the 
public who were entitled to be buried there. On the other hand, 
where a man ploughed up part of a public footpath, the Court re- 
fused to confirm a sentence under s. 441. (Ibid., 26, S.C. Weir, 119 
[206].) They appear to have distinguished it from the last case on 
the ground that the defendant was himself one of the public who were 
entitled to the use of the footpath, and they were unable to say that 
there was an illegal entry on property in the possession of another 
with intent to annoy the person in possession. 'I'he defendant, they 
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said, might have been indicted for a nuisance under s. 283, or dealt 
with under the Crim. P. C., s. 20. It is certainly difficult to see how 
any ofte could be in possession of a public footpath except the person 
who was walking upon it. With regard to the burial ground, of 
course it was possible that the public, other than the corpses, might 
be in possession of it by a care-taker or otherwise. But I should 
have imagined that the intent which the law would infer from culti- 
vating another man’s land would be merely an intent to procure im- 
proper gain for oneself, and that a further intent to ’annoy would 
have to be made out by something like evidence. 

Very nice questions might arise as to what amounts to a ** posses- 
sion,” where the party in possession has no title and the alleged tres- 
passer has. In one case Sir B. Peacock, C.J., said, 

A “ trespasser cannot, by the very act of trespass, immediately and without 
acquiesccnco on the part of (the owner, become possessed of the land or houso 
upon which he has trespassed and which he tortuously holds. But, if he is 
allowed to continue on the land or houso, and the owner of the same sleeps 
upon his rifi^hts and makes no effort to remove him, he will gain a possession, 
wrongful though it be, and cannot be forcibly ejected. The rightful owner 
cannot, in any case, when he has a right of entry, bo made responsible in 
damages for a trei^pass upon his own land, for he is not a trespasser if he has a 
right to go upon it. But if ho assaults and expels persons who, having originally 
come into possession lawfully, continue to hold unlawfully after their title to 
occupy has been determined, ho may bo made responsible for the assault and 
indicted for the forcible entry.’* (Sreeburry Roy v. Hilis, C Suth, Civ. Ref. 21 ; 
S. C. 3 Wym. S. 0. 0. 5.) 

So, the Madras High Court ruled that ‘'the actual possession 
intended by the Criminal Procedure Code (Ch. XXII) does not in- 
clude the occupancy of a mere trespasser.” (6 Mad. H.C. Appx. xiii.) 
And, so, in Bombay, Melville ]., citing the Roman law, and Brown v, 
Dawson, (12 Ad. and E. 624, *629) laid it down that the possession of a 
trespasser was not sufficient to support an action under s. 15 of Act 
XIV of 1859. (Old Limitation Act) (Dadabhai v. Sub-Collector of 
Broach, 7 Bom. H.C.A.C. 82. See, too, Blades 1;. Hi^.s, 30 L.J.C.P. 
346; Lows V, Telford, i Ap. Ca. 414.) See Ex parte Fletcher, 5 Ch. 
D. 809, and Lillu v, Anoraji, 5 Bom. 387, in which the distinction is 
pointed out between, the possession of a mere trespasser, and of one who 
is legally entitled to possession, even though in the latter case the 
possession may have been obtained forcibly, and recently. In Dastur 
V. Fell, (6 Bom. H.C.C.C. 30,) the side note is, “a Magistrate, under 
s. 318 of the Cr. P. C., is to enquire into the question who is in actual 
possession of the property in dispute, without considering how that 
possession has been obtained,^^ The words in italics, however, are 
not in the judgment. The possession was obtained peacefully under 
a power of attorney, and with the asserted consent of the tenant. 
This assent was a matter in dispute, and so was the right to retain 
possession. But this was merely matter of title, which the Court pro- 
perly decided that the Magistrate should not go into. In a case 
under the corresponding Section (530) of the Act of 1872 the High 
Court of Bengal ruled that the ouster by one person of another who 
was in lawful possession of property, can give the former no right to 
be kept in possession. '“The Magistrate must look to possession 
which may be termed peaceful. He must go back to the time when 
the dispute originated, and not to the result of the dispute itself.” 
(Empress v, Mohes.h Chunder, 4 Cal. 417.) 
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Under the Cr. P.C., s. 522, it is provided, that whenever a person 
is convicted of an offence attended by criminal force, and it appears 
to the Court that by such force any person has been dispossessed of 
any immoveable property, the Court may, if it thinks fit, order such 
person to be restored to possession. No such order shall prejudice 
any right or interest to or in such immoveable property which any 
person may be able to establish in a civil suit.” 

An entry upon land which a man believes to be his own will not be 
a criminal trespass, though the land was in the possession of another, 
if the object really was to assert a right over it, and not to intimidate, 
insult, or annoy the other, (R v. Ram Dyal, 7 Suth. Cr. 28; R. v, 
Kalinauth, 9 ib, Cr. 1 ; R. Chooramoni, 14 ib. Cr. 25 ; R. v. Shib 
Nath, 24 ib, Cr. 58,) unless under circumstances which amount to the 
offence of unlawful assembly. (Sees. 141, ante pp. 121, 128; Iswar 
Chandra v. Sital, 8 B.L.R. Appx. 62; S.C. 17 Suth. Cr. 47 ; R. 
Seith Roshun, 2 N.W.F. 82; Empress v. Budh Singh, 2 All. loi ; 
Empress v. Raj Coomar, 3 Cal. 573.) And, so, where a man had 
been exercising a right of fishery for a considerable time, alleging a 
prescriptive right, the mere fact of continuing to do so after a notice 
of prohibition is not criminal trespass. (R. v. Shistidhur, 9 B.L.R. 
Appx. 19; S.C. 18 Suth. Cr. 25.) The infringement of an exclusive 
right of fishery in a public river, or in a public tank (Mad. H.C- Pro., 
25th October 1879 ; S.C. Weir, Sup. 8 [202]) can never be a criminal 
trespass, as the river cannot be in the exclusive possession of any 
one, and a right of fishery is not property of which a person can be 
said to be in possession within the meaning of the section. (Empress 
V. Charu, 2 Cal. 354.) 

The words “ intimidate” and “ insult” refer, of course, to such 
criminal acts as are provided for by ss, 503, 504 ; the word annoy” 
is not defined in the Code. The expression, by its own force, merely 
conveys the idea of a certain discomposing effect upon the mind, 
without any relation to the legality or otherwise of the discomposing 
cause. Nothing can be more annoying than to be repeatedly dunned 
for a debt which it is out of one’s power to pay. The word here 
must, however, refer to acts of illegal annoyance, and probably con- 
veys no more than the two words which precede it. 

The section does not appear to include any cases of trespass 
to personal property. The language is inconsistent with such a con- 
structipn, particularly the words “having lawfully entered into or 
upon such property, remains there, &c.” Nor does it apply to cases 
where the possession of the prosecutor is only constructive. The 
intention must be to intimidate, &c., a person actually in possession 
of the premises. (Iswar Chandra v, Sital, 8 B.L.R. Appx. 62 ; S.C. 17 
Suth. Cr. 47.) 

442 . Whoever commits criminal trespass, by en- 
„ , terinff into, or remaininff in, any build- 

mg, tent, or vessel used as a human 
dwelling, or any building used as a place for worship, 
or as a place for the custody of property, is said to 
commit “ house- trespass.” 
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Commentary. 

VVherc the premises in question had been occupied as chambers, 
but at the time of the offence, and for some time previously, were 
unoccupied, it was held that they were properly described as "a 
human dwelling.” (R. o. Ammoyee, Scotland, C.J., 4th Mad. Sess., 
H.C. 1862.) 

A large detached circular receptacle for grain, constructed of 
straw, with an opening at the top, and situated in a back yard, 
was held not to be “a place for the custody of property” within 
the meaning of this section, and, therefore, that the offence of house* 
breaking could not be committed in respect of it. The offence really 
committed was the dishonest breaking open of a closed receptacle 
containing property, under s. 461. (Rulings of Mad. H.C. on s. 437, 
1865.) 

Explanation . — The introduction of any part of the 
criminal trespasser’s body is entering sufficient to 
constitute “ house-trespass.” 

443* Whoever commits house-trespass, liaving 
taken precautions to conceal such 
house-trespass from some person who 
has a right to exclude, or eject, tlie 
trespasser from the building, tent, or vessel which is 
the subject of the trespass, is said to commit “ lurk- 
ing house-trespass.” 

Commentary. 

Any person who commits an offence defined by ss. 443 to 446 in 
order to the committing of an offence punishable with whipping 
under Act VI of 1864, s. 2, may be whipped in lieu of the punishments 
specified in the Code (Act VI of 1864, s. 2), and upon a second con- 
viction may be whipped in lieu of, or in addition to, such punishment. 
{Ibid., s. 3.) Upon a second conviction for the same offences, if 
committed for the purpose of committing an oifence punishable with 
whipping under s. 4, he may be whipped in addition to the punish- 
ment provided fora breach of ss. 443-446. {Ibid., s. 4.) 

444. Whoever commits lurking house-trespass 

after sunset and before sunrise, is said 
commit “lurking house-trespass 

by night.’* 

445. A person is said to commit “ house-break- 

ing” who commits house-trespass, if 
House- rea ing. efEects his entrance into the house, 

or any part of it, in any of the six ways hereinafter 

47 
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described ; or if, being in the house or any part of it 
for the purpose of committing an offence (see s. 40, 
ante p. 28), or having committed an ofience therein, 
he quits the house or any part of it in any of such 
six ways, that is to say : — 

First . — If he enters, or quits, through a passage 
made by himself, or by any abettor of the house- 
trespass, in order to the committing of the house- 
trespass. 

Secondly . — If he enters, or quits, through any 
passage not intended by any person, other than 
himself or an .abettor of the offence, for human 
entrance ; or through any passage to which he has 
obtained access by scaling, or climbing over, any wall 
or building. 

Commentary. 

Therefore, a conviction was sustained when the prisoner was caught 
inside the prosecutor’s house at night, and the evidence showed that 
he could only have effected an entrance by scaling a wall. (4 R.J. & 
P. 566.) 

Thirdly . — ^If he enters, or quits, through any pas- 
sage which he, or any abettor of the house-trespass, 
has opened, in order to the committing of the house- 
trespass, by any means by which that passage was 
not intended by the occupier of the house to be 
opened. 

Fourthly . — If he enters, or quits, by opening any 
lock in order to the committing of the house-trespass, 
or in order to the quitting of the house after a house- 
trespass. 

Fifthly . — If he effects his entrance, or departure, 
by using criminal force, or committing an assault, or 
by threatening any person with assault. 

Commentary. 

F.ven if a parly has got admission into a house through an open door, 
it will still be house-breaking should he afterwards break, or unlock, 
any inner door for the purpose of entering any other room. But the 
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mere breaking open of a box, or chest, would not constitute this 
offence (2 Russ. 6,) though it would be punishable under s. 461. 

And see note to s. 442, ante p. 369. 

Sixthly . — If he enters, or quits, by any passage 
which he knows to have been fastened against such 
entrance or departure, and to have been unfastened 
by himself, or by an abettor of the house-trespass. 

Explanation . — Any out-house or building occupied 
with a house, and between which and such house 
there is an immediate internal communication, is part 
of the house within the meaning of this section. 

Illustrations. 

(rt) A commits house-trespass by making a hole through the wall 
of Z’s house and putting his hand through the aperture. This is 
house-breaking. 

{h) A commits house-trespass by creeping into a ship at a port- 
hole between the decks. This is house-breaking. 

(c) A commits house-trespass by entering Z’s house through a 
window. This is house-breaking. 

{d) A commits house-trespass by entering Z’s house through the 
door, having opened a door which was fastened. This is house- 
breaking. 

(e) A commits house-trespass by entering Z’s house through the 
door, having lifted a latch by putting a wire through a hole in the 
door. This is house-breaking. 

(/) A finds the key of Z’s house door which Z had lost, and com- 
mits house-trespass by entering Z’s house, having opened the door 
with that key. This is house-breaking. 

(g) Z is standing in his door-way, A forces a passage by knock- 
ing Z down, and commits house-trespass by entering the house. 
This is house-breaking. 

(A) Z, the door-keeper of Y, is standing in Y’s door-way. A 
commits house-trespass by entering the house, having deterred Z 
from opposing him by threatening to beat him. This is house- 
breaking. 

Commentary. 

But an entry into the house is necessary ; an entry upon the roof is 
not sufficient. (Mad. H.C. Rul., 17th March 1866; S.C. Weir, [149].) 

446 . Whoever 'commits house-breaking after 

Hon.e.breairin,. suHSet and before sunrise, is said to 
by Bight. commit “ house-breaking by night.” 
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447* Whoever commits criminal' trespass, shall 
be punished with imprisonment .of 
either description for a term which 
may extend to three months, or with 
fine which m^y extend to five hundred Rupees, or 
with both. . 

See note to s. 277, ante p. 225. 

448. Whoever commits house-trespass, shall be 

punished with imprisonment of either 
description for a term which may ex- 
tend to one year, or with fine- which 
may extend to one thousand Rupees-, or with both. 

Commentary. 

See as to the summary jurisdiction of Magistrates over this offence. 
Crim. P.C.> s. 260 

A sentence for being member of an unlawful assembly under Sec- 
tion 144 {anU p. 122,) renders unnecessary a separate sentence under 
this section. (R. v. Suroop, 3 Suth. Cr, 54.) 

449 . Whoever commits house-trespass in order 

Howe-trespa.. Committing of any offence pun- 

in ord.r to the ishable with death, shall be punished 

commission of an -.i j. ^ ^ 

offence punishable Wltll trailSpOrtd^tlOIl lOF llIBp OF With 

with death. rigorous imprisonment for a term not 
exceeding ten years, and shall also be liable to fine. 

See Cr. P.C., s. 44, ante p. no. 

450. Whoever commits house-trespass in order 

to the committing of any offence pun- 
Hoa«!trcqM 38 ishable with transportation for life, 
coinmissioii*of*an ^c punishcd with imprisonment 

wRh“treM^r^“ either description for a term not ex- 
tion for life. cccding ten years, and shall also be 
liable to fine. 

See Cr. P.C., s. 44, anU p. no. 

451. Whoever commits house-trespass in order 
Ho«e.tre.pa,8 *0 Committing of any offence pun- 

in Qi.d.r to thP ishable with imprisonment, shall be 

tommiagion of an • i i 'xi. • * . i* •,! 

r punutuibie punishecl With imprisonment of either 
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mint ‘'"P"’"”' desci’ipfcioii for a terra which may 
extend to two years, and shall also bo 
liable to fine ; and if the ofPence intended to be 
committed is theft, the term of the imprisonment 
may be extended to seven years. 

452 . Whoever commits house-trespass, having 

House-tretpas* “^de preparation for causing hurt to 

after preparation any pei’son. Or for assaulting any per- 
hurt to any per- SOU, Or foi’ wrongfully restraining any 
*““• person, or for putting any person in 

fear of hurt, or of assault, or of wrongful restraint, 
shall be punished with imprisonment of cither de- 
scription for a terra Avhich may extend to seven years, 
and shall also be liable to fine. 

Commentary. 

A person who, with a forged warrant of arrc' t, goes into a house 
and takes away one of the inmates thence against his will under the 
authority of his warrant, has put that inmate in fear of wrongful re- 
straint. (R. V, Nund Mohun, 12 Suth, Cr. 33.) 

453. Whoever commits lurking house-trespass, 

or house-breaking, shall be punished 
with imprisonment of either descrip- 
bXung ^ term which may extend to two 

years, and shall also be liable to fine. 

See note to s. 443, ante p. 369. 

454. Whoever commits lurking house-trespass, 

or house-breaking in order to the com- 
hZX fitting of any offence punishable with 
breaking in order imprisonment, shall be punished with 
of an offence pun- imprisonment of either description 
prieonment** ^ term which may extend to three 

years, and shall also be liable to fine ; 
and if the offence intended to be committed is theft, 
the term of the imprisonment may be extended to 
ten years. 

See note to s. 443, ante p. 369. 

455. Whoever commits lurking house-trespass. 
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U,ki., I,™.. '■““se-b'-eakiDg, baviDg made pre'- 

trespass or home- paratlOn tor CaUSlDg nui't to any. per- 
son son* or for assaulting any person, or for 

causiug burt to wroDgfully restraining any person, or 
any person. putting any pergoD in fear of hurt, 

or of assault, or of wrongful restraint, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

456« Whoever commits lurking house-trespass 
by night, or house-breaking by night, 
Punishment for sliall be piinished with imprisonment 
or howe* either description for a term which 
breaking by night, may extend to three years, and shall 
also be liable to fine. 

Commentary. 

See as to this section and ss. 457-460, Cr. P. C., s. 44, anU p, 1 10, 
and note to s. 443, ante p. 369. 

One single aggravated offence must not be split up into separate 
minor offences, lurking house-trespass in order to commit theft 
under s. 457 into lurking house-trespass under Section 456, and theft 
under Section 380. (R. v. Ramchurn, B.L.R. Sup. Vol. 488; S.C. 6 
Suth. Cr. 39 (F.B. acc ; Empress v, Ajudhia, 2 All, 644, and see ante 

p.43) 

457 . Whoever commits lurking house-trespass 

LnrWng bonse. liouse-breakiiig by night, 

trespass or house- in Order to the Committing of any 

offence punishable with imprisonment, 
X^’Si-baWe punished with imprisonment 

■with imprison- of Cither description for a term which 
“®“ ■ may extend to five years, and shall 

also be liable to fine ; and if the offence intended to 
be committed is theft, the term of the imprisonment 
may he extended to fourteen years. 

See note to s. 456, and ante p. 45. 

458. Whoever commits lurking«bouse trespass 

by night, or house-breaking by night. 
Lurking bonse- haviug made preparation for causincr 
bvaaking by night, hurt to any person, or for assaulting 
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miSe KilJiing ^^7 person, or for wrongfully resfcrain- 
hnrt to any per- ing auy pei’sou, Or for putting any 
*"“■ person in fear of hurt, or of assault, or 

of wrongful restraint, shall be punished with impri- 
sonment of either description for a term which may 
extend to fomlieen years, and shall also be liable to 
fine. 

See note to s. 456. 

459. Whoever, whilst committing lurking house- 

trespass or house-breaking, causes 

caWwwistcom- g^'i®vous hurt to any person, or at- 
mitUng lurking tempts to causo dcath or grievous hurt 
hoS^^blESg.*’" *0 person, shall be punished with 
transportation for life, or imprison- 
ment of either description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

See note to s. 456. 

460. If, at the time of the committing of lurk- 

,,, ing house-trespass by night, or house- 

jointly concerned DreaKiiig Dj niglit, any persoH guilty 
of such ofFence shall voluntarily cause, 
or^rilvous^wfc attempt to cause, death or grievous 
caused by one of hurt to any person, every person 
thoic number. jointly concemed in committing such 
lurking house-trespass by night, or houso-breaking 
by night, shall be punished with transportation for 
life, or with imprisonment of either description for 
a term which may extend to ten years, and shall 
also be liable to fine. 

Commentary. 

See note to s. 456, ante p. 374. 

The liability under this section becomes absolute upon every per- 
son jointly concerned in the house-trespass, or house-breaking, even 
though death, or grievous hurt, was neither the common object of the 
offenders, nor contemplated lyr them as likely to result. (R. v. Sabed 
Ali, II B.L.R. 355; S.C. 20 Suth. Cr. 5.) 

461. Whoever dishonestly, or with intent to com- 

mit mischief, breaks open, or unfastens, 
bmkii°o^nauy auy closcd rcceptacle which contains, 
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cl.nuiln'inrOTB”!?^ wLich ]ie belicves to contain pro- 
posed to contain perty, sliall be punished with impri- 
property, sonmeiit of either description for a 

term whicli may extend to two years, or with fine, 
or with both. 


462 . Whoever, being entrusted with any closed 


Punishmenh for 
s:iinc offence wbeu 
e(>rnmitted by per- 
son entrusted with 
oustody. 


receptacle which contains, or which he 
believes to contain, property, without 
having authority to open the same, 
dishonestly, or with intent to commit 


mischief, breaks open, or unfastens, 
that receptacle, shall be punished with imprisonment 
of either description for a term ivhich may extend to 
three years, or with fine, or with both. 


CHAPTER XVIII. 

OF OFFENCES RELATING TO DOCU- 
MENTS AND TO TRADE, OR 
PROPERTY, MARKS. 

463 . Whoever makes any false document, or part 
of a document, with intent to cause 
orgery. damage, or injury, to the public or to 

any person, or to support any claim or title, or to 
cause any person to part with property, or to enter 
into any express or implied contract, cr with intent 
to commit fraud, or that fraud may be committed, 
commits forgery. 

Commentary. 

" No Court shall take cognisance of any offence described in s. 463, 
or punishable under ss. 471, 475 or 476, when such offence has been 
committed by a party to any proceeding in any Court in respect of a 
document given in evidence in such proceeding, except with the pre- 
vious sanction, or on the complaint, of such Court or of some other 
Court to which such Court is subordinate. The sanction referred to in 
this section may be expressed in general terms, and need not name 
the accused person ; but it shall, so far as practicable, specify the 
Court or other place in which, and the occasion in which, the offence 
was committed. When sanction is given in respect of any offence 
refetifd to in this section, the Court takiiig cognisance of the case 
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rnay frame a charge of any other offence so referred to which is 
disclosed by the facts. Any sanction giv^en or refused under this 
sectk)n may be revoked or granted by any authority to which the 
authority giving or refusing it is subordinate; and no such sanction 
shall remain in force for more than six months Irom the date on 
which it was given.** (Crim. P.C., s. 195 (c). 

To constitute an indictable offence the act must be fraudulent and 
injurious. Writing a spurious invitation to dinner might be very cul- 
pable as a hoax, but would not be a fraud upon any one. It is not, 
however, required, in order to constitute in point of law an intent to 
defraud, that the person committing the offence should have had pre- 
sent in his mind an intention to defraud a particular person, if the 
consequences of the act would necessarily, or possibly, be to defraud 
any person ; but there must, at all events, be a possibilit}^ of some 
person being defrauded by the forgery. {Per Cresswcllt J., R. v. 
Marcus, 2 C. & K. 356.) Deceit is not necessarily fraud. There 
must be a possibility tliat some one should not only be deceived, but 
injured. '1 here must be an intention to cause wrongful gain, or 
wrongful loss, to some one : it must be such as is implied in the 
term ‘fraudulently,’ or in the term ‘dishonestly.’ (Mad. H.C. Pro , 
Cr. A. 487 of 1879; November 1879; S.C. Weir, Sup. 10 [211].) 
And, therefore, where A signed B’s name to petitions presented by 
C to a Mamlatdar, requesting his sumtnary assistance for the 
recovery of rent from IPs tenants, this was held not to be forgery. 
(R. V. Bhavanishankar, ii Bom. H.C. 3.) And so the falsification of 
office records, made in oider to conceal previous acts of fraud or 
negligence, were held not to amount to forgery, as no one would be 
defrauded, or injured, by them. (R. Lai Gumul, 2 N.W.P. 11 ; 
K. Jageshur, 6 ib. 56; Empress v. Shankar, 4 Bom. 657; Em- 
press V. Jewanand, 5 All. 221.) On this principle the Allahabad High 
C.ourt has held that it was not forgery to alter the number by which 
land was wrongly described on a deed of sale by substituting the 
right number, and that using the deed so altered as evidence in a suit 
was not punishable under s. 471. (Empress v, Fateh, 5 All. 217.) 

Where the false document was intended to defraud a ‘society, it 
was lield that the objection lliat the prisoner could not be convicted 
of forgery with intent to defraud, because he was one of the persons 
jointly interested with others in the funds, was not sustainable. (R. 

V, Moody, 31 L.J.M.C. 156; S.O. L. & C. 173.) 

Where several persons forged different parts of an instrument all 
are guilty as principals. And so it is where several concur in employ- 
ing another to^ make a forged instrument, knowing its nature. 

(2 Russ. 691.) Ihe forgery of a co/y of a document fails within this 
section ; but not the mere making of a draft of a document in prepa- 
ration for a forgery intended but not completed. (R. v. Padala Ven- 
katasawmi, 3 Mad. 4. Essan Chundcr v. Baboo Prannauth, Suth, 
E.B. 71 ; S.C. Marsh, 270; S.C. 2 Hay, 236 ; See note to s. 467, 
p. 382.) 

Making a faUa 464 A person is said to make a 
document. false documeiit, 

First . — Who dishonestly, or fraudently, makes, 
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signs, seals, or executes a document, or part of a 
document, or makes any mark denoting the execu- 
tion of a document, with the intention of causing it 
to be believed that such document, or part of a docu- 
ment was made, signed, sealed, or executed by, or by 
the authority of, a person, by whom, or by whose 
authority, he knows that it was not made, signed, 
sealed, or executed, or at a time at which he knows 
that it was not made, signed, sealed, or executed ; or 

Commentary* 

If the document is false in fact, and has been dishonestly, or 
fraudulently, made by the accused, with the intention of serving^ any 
of the purposes stated in s. 463, the offence will be complete, though 
no use whatever has been made of it, even attemptca to be made. 
(2 Russ. 709 ; Pro., Mad. H.C., 7th April 1866 ; S.C. Weir, 122 [210] 
and see s. 474.) And although the writing is not legal evidence of 
the matter expressed, still it will be a document under s. 29 if the 
parties framing it believed it to be and intended it to be used as evi- 
ilence of such matter. (R. Shifait, 2 B.L.R.A. Cr. 12; S.C, 10 
Suth. Cr, 61.) 

Entries by a prisoner containing a false statement that a person 
was alive, for the purpose of enabling a pension to be drawn b y ^ 
dead man, may be evidence of intention to cheat or commit criminwT 
misappropriation, but do not amount to forgery. (Cr. R.A. 12, 1870; 
Scotland, C.J. and Collett, J., Feb. 21, 1870.) 

Secondly, — ^Who, without lawful authority, dis- 
honestly, or fraudulently, by cancellation or other- 
wise, alters a doenment in any material part thereof," 
after it has been made or executed either by himself 
or by any other person, whether such person be 
living or dead at the time of such alteration ; or. 

Commentary. 

Not only the fabrication and false making of the whole of a written instru- 
ment, bnta fraudulent insertion, alteration, erasure, even of a letter, in any 
material part of a true instrument, whereby a new operation is given to it, 
will amount to forgery ; and this, although it be afterwards executed by another 
person ignorant of the deceit.” (2 Buss. 619.) 

An alteration in the date of a document, not for the purpose of 
affecting its operation, but of procuring its registration, when it would 
otherwise have been too late, was held by the High Court of Calcutta 
not to be a forgery under this clause, but a fabrication of false evi- 
dence under s. 192. (Empress v. Mir Ekrar, 6 Cal. 482.) 

Thirdly . — Who dishonestly, or fraudulently, causes 
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any person to sign, seal, execute, or alter, a docu< 
ment, knowing that such person by reason of un- 
soundness of mind or intoxication cannot, or that, 
by reason of deception practised upon him, he does 
not, know the contents of the document, or the 
nature of the alteration. 

Illustrations. 

{a) A has a letter of credit upon B for Rupees 10,000, written by 
Z. A, in order to defraud B, adds a cypher to the 10,000, and makes 
the sum 100,000, intending that it may be believed by B that Z so 
wrote tlie letter. A has committed forgery. 

(6) A, without Z*s authority, affixes Z’s seal to a document pur- 
porting to be a conveyance of an estate from Z to A, with the inten- 
tion of selling the estate to B, and thereby of obtaining from B the 
purchase money. A has committed forgery. 

(c) A picks up a cheque on a Banker signed by B, payable to 
bearer, but without any sum having been inserted in the cheque. A 
fraudulently fills up the cheque by inserting the sum of ten thou- 
sand Rupees. A commits forgery. 

A leaves with B, his agent, a cheque on a Banker signed by 
A, without inserting the sum payable, and authorizes B to fill up 
the cheque by inserting a sum not exceeding ten thousand Rupees 
for the purpose of making certain payments. B fraudulently fills 
up the cheque by inserting the sum of twenty thousand Rupees. B 
commits forgery. 

(^) A draws a Bill of Exchange on himself in the name of B with- 
out B’s authority, intending to discount it as a genuine Bill with a 
Banker, and intending to take up the Bill on its maturity. Here, as 
A draws the Bill with intent to deceive the Banker by leading him 
to suppose that he had the security of B and thereby to discount the 
Bill. A is guilty of forgery. 

(/) Z's will contains these words — ” I direct that all my remaining 
property be equally divided between A, B, and C.” A dishonestly 
scratches out B’s name, intending that it may be believed that the 
whole was left to himself and C. A has committed forgery. 

(g) A endorses a Government Promissory Note and makes it pay- 
able to Z, or his order, by writing on the Bill the words “ i’ay to Z 
or his order” and signing the endorsement. B dishonestly erases 
the words “pay to Z or his order,” and thereby converts the special 
endorsement into a blank endorsement. B commits forgery. 

{h) A sells and conveys an estate to Z. A afterwards, in order 
to defraud Z of his estate, executes a conveyance of the same estate 
to B, dated six months earlier than the date of the conveyance to Z, 
intending it to be believed that he had c;pnveyed the estate to B 
before he conveyed it to Z. A has committed forgery. 

(See Moheshur Bux v. Bhikha, 5 Suth, 61 ; S.C. t Wym. 05, ante 

P ) 
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(i) Z dictates his will to A. A intentionally writes down a different 
legatee from the legatee named by Z, and by representing to Z that 
he l)as prepared the will according to his instructions induces* Z to 
sign the will. A has committed forgery. 

(j) A writes a letter and signs it with B's name without B’s 
authority, certifying that A is a man of good character and in dis- 
tressed circumstances from unforeseen misfortunes, intending by 
means of such letter to obtain alms from Z and other persons. Here, 
as A made a false document in order to induce Z to part with pro- 
perty, A has committed forgery. 

(k) A, without B’s authority, writes a letter and signs it in B’s 
name certifying to A's character, intending thereby to obtain employ- 
ment under Z. A has committed forgery, inasmuch as he intended 
to deceive Z by the forged certificate, and thereby to induce Z to 
enter into an expressed or implied contract for seivice. 

E^rplanatiou 1. — A man’s signature of his own 
name may amount to forgery. 

llliisiraiions. 

(n) A signs his own name to a Bill of Exchange, intending that 
it may be believed that the Bill is drawn by another person of the 
same name. A has committed foigery. 

{h) A writes the word “accepted*^ on a piece of paper and signs 
it with Z’s name, in order that B may afterwards write on the paper 
a Bill of Exchange drawn by B upon Z, and negotiate the Bill as 
though it had been accepted by Z. A is guilty of forgery; and if B 
knowing the fact draws the Bill upon the paper pursuant to A’s 
intention, B is also guilty of forgery. 

(c) A picks up a Bill of Exchange payable to the order of a 
different person of the same name. A endorses the Bill in his own 
name, intending to cause it to be believed that it was endorsed by the 
person to whose order it was payable ; here A has committed forgery. 

{d) A purchases .an estate sold under execution of a decree against 
B, B, after the seizure of the estate, in collusion with Z, executes a 
lease of the estate to Z at a nominal rent and for a long period, and 
dates the lease six months prior to the seizure, with intent to defraud 
A, and to cause it to be believed that the lease was granted before 
the seizure. B, though he executes the lease in his own name, com- 
mits forgery^ by antedating it. 

{e) A, a trader, in anticipation of insolvency, lodges effects with 
B for A’s benefit and with intent to defraud his creditors, and in 
Older to give a colour to the transaction writes a Promissory Note 
binding himself to pay to B a sum for value received and antedates 
the note, intending that it may be believed to have been made before 
A was on the point of insolvency'. A has committed forgery under 
llie first head of the definition. 

Ej’jiloiiution 2. — The making of a false document, 
in the name of a fictitious person, intending it to bo 
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believed that the document was made by a real per- 
son, or in the name of a deceased person, intending 
it to be believed that the document was made by the 
person in his life-time, may amount to forgery. 

Illustration, 

A draws a Bill of Exchange upon a fictitious person, and fraudu- 
lently accepts the Bill in the name of such fictitious person witli 
intent to negotiate it. A commits forgery. 

Commentaxy. 

But in order to constitute forgery under this explanation the name 
of the fictitious, or deceased, person must have been adopted in order 
to obtain a credit for the instrument arising from the supposition 
that it was executed by the person whose name it professes to bear. 
Where the prisoner, Robert Martin, gave a cheque drawn in the 
name of William Martin (a fictitious person) upon a bank in which 
there was no account answering to that signature, but the prose- 
cutor took the cheque believing that it was drawn in the prisoner’s 
real name, it was held that no forgery had been committed. The 
Court affirmed the proposition that “ in all forgeries the instrument 
supposed to be forged must be a false instrument in itself; and that 
if a person give a note entirely as his own, his subscribing it by a 
fictitious name will not make it a forgery, the credit there being 
wholly given to himself, without any regard to the name, or any 
relation to a third person.” (R. v, Martin, 5 Q.B.D. 34.) 

465 . Whoever commits forgery shall be punish- 
ed with imprisonment of either de- 
Ponishnient for gcription for a term which may extend 
to two years, or with fine, or with both. 


Commentary. 

Whoever shall be a second time convicted of forgery, as defined in 
ss. 463. 466, 467, 468, or 469, may be punished with whipping in addi- 
tion to the penalties of the Penal Code. (Act VI of 18O4, s. 4.) 


466 . Whoever forges a document, purporting to 
be a I'ecord, or proceeding of or in a 


Forgery of a re- 
cord of a Court of 
Justice, or of a 
public Register of 
Births, &c. 


Court of Justice, or a Register of 
Birth, Baptism, Marriage, or Burial, 
or a Register kept by a public servant 
as such, or a certificate or document 


purporting to be made by a public servant in his offi- 
cial capacity, or an authority to institute or defend a 
suit, or to take any proceedings therein, or to con- 
fess judgment, or a j)ower of attorney, shall be 
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punished with imprisonment of either description for 
a term which may extend to seven yeai’s, and shall 
also be liable to fine. 

Commentary. 

See note to s. 465 ante p. 381. 

The illegibility of the seal and signature on a forged document 
purporting to be made by a public servant in his official capacity, 
will not render a conviction under this section, or Section 47 1 void. 
(R. V. Prosunno, 5 Suth. Cr. 96.) 

467. Whoever forges a document which purports 

Forgery of a va- ^ ^ Valuable securitj, or a will, or 

luabie security or an authority to adopt a son, or which 

■ pui’ports to give authority to any per- 

son to make or transfer any valuable security, or to re- 
ceive the principal, interest, or dividends thereon, or 
to receive or deliver any money, moveable property, 
or valuable security, or any document purporting to 
bo an acquittance or I’eceipt acknowledging the pay- 
ment of money, or an acquittance or receipt for the 
delivery of any moveable property or valuable secu- 
rity, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
Avhich may extend to ten years, and shall also be 
liable to fine. 

Commentary. 

See note to s. 465 ante p. 381. 

The concoction of a document which upon its face appears to be a 
mere copy, and which if a genuine copy would not authorize the 
delivery of money or the doing of any other act referred to in this 
section, is not chargeable as an offence under s. 467. (R. v. Naro 
5 Bom. H.C.C.C. 56.) See antep, 377. Of course, if the document 
purported to bear the signature of any public officer, authenticating 
it as a true copy, the forgery of his signature might be an offence 
under s. 465. A fraudulent alteration of a Collectorate challan is 
within this section. (R, v, Harish Chunder, Suth. Sp. Cr. 22.) 

468. Whoever commits forgery, intending that 

Forgery for the document forged shall bo used for 

pui-pose of cheat- the purposo of cheating, shall be pun- 
ished with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 

Si'c note to s. 46s, ante p. -^Sr. 
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469 . Whoever commits forgery, intending that 

* the document forged shall harm the 

Forgery for th» reputation of any party, or knowing 
fl"gthTreputot™n ^^at it is likely to be used for that 
of any person. purpose, shall be punishcd with im- 
prisonment of either description for a 
term which may extend to three years, and shall 
also bo liable to fine. 

Commentary. 

See note to s. 465, ante p. 381. 

'riuis, a person who forced a draft petition, with the intention of 
usinf^ it as evidence, and which contained false statements calculated 
to injure the reputation of a person, was held guilty of an offence 
under this section. (K. Shifait, 2 B.L.R., A. Cr. 12 ; S.C. 10 Suth. 
Cr 61.) 

470 . A false document made wholly or in part 

A forged docu- by forgery is designated “ a forged 

document.” 

471 . Whoever fraudulently or dishonestly uses 

,, . as ffenuine any document which he 

inno a forged do- knows 01’ has reasou to believe to be a 
cuiueut. forged document, shall be punished in 

the same manner as if he had forged such document. 

Commentary. 

See Cr.P.C., s. 195, ante p, 376 : and note to s. 466, {ante p. 382) 
To present a forged deed of divorce for registration, and to obtain 
registration, is to use within the meaning of this section. (R. v. 
Azimooddeen, ii Suth. Cr, 15.) 

The use of a forged document will be fraudulent and dishonest 
under this section, even though the document itself was unnecessary 
for the case of the party who uses it, and though in fact he has a per- 
fectly good title without it. It is evident that a person who produces 
forged documents in support of a good case, is trying to gain by 
fraudulent means an advantage which he fancies he would not gain 
without such means. (Empress v, Dunun Kazee, 9 Cal. 53, 60.) 
Such a case ought to be charged under this section and not under 
s. 196 (Empress v. Kherode, 5 Cal. 717.) 

472 . Whoever makes or counterfeits any seal, 

plate, or other instrument for making 
seaSa'couuC »» imprcssion, intending that the same 
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id*". inteitVo purpose of com- 

cxmmit a forgery mittiug auv foi'geiy wliicfa wouM be 
hwiSjn punishable under Section 467, or with 

such intent has in his possession any 
such seal, plate, or other instrument, knowing the 
same to be counterfeit, shall be punished with trans- 
portation for life, or with imprisonment of either de- 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 

473. Whoever makes or counterfeits any seal, 

plate, or other instrument for making 
*»^ng”a oouii^ri impression, intending that the same 
teit seal, pint-e, shall be used for the purpose of com- 
a'*^r^ initting any forgery which would be 
piiiiishable Under any section of this 
Chapter other than Section 467, or 
with such intent has in his possession any such seal, 
plate, or other instrument, knowing the same to be 
counterfeit, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 

474. Whoever has in his possession any docu- 

ment, knowing the same to bo forged, 
Having posses- and intending that the same shall frau- 
rMurity*^oT'“wiiL dulently or dishonestly be used as 
wlth’infent’to genuine, shall , if the document is one of 
use it as genuine, the description mentioned in Section 
466, be punished with imprisonment of 
either desci'iption for a term which may extend to 
seven years, and shall also be liable to fine ; and, if 
the document is one of the description mentioned in 
Section 467, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

Commentary. 

The intention to make a fraudulent use of the forged document is 
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an essential element in this offence. This intention can seldom be 
ilirectjy proved. Where the forged document is capable of being 
fraudulently used, and is found in the possession of a person who is 
interested in making a fraudulent use of it, I conceive that a con- 
viction would be warranted, unless the defendant accounted for his 
possession of the instrument. Suppose, for instance, that a forged 
release were to be found in the possession of a debtor, or a forged will 
or conveyance in the possession of a claimant to an estate, this would 
be sufficient to throw upon each the burthen of showing that he came 
innocently by the document. But, where either accounts for his pos- 
session of the instrument in a manner which is equally consistent witli 
his knowledge or ignorance of its fraudulent character, there the pre- 
sumption of innocence will arise again. For instance ; the mere fact 
that the purchaser of an estate is in possession of title deeds, some of 
which are shown to be forgeries, would be no evidence wliatever of 
his guilt ; for, in the absence of evidence as to their origin, the natural 
inference is that they were handed to him by the vendor as constituting 
llie title, and, if so, the proper presumption would be tliat he look 
them innocently. (See Mad. S.U. Dec., of 1859, P* 

I.okenath, Suth. Sp. Cr. 12.) 

As to what constitutes possession, sec ante p. 209. 

475 . Whoever counterfeits npon, or in the sub- 
stance of, any material, any device or 
mark used for the purpose of authen- 
ticating any document described in 
Section 467, intending that snch de- 
vice, or mark, shall be used for tho 
purpose of giving the appearance of 
authenticity to any document then 
forged, or thereafter to be forged, on such material, 
or who with such intent has in his possession aiiy 
material upon, or in the substance of which, any such 
device, or mark, has been counterfeited, shall ho jjiin- 
ished with transportation for life or with imprison- 
ment of either desci’iption for a term which may ex- 
tend to seven years, and shall also be liable f o line. 

See Cr.P.C., s. 195, ante p, 377. 

476 Whoever counterfeits upon, or in tlic sub- 
stance of, any material, any device, or 
mark, used for the purpose of authen- 
ticating any document other than the 
documents described in Section 467, 
intending that such device, or mark, 

49 • 


Counterfeiting 
n device or mark 
used for ftuthenti- 
rating dooiiments 
oilier than those 
described in Sec- 
tion 467, or pofl- 


Counterfoiting 
a device or mark 
used for authen- 
ticating document 
described in Sec- 
tion 467i or poa- 
acssiug con utc rf oil 
marked material. 
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mS ®^all be used for the purpose of giving 

the appearance of authenticity to any 
document then forged, or thereafter to be forged on 
such material, or who with such intent has in his 
possession any material upon or in the substance of 
which any such device or mark has been counter- 
feited, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

See Cr.P.C., s. 195, ante p. 377. 

477. Whoever fraudulently, or dishonestly, or 

^ , , , with intent to cause damage or injury 

reiktion, destine- to the puDlic OF to aiiy peFSOD, cancels, 
turn, 4c., of a will. (]ggt;j.Qyg^ qj. dcfaccs, or attempts to 

cancel, destroy, or deface, or secretes, or attempts to 
secrete, any document which is or purports to be a 
will, or an authority to adopt a son, or any valuable 
security, or commits mischief in respect to such 
document, shall be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 

Commentary. 

The words “ purports to be” bring this section within the English 
decisions which lay down that a document which is unstamped, and 
therefore not admissible as evidence, may still be a valuable security. 
(7 Mad. H.C. Appx. xxvi; S.C. Weir, 123 [215].) A Putfah is a 
valuable security for the purposes of this section. (R. v. Nittar, 3 
Suth. Cr. 38.) 

OF TRADE AND PEOPERTY-MAEKS. 

478. A mark used for denoting that goods have 

, , been made, are manufactured, by a 

Trade-mark. •• 1 . , 

particular person, or at a particular 
time or place, or that they are of a particular quality, 
is called a trade-mark. 

479. A mark used for denoting that moveable 

„ , property belongs to a particular per- 

I’ropevty mark. ^^•*',1-,° .*• 1 * 

son, IS called a property-mark. 
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480 . Whoever marks avy goods, or any case, 
' package, or other receptacle containing 

goods, or uses any case, package, or 
other receptacle with any mark there- 
on, with the intention of causing it to be believed 
that the goods so marked, or any goods contained 
in any such case, package, or receptacle so marked, 
were made or manufactured by any person by whom 
they were not made or manufactured, or that they 
were made or manufactured at any time or place at 
which they were not made or manufactured, or that 
they are of a particular quality of which they are not, 
is said to use a false trade-mark. 

Commentary. 

To constitute an offence under this section it is only necessary to 
show an intention to produce a false belief as to the oric^in of an 
article, and the use of some external indication tr produce that belief. 
Where an existing trade-mark is imitated, it i.s not necessary that the 
resemblance should be such as would deceive persons who should see 
the two marks placed side by side. In an English case the Chancellor, 
Lord Cranworth, said, 

“ If a purchaser, looking at the article offered to him, would naturally be led, 
from the mark impressed upon it, to suppose it to be the production of the rival 
manufacturer, and would purchase it in that belief, the Court considers the use 
of such a mark to be fraudulent. But I go further. I do not consider the 
actual physical resemblance of the two marks to bo the solo question for con- 
sideration. If the goods of a manufacturer have, from the mark or device he 
has used, become known in the market by a particular name, I think that the 
adoption by a rival trader of any mark wliicli will cause his goods to bear the 
same name in the market may bo as much a violation of the rights of that rival 
as the actuiil copy of his device.” (Seixo v. Provezondo, L.ll. 1, Ch. 19C; 
Wotberspoon v. Currie, L.R. 5, II. L. 508.) 

Accordingly, in the former ca.se where the plaintiff had been in the 
habit of stamping his casks with a coronet and the word ‘Seixo,* 
whence his wines acquired the name of ‘Crown Seixo Wine,’ an in- 
junction was issued against the use by the defendant of a coronet with 
the words “ Seixo de Cima.” (See, too, Orr Ewing v. Johnston, 13 Ch. 
D. 434. Civil Service Association v. Dean, 13 Ch. D. 512 ; Massarn 
V, Thorley’s Cattle Food Co., 14 Ch. D. 748). 

But an injunction will issue where an indictment could not be 
maintained under this section, since k is necessary not only to show 
that the mark would produce a false belief, but that it was used with 
that intention. 

The intention te cause a false belief will always be inferred, where 
the mark is in itself a false statement, and is affixed under circum- 
stances which would naturally lead to belief of that statement. If a 
shopkeeper, named Smith, were to impress the brand of “ Rodgers, 
Sheffield,” upon an iron knife from Birmingham, no further evidence 
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\\ould be necessary to show that he meant to create a false impression 
:is to its maker and origin. (Rodgers v. Nowill, 5 C.B. 127; S.C, 17 
LJ.C^P. 52.) This is peculiarly one of those cases in which the act 
itself being prim^ facie improper, the burthen of proving that it was 
clone under circumstances which might make it innocent would lie 
upon tlie defendant. (See ante pp. Si — 140.) 

It would be otherwise where the mark, though similar to that used 
by other tradesmen, contained no false statement, and might have 
been accidentally and innocently adopted. 

This section does not include false statements as to quantity, 
'riierelore, the fraud which was exposed some time ago of marking 
leels of cotton as il they contained 300 yards, when they really only 
contained 250, would pass unpunished. If, however, such reels were 
sold to any person as containing the quantity marked upon them, 
this would be the offence of cheating under s. 415. 

4ci- Wlioevei* marks any moveable property, or 
goods, or iwy case, package, or other 
pio^ny.iaark.'‘*‘** rcccptacle, Containing moveable pro- 
perty or goods, or uses any case, pack- 
age, or other receptacle having any mark thereon, 
•\vitU the intention of causing it to be believed that 
the property or goods so marked, or any property 
or goods contained in any case, package, or other 
receptacle so marked, belong to a pci’son to Avliom 
they do not belong, is said to use a false property- 
mark. 

482 . Whoever uses any false trade-mark or any 
false property-mark with intent to de- 
ceiveor injui’eany person, shall be pun- 
ished with imprisonment of either de- 
scription for a terra which may extend 
to one year, or with fine, or with both. 

Commentary. 

The deception referred to in this section must, I suppose, be such 
Si deceit as amounts to a fraud or breach of legal obligation. Other- 
wise, a host who wished to combine ostentation with economy, by 
giving his guests gooseberry out of bottles with a champagne label, 
might be indicted lor the trick. If, however, the landlord of a hotel, 
who is paid for his wine on its supposed quality, were to do the same, 
there would be a legal fraud, which would be criminal under s. 482. 

It will not be necessary to show an intention to deceive or injur// 
any particular person, if such deceit or injury would be the naturyl 
consequence of the use of the false marks under the circumstanf/s 


Pnniahment for 
using :i false trade 
tjr property-m.'U'k 
with intent, to de- 
ceive or injure any 
person. 
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in question. Nor would it be necessary to show that any one was, 
in pgint of fact deceived. Indeed, in general, where the deceit had 
been carried into effect against any person, the more serious offence 
of cheating would have been committed. 

483. Whoever, with intent to cause damage or 

counterfeitin, . any persou, 

trade or property- knowingly counterfeits any trade or 

Xer*; "wiXfnteS; proporty-mark used by any other per- 
to cause damage shall be punished with imprison- 

or injury. * j* ^ t • p ^ j. 

ment of either description for a term 
wliich may extend to two years, or with fine, or 
with both. 

484. Whoever, with intent to cause damage or 

injury to the public or to any person, 
a Sropert?mZ kuowingly Counterfeits any property- 
used by a puhiio mark used by a public servant, or any 

snrviinfc, or any J r i 

mark uaod by biiii mark uscd by a public servant to 
nufoXiro.quaiityi deiioto that any property has been 
porty ”^ manufactured by a particular person, 

or at a particular time or place, or 
that the same is of a particular quality, or has passed 
through a particular office, or that it is entitled to 
any exemption, or uses as genuine any such mark 
knowing the same to be counterfeit, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to three years, and shall 
also be liable to fine. 

485- Whoever makes, or has in his possession, any 
die, plate, or other instrument for the 
makinVor haXg purpose of making or counterfeiting 
Sic^ plate” oLihev P'lhlic or private property or trade- 

instrument^ for mark, with intent to use the same 
pubite'^M'''Xi*ate foi’ the purpose of counterfeiting such 
property or trade- mark, or has iu his possession any 

such property or trade-mark, with in- 
tent that the same shall be used for the purpose of 
denoting that any goods or merchandize were made 
or manufactured by any particular person or firm by 
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whom they were not made, or at a time or place at 
which they were not made, or that they are of a par- 
ticular quality of which they are not, or that they 
belong to a person to whom they do not belong, shall 
be punished jvith imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

486 • Whoever sells any goods with a counterfeit 
Knowingly sell- Property or trade-mark, whether pub- 
jrith*nouXrtrft private, aifixed to, or impress- 

property or trade- ed upon, the same, or upon any case, 
wrapper, or receptacle in which such 
goods are packed or contained, knowing that such 
mark is forged or counterfeit, or that the same has 
been affixed to, or impressed upon, any goods or mer- 
chandize not manufactured or made by the person, 
or at the time or place indicated by such mark, or 
that they are not of the quality indicated by such 
mark, with intent to deceive, injure, or damage, any 
person, shall be punished with imprisonment of either 
description for a term which may extend to one year, 
or with fine, or with both. 


487' Whoever fraudulently makes any false mark 
Fraudulent mak- ^pou any package, or receptacle, con- 
idg a false mark tainiug goods, with intent to cause any 
or r^ptacie con- public Servant or any other person to 
taming goods. believe that such package, or recepta- 
cle, contains goods which it does not contain, or that 
it does not contain goods which it does contain, or 
that the goods contained in such package or recepta- 
cle are of a nature or quality different from the real 
nature or quality thereof, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


488. Whoever fraudulently makes use of any 
FnnUhmsnt for such falso mark with the intent last 
' aforesaid, knowing such mark to be 
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false, shall be punished in the manner mentioned in 
the* last preceding section. 

489. Whoever removes, destroys, or defaces any 

property-mark, intending, or knowing 
it to be likely, that he may thereby 
cause injury to any person, shall be 
punished with imprisonment of either 
description for a term which may extend to one year, 
or with fine, or with. both. 

— ♦ — 

CHAPTER XIX. 

OF THE CRIMINAL BREACH OF 
CONTRACTS OF SERVICE. 

490. Whoever, being bound by lawful contract 

to render his personal service in con- 
tract of service veying OF conducting, any person, or 
^“7 Property, from one place to an- 
other place, or to act as servant to any 
person during a voyage or journey, or to guard any 
person, or property, during a voyage or journey, vo- 
luntarily omits so to do, except in the case of illness 
or ill-treatment, shall be punished with imprisonment 
of either description for a term which may extend 
to one month, or with fine which may extend to one 
hundred Rupees, or with both. 

Jllustf^ations, 

(a) A, a palanquin bearer, being bound by legal contract to carry 
Z from one place to another, runs away in the middle of the stage. 
A has committed the offence defined in this seiction. 

(b) A, a cooly, being bound by lawful contract to carry Z’s bag- 
gage from one place to another, throws the baggage away. A has 
committed the offence defined in this section. 

(c) A, proprietor of bullocks, being bound by legal contract to 
convey goods on his bullocks from one place to another, illegally 
omits to do so. A has committed the offence defined in this section. 

(d) A, by unlawful means, compels B, a cooly, to carry his bag- 
gage. B, in the course of the journey, puts down the baggage and 
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runs away. Here, as B was not lawfully bound to carry the baggage, 
he has not committed any offence. 

Commentary. 

It has been held by the High Court of Bengal that the words 

during a voyage or journey” govern the whole of this section, and, 
therefore, that breach of a contract to carry indigo from the field to 
the vats is not punishable under s. 490. (Neeonee v. Mullungha, 
6 Suth. Cr. 80 ; S.C. 2 Wym. Cr. 63 ; and see Saga v, Nirunjun, 9 
Suth. Cr. 12 ; S.C. 5 Wym. Cr. 29.) 

“ This section does not apply to servants hired by the month, and under a 
continuing implied contract to serve until the engagement is termin.ated by a 
month’s notice.*^ (Rulings of the Madras High Court, 27th Marcli, 18()3 ; S.C. 
Weir, 123 [216] .) Nor to a servant engaged in Madras at a monthly salary who 
absconded after arriving at Cuddapab. (Mad. H.C. Rulings, 7tb January 18()8 ; 
S.C. Weir, 124 [216j.) 

The first question under this and the two succeeding sections will 
be, whether the contract was one b}' which the defendant was legally 
bound. Putting cases of compulsion aside, the only doubt which is 
likely to arise upon this point is, where the undertaking has been 
gratuitous. The law upon this point is long settled, ?'/>., that a party 
who engages gratuitously to perform a service cannot be compelled 
to undertake it at all. But, if he do enter upon the performance of 
the task, he is bound to complete it. Since a new consideration 
arises from the very fact that, by undertaking the duty, he has 
induced the other to rely upon his performance of it and to entrust 
him with its discharge. (Sm. L.C. 205, 7th cd.) 

In one case, an action w'as brought against the stewards of a race 
course, whose services were unpaid, for negligence in performing 
them. Jtrvis, C.J., in giving judgment said, 

“ The rule is well laid down in Rmitli’s Mercantile Law, p. 112, where it is 
said, that ther.; is a difference between the principal's rights ngainst a remune- 
rated and against an nu remunerated agent. The former, liaving once engag<*d, 
may be compelled to proceed to the tusk which he has undertaken; the latter 
cannot, for his promise to do so being induced by no consideration, the rule 
cr 7iudo jiacto non oritur actio applies. But, if he do commence his task, and 
afterwards be guilty of misconduct in performing it, he will, though unremiinc- 
rated, be liable for the damage so occasioned, since, by entering upon the busi- 
ness, he has prevented the employment of some better qualified person. This 
passage applies to principal and agent, but the reasoning is applicable here.’* 
(Balfe r. West, 22 L.J.C.P. 175 ; S.C. 13 C.B. 466.) 

The only grounds upon which an excuse is admitted under this 
section are in the case of illness or ill-lreatment, though in s. 492 a 
further exception is introduced in favour of any other “reasonable 
excuse.” A servant would, therefore, be liable, who ran away on a 
journey at the approach of a tiger, or who refused to go on board 
a ship in a hurricane, or to travel through a district where cholera was 
raging. 

A refusal to pay wages actually due would not come under this 
head of ill-treatment, but would operate as a severance of the 
contract. But no refusal to give an advance would justify a servant 
in breaking off his engagement, unless such advance formed part of 
the contract. 



Sec. 490 ] 


(CRIMINAL BURACir OF CONTRACT. 


393 


The woid “voluntarily'* (see s. 39, ante p. 2;) will protect the 
servant in cases where lie has been prevented carrying out his 
engagement by accident, fraud, mistake, or superior force. It will be 
necessary to show that he broke his engagement, intending to do so 
at the time. (Rider v. Wood, 29 L.J.M.C. i. See Unwin v, Clarke, 
L.R. 1, Q.B. 424.) 

A different question would arise where the evidence showed that 
the defendant had voluntarily left his service, but under a bonO, fide 
belief that he was justified in doing so. In some recent cases upon 
somewhat similar Statutes in England, it had been suggested that a 
honfi fide and reasonable belief that the party was justified in his act 
was an answer to the criminal charge. (Ashmore v. Horton, 29 
L.J.M.C. 13 ; Willett V, Boote, Ibid. 6 ; Youle v. Mappin, Ibid, 
234.) But, in a later case upon the point, where the question directly 
arose, this doctrine seems to have been overruled. There the defend- 
ant had been apprenticed. 1 1 is master died, and the trade was 
carried on by the widow and executrix. The apprentice was advised 
by an attorney that the death terminated the apprenticeship. The 
Justices were of opinion that it did not, and convicted him for 
absenting himself without lawful cause. On appeal, the conviction 
was affirmed. Martin ^ B. said, 

“ This has been treated as entirely a e.riminal procaed’ncf. I doubt very much 
whether that is its true character. It seoms to me notliinpf more than a pro- 
vision by tho loKislature for the purpose of enforcing certain civil lights. The 
legislature may have reasonnbly taken into consideration instances of persons 
against whom it would bo idle to bring nn action. ^ The legislature may very 
reasonably and truly have said, this is entirely a civil case, but it is not a con- 
tract to be enforced in the ordinary way by a civil action. Wo, therefore, will 
take a more summary way of doing it, and will tre.at thi.<? civil contract as a 
matter punishable, not strictly criminally, but as a way of enforcing tbo per- 
formance of tbo contract. The question is, is it any answer to his wilfully and 
deliberatoly acting contrary to that which tho law by his own contract imposed 
npon him, that he was advised by a person to do so and so? It seems to mo 
that would be contrary to common sense, if a pt‘rson wilfully, knowingly, and 
designedly does that which is done in this case, he must take the const*(|nencos ; 
and one consequence is, that by Act of Parliament Justices have junsdiotion to 
punish him in u sense, that is, in the sense, it appears to me, to compel him to 
perform his contract.** (Cooper u. Simmons, 31 L.J.M.C. 138, 144.) 

In the section now under consideration and in s. 491 the offence 
consists simply in the “ voluntary omi.ssion** to do that which the 
defendant has contracted to do, and, therefore, the above observations 
seem to be exactly in point. Under s. 492 the words “without 
reasonable cause” are introduced, and, therefore, in indictments 
under that section, the argument may still prevail, that the party had 
reasonable cause to believe that his service had come to an end, or 
that he was justified in quitting it. 

Where the contract of seivice is a continuing one, the servant may 
be punished from time to time for refusing to serve under it. The 
contract is not terminated by indictment and punishment. (Unwin 
w. Clarke, L.R. i, Q.B. 417; Cutler v. Turner, 9 ibid. 502.) The 
contrary, however, appears to have been ruled in Bengal. (2 R.J. & 

P. 24 .) 

Explanation . — It is not necessary to this offence 
that the contract should be made with the person for 

50 
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whom the service is to be performed. It is sufiBcient 
if the contract is legally made with any person, either 
expx’essly or impliedly, by the person who is to per- 
form the service. 

Illustration. 

A contracts ^'ilh a DAk Company to drive his carriage for a month. 
B employs the Ddk Company to convey him on a journey, and during 
the month, the Company supplies B with a carriage which is driven 
by A. A in the course of the journey, voluntarily leaves the carnage. 
Here, although A did not contract with B, A is guilty of an offence 
under this section. 


491 - Whoever, being bound by a lawful contract 
Breach of con- I-® attend on, or to supply the wants of, 
tract to attend on auv person who, bv reason of youth, 
wants of helpless OF 01 unsouiidness OT mind, or of a 
persons. diseasc or bodily weakness, is helpless, 

or incapable of providing for his own safety, or of 
supplying his own wants, voluntarily omits so to do, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to three 
months, or with fine which may extend to two 
hundred Rupees, or with both. 

Commentary. 


I'his section is still moie remarkable than the preceding, as it con- 
tains no exception whatever, not even illness or ill-treatment. The 
latter may, perhaps, have been designedly omitted, lest a bearer 
might plead as an excuse for abandoning his infant charge that the 
latter had boxed his ears or kicked his shins. But why is illness not 
allowed? It may be suggested, that a person does not voluntarily 
omit that which he omits in consequence of illness. But, if so, why 
was the term introduced into s. 490? 


492 - Whoever, being bound by lawful contract 
in writing to work for another person 

Breach of a con- . 

tract to eervo at as an artificer, workman, or labourer, 
for a period not more than three years, 
is conveyed at the at any placc wilhin British India, to 

maBter 8 expense. ^ y • 1 p j i j i 

which, by virtue 01 the contract, he 
has been, or is to be, conveyed at the expense of such 
other, voluntarily deserts the service of that other 
during the continuance of his contract, or without 
reasonable cause refuses to perform the service which 
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he has contracted to perform, such service being 
reasonable and proper service, shall be punished 
with imprisonment of either description for a term 
not exceeding one month, or with fine not exceeding 
double the amount of such expense, or with both, 
unless the employer has ill-treated him or neglected 
to perform the contract on his part. 

Commentary. 

This section only applies to cases where tlie service is to be per- 
formed at some place different from that in which the defendant 
resided at the time the contract was made. Further, it only applies 
to cases of written contracts, and, therefore, the party can only be 
charged for breach of something contained in the writing. Oral 
evidence will be admissible to explain the meaning, or to identify 
the object of, the contract, but not to add to or vary its terms. 
(Indian Evidence Act, s. 92.) 

It will be observed that by this section it is required that the 
toniract, not merely the particular thing which the defendant promised 
to do, should be in writing, otherwise no prosecuvion can be instituted 
for its breach. Similarly, the English Statute of Frauds provides 
that in case of certain contracts, no action should be allowed unless 
the agreement upon which such action should be brought, or some 
note or memorandum thereof, shall be in writing.” Upon this 
Statute it has been long ruled that “ the term agreement comprehends 
contracting parties, a consideration, and a promise; all these must, 
therefore, appear in the writing.” (Smith Merc. L. 460.) As 
Mr. Justice Grose said, in the leading case upon the subject (Wain v. 
Warlters, 5 East., 19), 

What is required to bo in writing is the agreement, not the promise. Now 
the agreement is that which is to show what each party is to do or perform, 
and by which both parties aro to bo bound, and this is required to he in writing. 
If it were only necessary to show what one of them was to do, it would be suffi- 
cient to state the proiM'se made by the defendant w'ho w'as to ho churged with 
it. But if wo were to adopt this construction, it would be the means of letting 
in those very frauds and perjuries which it was the olqcct of the Statute to 
prevent ; for, without the parol evidence, the defendant cannot be charged upon 
the written contract for want of a consideration in law to support it.’’ 

In the present Code the word used is contract, not agreement. But 
the meaning of the words is identical, and the policy of both sections 
is obviously the same. The object of requiring the contract to be 
in writing is to put its terms beyond dispute, and to enable the Court 
to be certain whether it has been broken or not. If tlie names of 
the contracting parties were omitted it might be that the defendant 
had never been bound at all, or that he had been bound to a different 
person and had fulfilled his engagement with him. (See Sale v. 
Lambert, L. R. 18 Eq. i ; Potter v. Duffield, zitVf. 4; Thomas v. 
Brown, i Q.B.D. 714 ; Williams v, Jordan, 6 Ch. D. 517.) So, if the 
nature of the employment, or the place at which it was to be per- 
formed, were left out, it might be that the workman was willing to 
do all that he had agreed to do, but that his employer was trying to 
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force him to do something different. But it is by no means so clear 
that the consideration can be said to form part of what the workman 
had contracted to do. It represents wlua the other party has Con- 
tracted to do in return for his services. It may be that without proof 
of consideration the written contract could not be enforced. But if 
the consideration existed, the contract would not be void for want of 
stating what it was. Accordingly, the inconveniences of setting out 
the consideration in guarantees under English law was found so great, 
that it has been expressly enacted that such statement should not be 
necessary. (19 & 20 Viet. c. 97, s. 3. Amending Trade and Com- 
merce Laws.) It certainly would be most advisable that contracts 
for labour should set out both sides of the agreement, so that the 
Court might see whether the employer had done what was incumbent 
on him. But it can scarcely be said that a person would not be 
“ bound by lawful contract in writing to work for another person,” 
tliough the writing did not set out the wages which he was to receive. 

The contract must be in writing, but not neccssaril). in one writing. 

“ Provided the agrpera<'nt be reduced to writing it matter.^ notonlof how 
many difterent paners it is to be collected, so long as they can bo sutticneutly 
connected in sense. But this connection in sense must appear upon the docu- 
ments tncmselves, for parol e\idcncc is nut udmissiblo fur the purpose of con- 
necting thorn.” (1 Sm. L.C. 32(h) 

Therefore, if one letter contained an offer of a particular service 
on particular terms, and this offer were accepted by a lettei which 
referred to the previous one, either expressly or by necessary refer- 
ence, this would constitute a sufficient contract in writing. (Crane v. 
Powell, I..R. 4, C.P. 123.) But it would be otherwise it the second 
document merely said, ” 1 will accept your offer,” without anything 
to show what offer wa.s meant. 

The section speaks of the parly “ being bound by lawful contract in 
writing,” which shows that the contract iuelt must have been a 
written one. In this respect it differs from the Statute ot Frauds, 
which was equally .satisfied whether the agreement, or only a note or 
memorandum thereof, was in writing. Under the English Statute 
the writing is only necessaiy to evidence the contract, not to consti- 
tute it. (l Sm. L.C. 322.) Under this section the writing seems 
itself to be the contract. Hence, it seems doubtful whether the 
English decisions which rule that the .Statute of Frauds is satisfied 
by any offer in writing, made by the party to be charged, followed 
by a verbal acceptance by the other party, will apply to s. 492. 
fkeussv. Picksley, L.R. i, Ex. 342 ) Such a written proposal is a 
note or memorandum of an agreement, but can hardly be said to be 
a contract in writing, since it wants the acceptance which is neces- 
sary to turn it into a contract. In no case would a written offer by 
the employer, followed by a verbal acceptance by the servant, be siil- 
ficient, (P'elthouse v. Bindley, 31 L.J.C.P. 204; S.C. ii C.B.N S. 869.) 

Nothing is said of a signature. But as the defendant is to be 
“lawfully bound by a contract in writing,” I conceive that the writ- 
ing must contain sometlnng which, independently of oral evidence, 
will show that he had actually become bound, as, for instance, his 
i>ignature or mark. But where a contract began in the defendant's 
own handwriting, “ 1 , A. B., agree, this was held to be a siiffi- 

ticnt signature, even undei the Slatulc of Frauds which requires one 
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allhouf^h a blank had been left at the bottom of the memorandum 
(Knight V. Crockford, i Esp. 190.) But if from the form of the 
document it should appear that a future signature had been contem- 
plated, but never appended, as, for instance, where the instrument 
ended “as witness our hands,’* the mere insertion of the defendant’s 
name in the body of the document, even in his own handwriting, 
would not be a sufficient proof that he had become finally bound, 
unless there were some subsequent recognition oT it as complete. 
Still less, where such an instrument was not in the defendant’s 
writing at all. (Hubert Treherne, 3 M. Sc G. 734, 753.) Where 
the acceptance of an offer was by telegram, and the instructions to 
the telegraph clerk were signed by the defendant, but the message 
itself only contained his name written at the bottom as the sender of 
it, it was held that there was a sufficient signature to satisfy the 
Statute of Frauds. (Godwin v. Francis, L.R. 5, C.P. 295.) It would 
certainly be sufficient under this section. 

Although the names of both parties must appear in the contract, it 
is only necessary that the party against whom it is enforced should 
have signed it, or should appear to be bound thereby. For the object 
of the section is to protect the person against whom it is enforced, 
and where he has signed it, he cannot be subject to any fraud even 
though the other party has not signed it. (i Sm.L.C. 322.) 

The Bengal High Court has held that a labourer cannot be pun- 
ished twice for breach of the same contract. (2 R.J. & P. 24.) I pre- 
sume this applies to cases where both parties have rescinded the con- 
tract. But where, after punishment, he chooses to return and resume 
service under the same contract, I can see no reason why he should 
not be again punished for a second breach. Nor can I see why he 
should be allowed to rescind the contract, if his employer insists 
upon it as a continuing one. It has been expressly ruled in England 
that a labourer who has been punished for breach of contract may 
be indicted again, if he refuse to carry it out at the expiration of his 
imprisonment. (Unwin v, ( larke, I..R. i, Q.B. 417; CullerT/. Turner, 
9 ibid. 502.) "" 


CHATTER XX. 

OB" OFFENCES RELATING TO 
MARRIAGE. 


493 < Every man who by deceit causes any 
c o h a 1. i t a t i on woman wlxo is not lawfully married to 
caused by a man ijim to believc that she is lawfully mar- 
iug '' a" belief o: f ried to him, and to cohabit or have 
lawful marriage. gexual iiitercourse with him in that 
belief, shall be punished with imprisonment of either 
description for a term which may extend to ten 
years, and shall also be liable to fine. 
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494 . Whoever, having a husband or wife living, 
marries in any case in which such mai’- 
duriSg riage is void by reason of its taking 

orwifa* place during the life of such husband 

or wife, shall be punished with impri- 
sonment of either description for a term which may 
extend to seven years, and shall also be liable to 
fine. 

Commentary. 

See as to this, and the following section, Act III of 1872, ss. 15, 16. 
(An Act to provide for forms of marriage in certain cases.) 

Exception . — The section does not extend to any 
person, whose marriage with such husband or wife 
has been declared void by a Court of competent 
jurisdiction, nor to any person who contracts a mar- 
riage during the life of a former husband or wife, if 
such husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from 
such person for the space of seven years, and shall 
not have been heard of by such person as being alive 
within that time, provided the person contracting 
such subsequent marriage shall, before such marriage 
takes place, inform the person with whom such mar- 
riage is contracted of the real state of facts so far as 
the same are within his or her knowledge. 

Commentary. 

The first requisite under this section is to show that there was a 
valid subsisting marriage at the time of the second marriage. This 
must be strictly made out in all cases in which the existence of a 
previous marriage is an ingredient in the offence. (Empress v, 
Pitambur, 5 Cal. 566. See post note to s. 497.) The law relating to 
marriages of persons, one or both of whom are Christians and which 
are celebrated in India, is regulated by Act V of 1865 (Indian Marri- 
age Act), and by Stat. 14 & 15 Viet. c. 40, and Act V of 1852. 
(Marriage Act.) See, also, 58 Geo. Ill, c, 84, (an Act to remove 
doubts as to validity of certain Marriages) modified by Act XXIV 
of i860 (Scotch Church Marriages superseded and comprised in Act 
V of 1865, supra) and 28 & 29 Viet. c. 64. Parsee marriages ffe 
regulated by Act XV of 1865, and the re-marriages of Hindu Con- 
verts by Act XXI of 1866. (Native Converts Marriage Dissolution 
Act.) Act III of 1872 provides for persons who do not profess the 
Christian, Jewish, Hindu, Mahometan, Parsi, Buddhist, Sikh, or 
Jain religions. PiS regards marriages celebrated out of India, any 
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form of marriage which is proved to be valid by the law of the country 
where it took place is valid all over the world. (See Armitage v. 
Armitage, L.R. 3, Eq. 343.) For instance, where it appeared that 
the parties had lived together for five years in Virginia, and had been 
received in society as man and wife, and that by the law in force in 
Virginia at the time the cohabitation began no religious ceremony 
was necessary to the validity of a marriage, nor was any registry of 
marriages required to be kept, it was held that this constituted suffi- 
cient evidence of a marriage. (Rooker v, Rooker, 33 L.J. Mat. 42; 
Limerick v. Limerick, 32 ibid, 92; Patrickson v. Patrickson, L. R. i, 
P & D. 85.) And marriage may in civil cases be established by pre- 
ponderating repute and conduct, even though the repute is divided. 
(Lyle V, Ell wood, L.R. 19, Eq. 98.) Such evidence appears not to be 
admissible under the Indian Evidence Act, s. 50 in case of prosecu- 
tions under ss. 494, 495, 497 or 498. Every fair presumption will be 
made in favor of the legality of the marriage where both the parties 
have bond fide believed themselves to be married. Therefore, where 
it was proved that a marriage, followed by cohabitation, had taken 
place in a Roman Catholic Chapel, the Court held that it must be 
presumed that the Chapel was registered, and that the Registrar was 
present as required by State. 6 & 7 Will. IV, c. 85; (Sichel v. 
Lambert, 33 L.J.C.P. 137; S.C. 15 C.B.N.S. 781; R. t;. Cresswell, 1 
Q.B.D. 446; (Sastry Velaider v. Sembecetty, C App. Ca. 364.) 

** But while the forms of entering into the contract of marriage are 
to be regulated by the law of the country in which it is celebrated, the 
essentials of the contract depend upon the law of the country in which 
the parties are domiciled at the time of the marriage, and in which 
the matrimonial residence is contemplated.” (Per Lord Campbell^ 
C., Brook V. Brook, 7 Jur. N.S. 422 ; S.C. 9, H.L. 193.) Accordingly, 
where a man married the sister of his deceased wife in Denmark, 
where such marriages are valid, the marriage was declared to be 
void in England, both paities being domiciled English subjects, and 
a marriage of that sort being absolutely forbidden by English Law. 
(Brook V, Brook, ub. sup.) And conversely, a marriage celebrated in 
England between two domiciled Natives of Portugal was declared 
invalid, on the ground that being first cousins they were prohibited 
by the law of Portugal from marrying without a Papal dispensation, 
though in England the relationship was no bar. (Sottomayor v, 
DeBarros, 3 P.D. i.) And in the case of any Christian an incestu- 
ous, or polygamous, marriage would be a nullity, wherever celebrated. 
(Story Confl. L.. § 1130-114.) 

The Statute 5 & 6 Will. IV, c. 54, which declares marriages with 
the sister of a deceased wife to be absolutely void in England, has 
been ruled not to extend to India, even within the Presidency towns, 
(Das Mercesi;. Cones, 2 Hyde, 65,) But such marriages are by the 
law of England voidable during the life of the parties, even inde- 
pendently of the Statute. (R. v, Chadwick, ii Q.B. 173 ; S.C. 17 L.J, 
M.C. 33.) As regards persons, then, who have an English domicile, 
the Statute forms part of that personal law which they carry about 
with them wherever they go. (Brook v. Brook, ub, sup. p. 399.) And 
the same rule seems to apply even in the case of Native Christians 
married under Act V of 1865, (Indian Marriage Act) since the "legal 
impediments” referred to in that Act appear to be legal impediments 
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under the English law. (See ss. 17, 19 and 48, clause 2.) So, also, in 
a marriage before a Registrar under 14 & 15 Viet. c. 40, the cerlifi- 
cale is not to issue if any “ lawful impediments according to the law 
of England be shown.'* (s. 2.) But as regards East Indians, or others 
to whom the above Acts do not apply, the marriage is good till set 
aside, and cannot be questioned after the death of either of the parties 
to it. (R. V, Chadwick, ii Q.B. 235 ; S.C. 17 L.J.M.C. 33.) 

Section 494 only applies to those classes of persons to whom poly- 
gamy is forbidden, as, otherwise, the second marriage would not be 
void by reason of the continuance of the first. Therefore, a Hindu 
or Mahometan man would not come under its provisions, but a Hindu 
or Mahometan female would, since their law admits a plurality of 
wives, but not of husbands. (R. |udoo, 6 Suth. Cr. 69; S.C. 2 
Wym. Cr. 48 ; Mad. H.C. Rul., 28th June 1S70, (F.B.); S.C. Weir, 
127 [219]; Government of Bombay v. Ganga, 4 Bom. 330.) With 
some of the Hill tribes, for instance, the Todas on the Neilgherries, 
the case is just the opposite, each woman being the wife of all the 
brothers of the family. 

Where in the Bombay Presidency a custom was set up in the 
Talapda Koli caste that a woman might leave her husband without his 
consent and contract a valid marriage with another man, the High 
Court held that such a custom, even if proved to exist, was invalid, as 
being entirely opposed to the spirit of the Hindu law ; that the second 
marriage was, therefore, invalid, and that the man who contracted it 
was punishable under s. 497. (R. if. Karsan, 2 Bom. H.C. 124. Sec, 
too, Khemkor 1;. Umiashankur, 10 ibid. 381.) Rul in that case it 
was found as a fact that the prisoner did not believe that the woman 
had ceased to be the wife of her former husband. (R. v. Manohar, 5 
Bom. H.C.C.C. 18.) In another case, a custom was set up by virtue 
of which a man might marry a woman already married to another 
man, by paying a sum of Rupees 105 to the caste ; this, also, was 
pronounced by the Bombay High Court to be void for immorality. 
(Uji V. Halhi, 7 Bom, H.C, A.C. 133.) And in a still later case where 
the caste had met and authorized the second marriage of a w'oman, 
whose first husband was still alive but a leper, the Court held that this 
was no defence to an indictment, though it was found as a fact that 
both parties bond fide believed that the second marriage was legal. 
( R. w. Sambhu, 1 Bom. 347.) In a Madras case, where a custom was set 
upas existingin Southern India, thata woman might divorce her hus- 
band for cause shown, such as impotence, drunkenness, or miscon- 
duct, and then marry again, the High Court confined itself to saying 
that the custom had not been made out. (Carasoo Nachiarif. Gov- 
ernment, O.S. 62 of 1866.) In a case in Bombay a woman was in- 
dicted under this section for marrying again. The Court found that 
there was a custom among the Rajput Guzeratis to which she belong- 
ed, that a husband might divorce his w'ifc for incontinence, and that 
he had in fact divorced her, but not for incontinence. They held, there- 
fore, that the divorce was invalid, and that the offence was made out, 
but inflicted a light sentence on the ground that all parties believed 
that the woman was free to marry again. (Empress if. Urni, 6 Bom. 
126.) An agreement made between natives of Assam, that a mar- 
riage which was about to take place should become void in certain 
events which were named, was held to be invalid, as contrary to the 
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spirit of Hindu law and opposed to public policy. (Sitaram v. Mt, 
Aheeree, ii B.L.R. 129; S.C. 20 Suth. 49.) 

The following case occurred in Madras. A Christian convert 
married a wife according to the rites of the Christian religion. He 
then relapsed into Hinduism and married a second wife, a heathen, 
according to Hindu usages, his first wife being still alive. The 
Sessions Judge convicted him under s. 494, but the conviction was 
quashed on appeal by the High Court. (3 Mad. H.C. Appx. vii; 
S.C. Weir, 124, [217], 4 ibid. Appx. iii.) The Court said that it was 
evident that if the prisoner had really come under Hindu law, then his 
second marriage was not void by reason of the former having taken 
place, since the Hindu law permits of polygamy. If, however, he 
still continued under Christian law, then his marriage according to 
Hindu ceremonial was a mere nullity, and the second marriage was 
void from its inherent invalidity, and not by reason of the continuance 
of the former marriage. But in the converse case of a person already 
married becoming a Christian and then marrying again, the crimi- 
nality of the act would depend upon his previous religion. If he 
had been a Mahometan, his apostacy would dissolve the marriage 
union, and, therefore, the second marriage would be valid. (Bailhe 
Dig. 203.) But if he had been a Hindu, he could only re-marry 
lawfully, after complying with the requisitions of Act Xxl of 1866. 
(Native Convert’s Marriage Dissolution Act.) 

Under the corresponding English Statute (24 & 25 Viet. c. 100, 
s. 57, Cr. L.C.), it has been held that the offence is committed even 
though the second marriage is in itself void, independently of the 
fact of its being bigamous. 'Fhere, the second marriage was invalid, 
as being within the prohibited degrees of affinity, and it was con- 
tended on the authority of an Irish decision (R. v. Planning, 10 Cox) 
that the conviction was, therefore, wrong. This contention was 
overruled. Cockburn, C.J, said, 

*'Ia thus holding ibis not at all nocoseary to say tliat forms of marriage 
unknown to the law, as was the case in Burt v. Burt, (2 S.W. & T. 88; S.C. 
29 L.J. I*. & M. 1153, a caso of a Scotch marriatje celebrated in Atistralia, no 
evidence bein<j given that such marriages were recognized by locals would 
sniiice to bring a case within the ojieration of the Statute. We must not be 
understood to mean that every fantastic form of marriage to which parties 
might think proper to resort, or that a inarriago coroniony performed by an 
unauthori/icd person, or in an unauthorized pUice, would bo a marrying within 
the ra(?aning of the 57th section of 24 & 25 Viet, c. 100. It will be time enough 
to deal with a case of this description when it arises. It is suiiicient for the 
present purpose to hold, as we do, tlnit where a person already bound by an 
existing marriage goes through a form of marriage, known to and recognized by 
the law as capable of producing a valid marnage, for the purpose of a protended 
and lictitious marriage, the case is not the less within the Statute by reason of 
any l^ocial circumstances, which, independently of the bigamous character of 
the marriage, may 'constitute a legal disability in the particnlar parties, or make 
tho form of marriage resorted to specially inapplicable to their individual case.*’ 
(R. V. Allen, L.R. 1, C.C. 367.) 

The case of R. v. Fanning, thus formally overruled, was one where 
the second marriage, besides being bigamous, was void by Statute, 
as being celebrated by a Roman Catholic priest between a Protestant 
(who falsely represented himself to be a Roman Catholic) and a 
Roman Catholic woman. Suppose in India, where Hindu and 

51 
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Mahometan marriages are recognized by law, a Christian married a 
Hindu or Mahometan woman, according to the rites of the Hindu 
or Mahometan law, would such a marriage, if bigamous, be indictable 
under s. 494? According to R. Fanning it would not. Accord- 
ing to R. Allen apparently it would, if the Christian represented 
himself to be, and might reasonably be supposed to be, a Hindu or 
Mahometan. Otherwise, the ceremonial would probably, even by 
the English Judges, be considered to be only “a fantastic form ol 
marriage,” or to be celebrated by a person who could not have been 
considered to be authorized to perform it. 

It might also be suggested that the difference between the word- 
ing of s. 494, and of s. 57 of 24 & 25 Viet. c. 100, would lead to cases 
under it being governed by the decision in R. v. Fanning, even by 
those who agreed with the actual decision in R. v. Allen. The 
English Statute runs. “Whosoever, being married, shall marry any 
other person during the lile of the former husband or wife, shall be 
guilty of felony.” The Indian section punishes any one who, 
“ having a husband or wife living, marries in any case in which such 
marriage is void by reason of its taking place during the life of such 
husband or wife.” It might be contended, as it was held in Planning’s 
case, that the Indian Statute did not apply if the second marriage 
was void from reasons other than the fact of its taking place during 
the continuance of the first marriage. This view might be supposed 
to derive «?ome countenance from the language of HolUnmy, J., in 
the latter pait of his remarks in the case in 3 Slad. H. C. Appx. vii ; 
S.C. Weir, 124, [2 1 7]. My own opinion, offered, of course, with great 
diffidence, is, that the meaning and proper construction of both 
Statutes is the same, and that the phiase “void reason of its 
taking place during the life of such husband or wife” is intended 
to mark the distinction between cases where polygamy is permitted 
by the law of India and cases where it is forbidden. I cannot 
think that it was intended to give a character of innocence to a 
bigamous marriage, merely because it violates two .Statutes instead 
of one. 

At least two cases have occurred in India where Englishmen, 
married to Englishwomen, have adopted Mahometanism as theii 
religion, and then proceeded to divorce their English wives accord- 
ing to the rules of Mahometan law, and to marry Mahometan wives 
according to Mahometan ritual The question arises as to the 
criminality of such an act. It seems to me clearly to come within 
s. 494. The case is not in any way affected by the Madras decision 
as to the relapsed Hindu convert already cited. By the law of Eng- 
land, monogamy is an unalterable part of the status of every 
Englishman, and no change of religion, or even of domicilcj^ can 
in the view of English law affect that status. (Story Confl. L. 
§ Ii3«-ii4; Hyde v. Hyde, L.R. i, & D. 130.) Consequently 
the fact of conversion to Mahometanism, however genuine and 
sincere, could not in the case of an Englishman carry with it the 
right to contract a polygamous union. Such a marriage would, in 
the language of s. 494, be absolutely void by reason of its taking place 
in the life of the former wife. 

It will be observed that in Skinner i/. Orde, (14 M.I.A. 309,324) 
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the High Court of Allahabad expressed doubts as to the legality of a 
second marriage by a Christian who had adopted Mahometanism, 
and the Judicial Committee said they were well warranted in enter- 
taining such doubts. There, however, the husband was evidently 
not of English birth, and not subject to the incidents of an Englisn 
status. His case therefore was very much weaker than that of the 
Englishman under consideration, and was in fact .similar to that of 
the relapsed Hindu convert in Madras. 

The first proviso in the exception does not, I presume, exclude 
cases where a valid divorce may be affected without any judicial 
proceeding. For instance, the Mahometan law permits a divorce 
to take place under various circumstances, none of which calls for 
judicial interposition. (Macnaghten, M.L. 59, 296.) Under Hindu 
law a woman may be divorced by her husband for adultery, and, in 
some of the lowest castes, the woman so divorced may marry again. 
(1 Stra. H.L. 52; 2 Mac. H.L. 126.) According to the early Hindu 
law it would appear that even adultery had not the effect of severing 
the marriage tie, but that the husband was still under the obligation 
of maintaining his wife, though only upon a sort of starvation allow- 
ance. (2 Cole. Dig. 134-136. See Government of Bombay v, Ganga, 
4 Bom. 330.) 

Act XXI of 1866 provides for the case of native converts from 
Hinduism whose spouses remain heathens, and refuse on account of 
the change of religion to continue cohabitation. 

As to divorce in the case of Parsees, see Act XV of 1865, ss. 27-43, 
(Parsee Marriage and Divorce Act) and in the case of Christians, 
Act IV of 1869, (Indian Divorce Act.) 

In cases not coming within the final proviso of the exception, all 
that is necessary to make out a primSi facie case is to prove the two 
marriages, and that the first wife, or husband, was living when the 
second marriage took place. Of course, it would be open to the 
defendant to show that through a mistake he supposed the first wife 
was dead. (See s. 79, ante p. 48.) But in the case of a continual 
absence of seven years it has been held in England that the prose- 
cution must make out affirmatively that the defendant knew of his 
wife’s existence at some timeduring the seven years. (R. v. Curgerwen, 
L.R. I, C.C. t.) (see also R. v. Jones, XI Q. B. D. 118.) The 
same rule appears properly applicable to s. 494. 

Where a period of less than seven years has elapsed between the 
date at which the first wife was last heard of and the second marriage, 
there is no presumption either that she was alive, or that she was 
dead, at the date of the second marriage. Her continued existence 
at that date is a fact which must be made out by the prosecution 
like any other essential fact. Accordingly, where the parties sepa- 
rated in 1843 and the wife married again in 1847, and the Judge 
directed the jury that as there were no circumstances leading to any 
reasonable inference that the first husband had died, he must, there- 
fore, be presumed to have been living at the date of the second 
marriage ; this direction was held to be erroneous, and the conviction 
was set aside. (R. v. Lumley, L.R. i, C.C. 196; see Phend’s Trusts, 
L.R. 5, Ch. 139.) 
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495. Whoever commits the offence defined in the 
last preceding section, having con- 
Khh “nceah^nt sealed from the person with whom the 
j subsequent marriage is contracted the 
with whom . fact of the former marriage, shall be 
punished with imprisonment of either 
description for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

496* Whoever, dishonestly or with a fraudulent 
Marringe cere- intention, goes through the ceremony 
Th^rVugS with of being married, knowing that he is 
fraudulent intent jjot thereby lawfully married, shall be 

without lawful , J , J » 

marriage. punishcd With imprisonment of either 

description for a term which may extend to seven 
years, and shall also be liable to fine. 

497. Whoever has sexual intercourse with a 
person who is and whom he knows, or 
“ has reason to believe, to be the wife of 

another man, without the consent or connivance of 
that man, such sexual intercourse not amounting to 
the offence of rape, is guilty of the offence of adul- 
tery, and shall be punished with imprisonment of 
either description for a term which may extend to 
five years, or witli fine, or with both. In such case 
the wife shall not be punishable as an abettor. 

Commentary. 

The strictness of pi oof of marriage which is required in all cases 
where its exi.stence is an ingredient in the crime, is especially imper- 
ative in prosecutions under this section, where the fact of the mar- 
riage is not necessarily within the knowledge of the offender. In the 
case of R. v. Smith (4 Suth. Cr. 31, Cr. I.et. 10) the High Court of 
Bengal ruled that “ the absence of denial, on the part of the accused, 
of such a point as marriage between the parties in a criminal trial for 
adultery, would not be sufficient to establish the existence of such. 
It was clearly the duty of the judge to have placed this most impor- 
tant point beyond doubt by calling upon the prosecutor to produce 
the marriage certificate, or by some other evidence beyond his own 
statement, to satisfy the Court that he had legally entered into such a 
contract with the woman whom he declared to be his wife. The evi- 
dence of the woman was by no means conclusive, and should have 
been received with the greatest caution.” In R. v. Wazira (8 B.L.R. 
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Appx 63 ; S.C. 17 Suth, Cr. 5) which was a prosecution under s, 498, 
the^Court held that "the fact of their living together is sufficient to 
rais*e the presumption of their being man and wife. And it was for the 
prisoner to show that they were not married, and that Ghasita (the 
reputed husband) had no legal right to prevent her going away.” 
But this case was directly overruled by the same Court in a Full 
Bench decision. (Empress Pitambar Singh, 5 Cal. 366; Empress 
V. Kallu, 5 All. 233.) There, the prosecution being under s. 497, the 
only evidence of the marriage of tne woman was the statement of the 
prosecutor ' she is my wife by marriage,’ and the statement of the 
woman *I am married to Somea’ (the prosecutor). The Court held 
that this evidence was insufficient. The Judges in their order of refer- 
ence called attention to s. 50 of the Indian Evidence Act, which, 
after providingfcthat opinion expressed by conduct of persons with 
special knowl^ge is good evidence of relationship, goes on to state 
that such opinion shall not be sufficient to prove a marriage in pro- 
secutions under ss. 494, 495,497 or 498 of the Indian Penal Code. 
It is obvious that repute arising from mere cohabitation ought not to 
be sufficient evidence in such cases. It is difficult to see why the 
evidence of the alleged husband and wife themselves, if given with 
sufficient particularity as to time, place and circumstances, and sub- 
ject to cross-examination, should not be enough to prove a fact of 
which they might possibly be the only availaLiC witnesses, and as to 
which their evidence, if believed, is conclusive. 

The belief of the defendant as to the woman being the wife of 
another is a question of fact. Where a husband brought a suit 
against his wile for restitution of conjugal rights and a decree was 
given in his favour, leaving her the option either to return to her 
husband or to pay him a sum of money, and she took the latter 
course after which the alleged adultery took place, it was held that 
the defendant might have believed the woman was free to marry, and, 
if so, had committed no offence. (R. v. Manohar, 5 Bom. H.C.C.O.17.) 

In a case in Calcutta (R. v. Ward, 1862) a question was raised in 
the course of the trial as to the evidence necessary to establish 
sexual intercourse. It was contended that the same proof was 
required as in the case of rape, r/V., of actual penetration. {A?ite 
p. 308.) The point was reserved, but it became unnecessary to decide 
it. It is plain that the words in the explanation to s. 375 arc limited 
to eases of rape, and also that the object of them was tlie same as in 
Statute 9, Geo. IV, c. 74, s. 66, vts!,, to do away with proof of emission 
which used formerly to be required ; the object of the provision is to 
limit, not to extend, the evidence for the prosecution. I conceive 
the rule will be exactly the same as it is in the Divorce Court, where 
intercourse is inferred from acts of guilty familiarity, or even from 
opportunities sought for, and created by, the parties under circum- 
stances which leave no reasonable doubt of criminal intention. Of 
course, stronger evidence will be required under this Code than in 
the English Divorce Court, for the wife can be called as a witness 
against the adulterer under s. 497, whereas she cannot in a suit for 
dissolution of marriage. But her admissions, or confessions, out of 
Court will not be evidence against him. (Robinson v. Robinson, 29 
L.J. Mat. 178.) 

Another question arises as to the nature of the evidence which will 



406 ADUtTEBT AND CONNIVANOB, [Chap. XX, 

amount to consent, or connivance, on the husband’s part. In the case 
of Allen V. Allen (30 L.J. Mat. 2) the law upon this point was laid 
down as follows : 

^ **To find a verdict of connivance, yon mnet bo satisfied from the facts estab- 
lished in evidence that the husband so connived at the wife’s adultery as to give 
a willing consent to it. Was he, or was he not, an accessary before the fact ? 
Mere negligence, mere inattention, more dullness of apprehension, mere iudiff- 
eronce will not suffice ; there must be an intention on his part that she should 
commit adultery. . If such a state of things existed as would, in the apprehen- 
sion of reasonable men, result in the wife’s adultery — whether that state of 
things was produced by the connivance of the husband, or independent of it-- 
and if the husband, intending that the result of adultery should take place, did 
not interfere when he might have done so to protect his own honour, he was 
guilty of connivance.” 

This ruling- was almost literally followed by Sir Bittleston in 

his chargfe to the jury, in R. v. Mohideen Lubbay, 3rd Madras Ses- 
sions, July 4, 1862. He ended by saying, ” there must be a corrupt 
intention by acquiescence to assist in the commission of a crime.” 

But where the husband, after some angry discussion with his wife 
respecting the impropriety of her conduct, told her that she could not 
lead this life any longer, and that she must either give up her para- 
mour or give him up, and that she could not live with him any longer 
if she continued her intimacy with the former, after which she deli- 
berately left her husband, with full knowledge on his part that she 
was going to join the adulterer, and without his making any effort to 
prevent it, this was held not to amount to connivance. Sir. C. Cresswell 
said, 

” 1 cannot construe that into a wilUujj consent tbat the adultery should be 
committed. It is an unwilling consent given because she would not comply with 
the condition that he insisted upon of giving up the improper intimacy. By 
connivance 1 understand the willing consent of the husband, that the husband 
gives a willing consent to the act, although be may not be an accessary before 
the fact ; that, although he docs not take nn active part towards procuring it 
done, he gives a willing consent and desires it to be done. What this man 
desired was, not that the act should not bo done, but that she should not 
torment liim by keeping up au intimacy of this character, and at the same time 
living with him as his wife, and that she should give up the one or other.” 
(Mari’is V, Harris, 31 L.J. Mat. 69 ; Glennie v. Glennie, 32 ibid. 17.) 

The Penal Code merely uses the word consent, not willing consent, 
but I conceive that the above construction must be put upon the term. 
An unwilling consent is not a consent at all. It is simply a submission 
to what is unavoidable. 

On the other hand, evidence of merely passive acquiescence in a 
state of adultery after full knowledge of it, and without taking any 
steps to procure redress, has been held to be evidence of consent 
amounting to connivance, so as to disentitle the acquiescing party to 
a divorce. (Boulting v. Boulting, 33 L.J. Mat. 33.) Because a 
divorce is only granted when the applicant is feeling and suffering 
under a sense of wrong, when the complaint is preferred. But it 
may be questioned whether under the Penal Code an ex post facto 
acquiescence can be used except as evidence of an acquiescence 
previous to the act. If there was no consent, or connivance, up to 
the time the act was committed, then the offence is complete, and it is 
difficult to see how it can be obliterated by any subsequent consent. 
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This section is intended to protect the husband’s rights, and, there- 
fore, any consent, or connivance, which shows an abandonment by the 
husband of his claim to continence on the part of his wife will bar an 
indictment, even though the consent, or connivance, be to a different 
adultery from that which is specifically charged. Therefore, it is held 
that a consent to his wife’s adultery with one man is a bar to proceed- 
ings in the Divorce Court against another man, or against the same 
man for a subsequent act of adultery. (Gipps v. GIpps, 32 L.J. Mat. 
78; 33 ibid, 161.) This rests on the presumption that an assent once 
given continues. But a case might occur where a sinful wife might 
become reconciled to her husband, and resume a life of chastity, 
while he might resume his efforts to protect her virtue, and then, 1 
conceive, the right to prosecute would revive. 

Can a second prosecution be maintained against the same man for 
adultery with the same woman, she not having in the meantime 
returned to her husband’s protection ? The case actuall}' arose in the 
4th Sessions ol 1864, Bombay, and Ilore, J., directed the jury that 
the prosecution w'as maintainable, and that the former conviction was 
rather an aggravation of the offence. There, the woman had left her 
home before the first conviction, and lived in the prisoner’s house 
the whole time he was undergoing his sentence, and the adultery com- 
plained of in the second prosecution was committed in that house 
as ‘^^oon as the prisoner was released. With great respect for the 
learned Judge I conceive that no prosecution was maintainable. 
As Lord Chclfii'iford said in the case of Gipps v. Gipps, (33 I,.J. 
Mat. !()()), 

“It nui^t be borne in mind that tlio offence of adultery is complete in a single 
instuice ef guilty couru’ction with n married woman. Jt is tln' fiist net which 
eon-?! ittdes the crime, and though the adulterous inte»’COurse between the partiev 
should continue for years there is not a fresh adultery upon every repetition of 
the guilty nets, although all and each of them may furnish evidence of tho 
adultery itself. The iiiforenco which I draw from this view of the subject is, 
that if a hnsl'and, having tho light to divorce bis wife for adultery, abandons 
that right in considciation of a sum of money received from the adulter<*r, ho 
can never afterwards be a petitioner for a divorce on the ground uf his wife’s 
criminal intercourse with tho same person.” 

It seems to be an equally legitimate inference that a husband who, 
having a right to institute a prosecution for adultery, does so and 
enforces the full penally of the law against the offender, cannot 
punish him a second time for a renewal of intercourse which inflicts 
no fresh injury upon himself. Of course, it would be different if he had 
condoned the offence, and taken the ivifc back again into his societ}-. 

No Court shall take cognisance of an offence under s. 497 or s. 498 
except upon a complaint made by the husband of the woman, or in 
his absence by some person who had care of such woman on his 
behalf at llie time when such offence was committed (Crim. P.C., 
s. 199). But the death of the husband does not terminate a prosecution 
which has been once instituted by him. (4 Mad. H.C. Appx. Iv; S.C. 
Weir, 269.) As to withdrawal of the charge by the husband, see ante 
p. 195. J'he fact that the husband has appeared as a witness to 
prosecute a pri.soiier charged with committing rape upon his w'ife, 
does not amount to such a complaint by him as will sustain an 
alternative charge against the same prisoner for committing adultery 
with the wife. (Empress v, Kallu, 5 All. 233). 
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498 - Whoever takes, or entices away, any woman 
who is and whom he knows, or has 
reason to believe, to be the wife of any 

taJnniif away or cle- * 

taininK with a cri- other man from that man, or from any 
person having the care of her on behalf 
' of that man, with intent that she may 
have illicit intercouse with any person, or conceals, 
or detains with that intent, any such woman, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both* 

Commentary. 

The offence of faking away under this section is completed, though 
the woman goes voluntarily away with the man, and even though he 
goes with her by her solicitation. 

“ If, whilat the wife is living with her husband, a man Vnowingly goes away 
with her, in such a way as to deprive the husband of his control over her, for 
the purpose of illicit intercourse, that is a talcing from the husband within the 
meaning of the section. The wife’s complicity in the transaction is no more 
materi<il on a charge under this section than it is on a charge of adultery.” 
(R. V Kumarasami, 2 Mad. H.C. 331 ; S.C* Weir, 128.) 

“The word ‘ enticing’ implies some blandishment, or coaxing. 
Where the man and woman are perfectly agreed, the act of a third 
party who merely accompanies the woman from her husband’s house 
amounts only to an abetment.” (Rulings of Mad. H. C. for 1864 on 
s. 498. See also ante p. 303,) 

In a more recent case, where the Madras High Court reversed the 
conviction, they said, (4 Mad. H. C. 20; S.C. Weir, 130.) 

“ The words of the section ‘conceals or detains’ may and were, wo think, 
intended to be a.pplied to the enticing and inducing a wife to withhold, or con- 
ceal, herself from her husband, and assisting her to do so, as well as to physical 
restraint or prevention of her will or action. Depriving the husband of his 
proper control over his wife for the purpose of illicit intercourse is the gist of 
the offence, just as it is of the offence of taking away a wife under the same 
section (nVie 2 Mad. H.C. 331 ; S.C. Weir, 128, .supra), and a detention occa- 
sioning such deprivation may be brought about simply by the influence of 
allurements and blandishments. 

“Here, there is no reasonable evidence to show that the woman had not per- 
fect freedom to leave the house, or that any allurement, or persuasion, was 
required or used, to induce her to remain.” 

The taking away must be of a wife who is at the time living under 
the protection of her husband, or of some one acting on his behalf, 
though it is not necessary that she should be actually residing in the 
same house with such person. Therefore, a conviction was maintained 
when the prisoner had eloped with a wife from a house in Calcutta, 
hired for her by her husband, who was absent in Assam. The Court 
said, 

“ We cannot say as the Sessions Judge says, ' that a wife is always the pro- 
perty of her husband, whether he is absent or present but we think it quite 
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clear that a 'wife living ia her hnsband’s houMt or in a house hired by him for 
her occupation and at his expense, is during his temporary absence liviD|f under 
his protection, so as to bring the case within the meaning of s. 498, provided, of 
course, that the defendant knew, or bad reason to know, that she was the wife 
of the man from whose protection he took her, or on whose behalf the person 
from whom he took her had charge of her, and' also provided that he took her 
with the intent specified in the Act. To hold otherwise would be to declare tbe 
worst cases of seduction not punisiiable under the Penal Code.*’ (Mutty Khan 
V. Mnngloo, 5 Suth. Cr. 50; S.G. 1 Wym. Gr. 45.) 

The circumstance that the wife was being lodged, or maintained, at 
her husband’s expense appears to me quite immaterial, if she was 
living at the lime under her husband’s control and protection, 
whether he were present or absent, and the defendant took her away 
from that control and protection. Suppose all the money belonged 
to the wife, this could make no diflference in the crime of seduction. 

Where it is doubtful which of the offences enumerated in the 
section the accused has committed, the finding may be in the very 
words of the section, though such a finding should be avoided if 
possible. (R. v, Mothoora Nath, 22 Suth. Cr. 72.) 

As to the person who may prosecute under this section, see last 
paragraph of commentary to the preceding section. 

_4 

CHAPTER XXL 
OF DEFAMATION. 

499. Whoever, by words either spoken or intend- 
^ ed to be read, or by signs, or by visible 

representations, makes, or publishes 
any imputation concerning any person, intending to 
harm, or knowing, or having reason to believe, that 
such imputation will harm the reputation of such 
person, is said, except in the cases hereinafter ex- 
cepted, to defame that person. 

Explanation 1 . — It may amount to defamation to 
impute anything to a deceased person, if the impu- 
tation would harm the reputation of that person if 
living, and is intended to be hurtful to the feelings 
of his family or other near relatives. 

Commeataxy. 

In order to bring within the term of this section defamatory matter 
relating to a deceased person, it will be necessary to show, not only \ 
that the deceased might have complained of it, but also that it was 
written, or spoken, with the intention of insulting his surviving rela- * 
tions, I conceive that these words intended to be hurtful, &c.,” 
must be taken as meaning an express and primary intention, as dis- 
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tinguislied from' and implied intention. It would be indictable 
to rake up the vice's of a dead man for the sake of deliberately 
wounding his family; but no statements, however injurious, woufd be 
criminal, if made in the course of a bonA fide history, or biography, 
the subject of which was dead. As Lord Kenyon, C.J., said, in the case 
of R. V, Topham, (4 T.R. 122), 

“ Now to pay, in general, that the conduct of a dead person can at no time bo 
canvassed; to hold that, even after »ges are passed, the condnet of bad men 
cannot be contrasted with the good, would lv 3 to exclude the most useful part 
of histon% and, therefore, it most be allowed that such publications may be 
made fairly and honestly. Bnt, Jet this be done wlieiiever it may, whether 
soon or late after the death of the party, if it be done with a malevolent purpose, 
to vilify the memory of the deceased, and with a \iew to injure his posterity, 
then it is done with a design to break the peace, and then it is illegal.*’ 

It is to be observed that throughout this chapter the offence 
of defamation depends upon the injury to the individual affected by 
the calumny, and not, as in the English law, upon any supposed tend- 
ency of the act to bring about a bieach of the peace. (Report, 1837, 
P- 94 ) 

EJuplanation 2. — It may amount to defamation to 
make an imputation concerning a company, or an 
association, or collections of persons as such. 

Commentary. 

The point referred to in this explanation was much discussed in 
the Nil Durpan case in Calcutta, (see infra) where one of the 
questions that was argued was, whether a libel upon the Indigo 
Planters was an indictable offence on account of the indefiniteness of 
the class libelled. According to English law, libels upon a body of 
men were indictable where they applied to the entire body, so that 
any individual of that body had a right to consider himself assailed, 
or where the tendency of the libel was to create a breach of the peace 
by exciting public indignation against a particular class. In the 
latter case, however, the offence consisted, not in the defamation of 
the individual, but in the seditious results which were likely to be 
brought about. 

For instance, where the libel in its terms only referred to *‘An 
East India Director,” and was charged as being a libel on the East 
India Company, the objection was taken that this was not a libel 
against all the Directors. The Court held that under the circum- 
stances of the case it must be taken to be a reflection upon the whole 
body, and that this was a question of fact to be determined in the 
trial. As one of the Judges said, 

“ As ifc points out none in particular it must rollect upon all, and create a dis- 
trust of them in the public ; and, therefore), I thiuk the rule ought to be made 
absolute, and it will be for the jury* s consideration whether it rejlects upon all 
the Company.** (K. v. Jeuour, 7 Mod. 400.) 

The same principle was applied in the case of R. v, Williams-, where 
the libel affected the entire body of Clergy in Durham. (5 B. & A. 
595 ) But where the libel clearly only related to some of a class and 
there was nothing to show who the persons referred to were, it was 
held that even after verdict the conviction was bad. The Court said. 
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“the writing’ must descend to particulars acd individuals to make 
it a libel” (K. v. Orme, 3 Salk. 224 ; S.C. i Ld. Ravm. 486 ), that is, as I 
understand the words, the writing must be capable of being applied 
to specific individuals, either as being expressly referred to, or as 
being members of a class, the whole of which was stigmatised. (Ai^ 
see Le h^anu v. Malcolmson, i H.L. 637 ; Eastwood v. Holmes, i F. 
& F. 347.) This would seem to have been the ground of the decision 
in the Nil Durpan case. There, the pamphlet said, “ I present the 
Indigo Planters* mirror to the Indigo Planters’ hands. Now let 
every one of them, having observed his face, erase thd freckle of the 
stain of selfishness from his forehead.” Upon these words Sir B. 
Peacock is reported to have observed, 

“This certainly appears to trie to represent to the Indigo Planters that if they 
look into this paper, they would see a true representation each of himself. Is 
not this a reflection on a certain class ? Each of them was to look at it to find 
his own picture.” 

And, again, the Chief Justice said, 

“ It is unnecessary to decide in this cjase which of the Indigo Planters was 
alluded to iu this publication, because every one of them is asked to look into 
the mirror. Any one of them could say — ‘ I am one of tho men alluded to, and 
I have thereby suffered damages which I wish to recover.* Then comes the 
question as to the class itself. Is this Court to be inundated with suits f 
each individual member of that class? Has not th-j class itself a right to oe 
protected in a criminal prosecution, to obviate the necessity of each suing 
sepjiratoly ? I therefore tliink the class has been sutlicieutly described. toup. 
Court, Calcutta, July 24, 1861.) 

Where the particular individuals aimed at in the defamatory writ- 
ing were not expressed and could not be ascertained, the publication 
of the writing was still indictable if it had a tendency to create 
sedition, or disturbance. In one case the writing stated that a murder 
had been committed by several Jews who had recently arrived from 
Portugal, and wiio lived near Broad Street, in London. It was shown 
that in consequence of this libel several Jews who answered the 
de.scription had been assaulted. Here, also, the objection was taken 
that no particular Jews were specified, and that tlie charge could not 
be taken as pointing to any definite class. The Court said, 

“ Admitting an information for libel may be improper, yet the publication of 
this paper is deservedly punishiibio in an information for misdemeanour, ana 
that of the highc.st kind; such sort of advertisements necessarily tendiug to 
raise tumults and disorders among the people and iuflamc them with a universal 
spirit of barbiU’it.y agsiiust a whole body of men, as if guilty of crimes scarce 
practicable and totally incredible.” (2 Swaust. 508 note.) 

The case of R. v. Burdett (4 B. & A. 314) where the indictment 
merely stated that the libel was published of and concerning certain 
troopSy was also a case of a seditious libel, and the decision rested on 
the ground that the publication tended to excite disaffection against 
the Government. 

^ Seditious word.s, or writings, are now expressly provided for by 
s. 124A, ante p. 1 16. 

U seems to me that tlic effect of Explanation 2 is to leave the law 
iust as it has hitherto been laid down by the English authorities. It 
IS equally defamation to assail any person, or any company, associa- 
lion, or collection of persons. But in either case, the persons affected 
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must be ascertained^ or ascertainable. It would be defamation to 
libel all the missionaries, all the doctors, or all the Brahmins of 
India. But 1 conceive that a satire would not be indictable which 
merely held up to reprobation the supposed misconduct of certain 
unidentified individuals of those classes, provided the individuals 
i were not represented as being either co-extensive with the entire 
class... or fair specimens of the entke. class. If the imaginary per- 
sonage is merely, put forward as a type of some undefined portion of 
the class, no individual has been libelled, nor has any class been 
libelled. It would be defamatory to say that all doctors were quacks, 
that all missionaries were immoral, or that all Brahmins* were dis- 
honest, but a fiction would not be libellous because it introduced an 
ignorant physician, an adulterous chaplain, or a scheming sheristadar. 

Explanation 3. — Au imputation in the form of an 
alternative, or expressed ironically, may amount to 
defamation. 

Explanation 4. — No imputation is said to harm a 
person’s reputation unless that imputation directly 
or indirectly, in the estimation of others, lowers the 
moral, or intellectual, character of that person, or 
lowers the character of that person in respect of his 
caste, or of his calling, or lowers the credit of that 
person, or causes it to be believed that the body of 
that person is in a loathsome state, or in a state 
generally considered as disgraceful. 

Illustrations, / 

{a) A says, is an honest man; he never stole B’s watch;” 
intending to cause it to be believed that Z did steal B’s watch. This 
is defamation, unless it fall within one of the exceptions. 

{b) A is asked who stole B’s watch. A points to Z, intending to 
cause it be believed that Z stole B’s watch. This is defamation, 
unless it fall within one of the exceptions. 

(c) A draws a pictures! Z running away with B’s watch, intend- 
ing it to be believed that Z stole B’s watch. This is defamation, 
unless it fall within one of the exceptions. 

Commentary. 

This section is a tremendous advance upon the English Criminal 
Law. Under the latter system, mere words not reduced to writing, 
will not support an indictment, unless they tend to produce some 
public injury, as by being seditious, or grossly immoral; or by being 
uttered to a Magistrate in the execution of his duty, which brings 
the administration of justice into contempt; or by being spoken as a 
challenge to fight a duel, which leads to a breach of the peace. (3 Russ. 
197 — 205.) The law in respect to written defamation was stricter 
thouR[h hardly even so strict as the present section, and yet the 
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practical enforcing of it has been found to be wholly impossible. 
Even at civil law, oral defamation was not actionable, unless it charged 
the plaintiff with an offence punishable at law, or imputed to him 
some contagious disorder which would exclude him from Society, or 
ascribed to him misconduct or incapacity in his trade or profession, 
or unless some special damage could be shown to have arisen from it. 
(Broom Com. 762.) Under the present Code, however, any random 
dinner-table sarcasm may be treasured up, and made the subject of 
an indictment. It is obvious, too, what fatal facility for malicious 
charges such a law as this will produce. It will only be necessary 
to get one or two witnesses to swear to the use of a disparaging 
remark. Contradiction will be impossible, corroboration will be un- 
necessary, and as the charge implies nothing morally degrading, the 
shield of character, which in so many cases is the best protection 
against false accusations, will be worthless. It is not too much to say 
that if the law of defamation as laid down in this Code were to be 
carried out, the whole population of India would appear monthly at 
the dock. 

The language of s. 499, which speaks of words spoken or intended 
to be read, and of making or publishing an imputation, would seem 
at first to imply that an imputation not actually divulged might be 
indictable, so that the mere finding of a letter in a man’s desk might 
make him criminally liable. This, however, is not in my opinion the 
meaning of the clause. The definition contemplates two classes of 
people — those who produce slander, and those who promulgated the 
slander of others. But in neither case is there any slander at all till 
the defamatory words have been communicated to some one else, or, 
at all events, placed in course of communication so as to he beyond 
the control of the party using them. Hence; the mere writing of a 
libel is no offence, for it may never be known to any one but the 
writer, and till it is known it is no more an imputation against any 
person than it was while the thoughts remained in his own breast. 
But the mere delivering over, or parting with, the libel, with the 
intent to scandalize another, is such an uttering, or publishing, of 
the defamatory matter as makes the offence complete. Accordingly ; 
the fact of posting a letter amounts to a publishing, and it makes no 
difference whether the letter was open or sealed. (R. v, Burdett, 4 
B. & A. 143, 144.) Giving a letter to be copied is a publication. 
(Heckford v. Galstin, 2 Hyde, 274.) Sending a libel to a man’s wife 
is a sufficient publication. (Wenman v, Ashe, 22 L.J.C.F. 190; S.C. 
13 C.li. 836.) But it is not so where the libel is only sent to the party 
himself. (Phillips v. Jansen, 2 Esp. 624; Komul Chunder v. Nobin 
Chunder, 10 Suth. 184; Mohamed Ismail v. Mahomed Tahir, 6 
N.W.P. 38.) 

Where the article complained of has rfjjpeared in a newspaper, the 
readiest mode of proving publication is by the production from the 
office of the Magistrate or of the Court within whose jurisdiction the 
paper is published of the original declaration, or a certified copy of 
the declaration, which the printer and publisher are bound to make 
under Act XXV of 1867, s. 5, (Printing Presses and Newspaper) the 
production of which is sufficient evidence, unless the contrary is 
proved, that the person whose name is subscribed to the declaration 
was the printer, or publisher, of every part of the periodical whose 
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title corresponds with that of the periodical named in the declaration 
(s. 7.) The statement in the footnote of a newspaper that it is printed 
or published by such a person is not even primd facie ev\dei\ce against 
him that it was so published. (R. w. Stanger, L.R. 6 Q.B. 352.) 

The act must be done with the intention to harm, or the knowledge 
that harm would follow. No evidence will be required upon this 
point, where the words are themselves defamatory. As Holroyd^ J,, 
remarked in the case of R. v, Harvey, (2 B. & C. 267), 

“ If the matter pnblisliod was in itself mischievous to the public, the very act, 
of publiahiiig is primd /acie evidence to show that it was done nialo atiwio, for 
wbeu a publication having such an injurious tendency is proved, it is intended 
to have been done with a malicious intention, hocauso the principle of law is, 
that a party must always be taken to intend those things and those effects Avbioh 
naturally grow out of the act done. If, therefore, the effects naturally flowing 
from the act of publishing the liliellous matter in this case were mischievous to 
the public, it follows that the Judge was bound t> tell the jury that malice 
was, by law, to be inferred ; and that having been proved which, according^ to 
the principles of law, made inference of malice necessary, the onus of rebutting 
that inference was cast upon the defendant.** 

Malice, however, may be disproved by the defendant. He may 
show that the words do not in fairness bear the meaning put upon 
them, or that they are explained and cleared from their invidious 
construction by some other part of the same writing. And for this 
purpose, and conversely, for the purpose of showing malice, the whole 
of the document, whatever it may be, must be read together. (Arch. 
667.) 

First Exception . — It is not defamation to impute 
Imputation of anything which is true concerning any 

an, wuth which persoD, if it be for the public good that 

quires to bo made the imputation should bo made, or 
or published. published. Whether or not it is for 
the public good is a question of fact. 

Commentary. 

The truth of an accusation will not always be in itself a sulbcient 
defence. Private life ought to be sacred, and where no advantage is 
to be derived from publishing abroad the vices of another, the fact 
that those vices exist will not justify the act. But there are certain 
cases in which a man’s private sins are a matter of public concern. 
It would be lawful to publish the infidel opinions of a clergyman, 
though not of a physician ; the adulterous practices of a physician, 
though not of a barrister. These are matters in which the private 
vice becomes material, as Affecting the discharge of a public duty. 
(See Kelly v. Tinling, L.R, i, Q.B. 699.) This section, however, is 
wholly unnecessary, since it is included in the Ninth Exception. 
Every case protected under the First will also be protected under 
the Ninth Exception, but not vice versa, since under the former clause 
the truth of the imputation must be established, which is not neces- 
sary under the latter. 

Srennd Exception . — It is not defamation to express 
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in good faith any opinion whatever 
ofSwo respecting the conduct of a public ser- 

vant in the discharge of his public 
functions, or respecting his character, so far asms 
character appears in that conduct, aud no further. 

Commentary. 

Here, ap^ain, the law as laid down by the Code differs from tlie 
English criminal law, though, on this occasion, on the side of lenity. 
By English law, you might criticise the acts of a public servant, but 
you might not disparage his character; you might say that parti- 
cular conduct was unwise, impolitic, or illegal, but you might not 
say that the official behaved corruptly, maliciously, or treasonably. 
(See R. V. Lambert, cited i Russ. 337.) 

Under the present Code, however, any fair criticism which rested 
upon inferences drawn from public acts would be privileged, pro- 
vided there was no mis-statement of the facts from which the infer- 
ences were drawn. (Popham v, Pickburn, 31 L. J. Ex. 133, 136; 
S. C. 7 H. & N.891, nor only anincomplete and misleading statement 
of the truth. (Empress «. Kakde, 4 Bom. 298.) 

The words** in good faith’^ are defined by s. 52, {ante p. 28) as 
involving due care and attention. 

As to the burthen of proof, in cases where an imputation is justified 
on the ground that it was made in good faith, the following remarks 
of the original Commissioners may be cited with advantage. 

“ Whether an imputation be or he not made in pood faith is a question for 
the Courts of law. The burthen of the poof will lie sometimes on the person 
who has made the imputation, and sometimes on the person on whom tho 
imputation has heoii thrown. No pcneral rule can ho laid down. Yet scarcely 
any case could arise respecting which a sensible and impartial Judge would feel 
any doubt. If, for example, a public functionary wore to prosecute for 
defamation a waiter who has described him in general terms as incapable, tho 
Court would probably require tho prosecutor to give some proof of bad faith. 
If the prosecutor had no such proof to oiTer, the £;fcndant would bo acquitted. 
If the prosecutor wore to prove that the defendant had applied to him for 
money, had promised to write to his praise if the money were advanced, and 
had threatened to abuse him if the money were withheld, tho Court would pro- 
bably ho of opinion that tho defendant had not written in good faith and would 
convict him. 

“ On the other hand, if the imputation were an imputation of some particular 
fact, or au imputation which, though general in form, yet implied the truth of 
some particular fact which, if true, might he proved, the Court would, proba- 
bly, hold that the burden of proving good faith lay on the defendant. Thus, if 
a person were to publish that a Collector was in the habit of receiving bribes 
from the Zemindars of bis district, and were unable to specify a single case, or 
to give any authority for his assertion, the Courts would probably be of opinion 
that the imputation had not been made iu good faith.** (llenort. 1837 u. 10.3 
See Empress v. Bamanand, 3 All. 664.) ’ 

By Act XVIII of 1862, s. 27, (H.O. Grim. Law Amendment Act) it is pro- 
vided, that “ill proving the existence of circumstances as a defence under tho 
2ud, 3rd, 5th-10th exceptions to this section, good faith may be presumed unless 
the contrary appear.** 
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Third Exception . — It is not defamation to express 
in good faith any opinion whatdver 
persoH touktilg respecting the conduct of any person 
t\/n. *’“*’**“ touching any public question and re- 

specting his character, so far as his 
character appears in that conduct, and no further. 

Illustration, 

It is not defamation in A to express in jyood faith any opinion 
whatever respecting- Z’s conduct in petitioning Government on a 
public question, in signing a requisition for a meeting in a public 
question, in presiding or attending at such a meeting, in forming or 
joining any society which invites the pubi c support, in voting or 
canvassing for a particular candidate for any situation in the efficient 
discharge of the duties of which the public is interested. 

See Heinvood v. Harrison, L. R. 7, C. P. 606. Empress v, McLeod, 
3 All. 342. 

Fourth Exception . — It is not defamation to publish 
PaUication of a Substantially true report of the pro- 
Sh'gsof CoSrt^ ceedings of a Court of Justice, or of 
of Justice. the I’esult of any such proceedings. 

Commentarj. 

It is not necessary that everything should be given verbatim^ that 
every word of the evidence, of the speeches, and of the Judge’s charge 
should be inserted, if the report is substantially fair and correct. 
(Hoare v. Silvcrlock, 9 C.B. 20; Andrews v. Chapman, 3 C. & K. 
386.) But it is plain that a mere one-sided version, as, for instance, 
giving the speech for the prosecution and not that for the defence, the 
, examination, but not cross-examination, would not coinc under this 
rule. And, accordingly, where the report contained merely a short 
summary of facts, and then gave the speech of the defendant’s 
counsel, containing some obnoxious remarks, a plea that the libel 
was ‘ in substance a true and accurate report of the trial’ was held 
insufficient, as it appeared upon the face of the declaration that the 
libel did not contain a true and accurate report of the trial, since it 
neither detailed the speech of the counsel for the plaintiff, nor the 
evidence, nor even the whole of the speech of the counsel for the 
defendant, {ter Littledale^ J., Flint v. Pike, 4 B. & C. 482.) 

Proceedings introductory to, and in aid of, the final investigation 
by a Court of Justice are privileged. For instance, the examination 
of a witness on commission, orde bene esse ; so, in England, the pro- 
ceedings held in jail, before a registrar in bankruptcy, upon the 
examination of a debtor in custody. (Ryalls v. Leader, L.R. i. 
Ex. 296.) 

This privilege has been held not to extend to reports of the pro- 
ceedings at public meetings. This was so decided in a recent case 
(Davidson v, Duncan, 26 L. J.Q.B. 104 ; S.C. 7 E. & B. 229), where 
l-ord Campbell, C. J., remarked. 
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At Buoli meetings there may be a s[reat number of things spoken which are 
perfectly relevant, but are highly injurious to the character of others, and if a 
fair report of such statements is justifiable, in what condition would the injured 
party be, as he would have no opportunity of vindicating his character p We 
have no right to extend this privilege beyond what is already established. All 
wo have to do is to see whether, as the law now stands, a pany who is calumni- 
ated in this manner is without remedy ; and 1 think he is not/’ 

Similar decisions were given, where the libels cdmplained of were 
contained in reports of the proceedings of a Parish V.estry, (Popham 
V, Pickburn, 31 LJ. Ex. 133; S.C. 7 H. & N. 891,) and of a meeting 
of Poor Law Guardians, (Purcell «/. Sowler, 2 C.P.D. 215.) 

It has, however, been suggested that the principle on which 
Davidson r. Duncan was decided may require qualification, and it 
has been expressly ruled that the conduct of persons taking part in 
a public meeting, on an occasion of general interest, may be made 
the subject of fair and bond fide discussion, and that unfavourable 
comments upon such conduct will be privileged. (Davis v. Duncan, 
L.R. 9, C.P. 396.) 

Explanation . — Justice of the Peace, or other 
Officer holding an enquiry in open Court preliminary 
to a trial in a Court of Justice, is a Court within the 
meaning of the above section. 


Commentary. 

This is a relaxation of Engli.sh law, which formerly did not sanction 
the reporting of preliminary, or eaj parte, proceedings, such as those 
before a Coroner, Magistrate, Commissioner, or the like, unless they 
terminated in an acquittal. (Lewis v. Levy, 27 L.J.Q.B. 282; S.C. 
E.B. & E. 537.) Practically, however, every newspaper in England 
is full of such reports, and no one ever thinks of indicting them. 
The rule itself, loo, has been recently discredited. (Wason v, Walter, 
L.R. 4, Q.B. 94 ; Usill v. Hales, 3 C.P.D, 319.) 


Fifth Exception . — It is not defamation to express 
in good faith any opinion whatever 
respecting the merits of any case, Civil 
or Criminal, which has been decided 
by a Court of Justice, or respecting 
the conduct of any person as a party, 
witness, or agent, in any such case, or respecting 
the character of such person, as far as his character 
appears in that conduct, and no further. 


Merits of a caso 
decided in a Court 
of Justice ; or con- 
duct of witnesses 
and others con- 
cerned therein. 


Illustrations, 

(a) A says, “ I think Z’s evidence on that trial is so contradic- 
tory that he must be stupid or dishonest.” A is within this excep- 
tion if he says this in good faith, inasmuch as the opinion which he 

53 
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expresses respects Z’s character as it appears in Z’s conduct as a 
witness, and no further. . . 

(b) But if A says, •* I do not believe what Z asserted at that 
trial, because I know him to be a man without veracity,” A is not 
within this exception, inasmuch as the opinion which he expresses 
of Z’s character is an opinion not founded on Z’s conduct as a 
witness. 

Commentary. 

This section appears principally to aim at the opinions expressed 
upon a case after its decision. The privilege of parties, counsel, and 
witnesses in judicial proceedings will probably come under the 
Ninth Exception. 

Sixth Exception . — It is not defamation to express 
in good faith any opinion respecting 
lio^ierformMce”'* merits of any performance which 
its author has submitted to the judg- 
ment of the public, or respecting the character of 
the author so far as his character appears in such 
performance, and no further. 

Explanation. — A performance may be submitted 
to the judgment of the public expressly, or by acts 
on the part of the author which imply such submis- 
sion to the judgment of the public. 

Illustrations. 

(a) A person who publishes a book submits that book to the 
judgment of the public. 

(b) A person w'ho makes a speech in public submits that speech 
to the judgment of the public. 

(c) An actor, or singer, who appears on a public stage submits 
his acting, or singinff, to the judgment of the public. 

(d) A says of a book published by Z, “ Z’s book is foolish, Z must 
be a weak man, Z’s book is indecent, Z must be a man of impure 
mind.” A is within this exception if he says this in good faith, inas- 
much as the opinion which he expresses of Z respects Z’s character 
only so far as it appears in Z’s book, and no further. 

(e) But if A says, “ I am not surprised that Z’s book is foolish 
and indecent for he is a weak man and a libertine,” A is not within 
this exception, inasmuch as the opinion which he expresses of Z’s 
character is an opinion not founded on Z’s book. 

Commentary. 

Handbills, posted up, or distributed, in public, come within this 
exception. (Paris v. Levy, 30 L.J.C.P. ii ; S.C. 9 C.B.N.S. 342.) 

i'hc extent to which criticism in the public press may be pushed 
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was much discussed in the case of Campbell v, Spottiswood, (32 
L.J 43 *®* *^5; S.C. 3 B. & S. 769.) There, the plaintiff, who was 
the proprietor and editor of a religious paper called the British 
Ensign, had published a series of letters in which he strongly 
advocated the conversion of the Chinese, and as a means towards 
that end called upon the public to purchase 100,000 copies of the 
British Ensign. He also, from time to time, referred by name to 
persons who supported his paper, one of them in particular being a 
subscriber to the startling extent of 5,000 copies. The alleged libel 
was contained in an article in the Saturday Review ^ which embodied 
two distinct insinuations,^#'^/, that the subscription list was fictitious, 
and fabricated for the purpose of decoying genuine subscribers ; 
secondly^ that the plaintiff was putting forward religious aims and 
motives, solely for the purpose of selling his paper and filling his 
own pockets. The jury found a special verdict, that both insinu- 
ations were untrue, but “that the writer of the article did believe 
the imputations in it to be well founded.*’ 

Upon a motion to set aside the verdict it was held, firsts that a 
writer in a public periodical has no other right than that of any other 
person of freely discussing the public acts or writings of another ; 
secondly^ that although criticism of this sort is a man’s right, it is 
not his duty, in the sense in which it is a dut; to speak unreservedly 
in giving a character to a servant, or in bringing the conduct of a 
subordinate to the notice of his official superior, and, therefore, that 
such criticism is not “a privileged communication.** Therefore, 
thirdly^ that where the statements are in their nature defamatory, 
malice in law will be assumed, and that whatever the intention, or 
belief, of the writer may have been, the only defence is to prove that 
the imputations are true. Had this article been made the subject of 
an indictment under the Penal Code, I imagine that the second 
imputation might have been justified under the Sixth Exception, if 
the jury were of opinion that the letters commented on were fairly 
susceptible of the inference drawn from them by the reviewer ; but 
that no such justification could have been advanced for the first 
imputation, since nothing in the letters themselves could properly 
support the assertion that the alleged subscribers were mythical 
persons. 

Seventh Exception . — It is not defamation in a per- 
son having over another any authority, 
either conferred by law, or arising out 
of a lawful contract made with that 
other, to pass in good faith any cen- 
sure on the conduct of that other in matters to which 
such lawful authority relates. 

Illustration, 

A Judge censuring in good faith the conduct of a witness, or of an 
officer of the Court ; a head of a department censuring in good faith 
those who are under his orders ; a parent censuring in good faith 
a child in the presence of other children ; a schodmaster, whose 


Censure passed 
in good faith by 
a person having 
lawful authority 
over another. 
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authority is derived from a parent, censuring in good faith a pupil in 
the presence of other pupils ; a master censuring a servant in good 
faith for remissness in service ; a banker censuring in good faith the 
cashier of his bank for the conduct of such cashier as such cashier — 
are within this exception. 

Commentary. 

In the case of Dawkins v. Lord Paulet (L.R. 5, Q.B. 94) it was held 
by three Judges, in opposition to the opinion of Cockhurny C.J., that 
no action would lie by an inferior officer against his superior for 
reports upon his conduct written by such superior in the ordinary 
course of his military duty, even though they were written malici- 
ously and without reasonable, or probable, cause. The words 
“ in good faith” contained in this section show that the view taken 
by the Chief Justice is the one which is to be applied to its con- 
struction. 

Eighth Exception . — It is not defamation to prefer 
in good faith an accusation against 
any person to any of those who have 
lawful authority over that person, 
with respect to the subject-matter of 
accusation. 

lllustraiion , 

If A in good faith accuses Z before a Magistrate ; if A in good 
faith complains of the conduct of Z, a servant, to Z’s master; if A in 
good faith complains of the conduct of Z, a child, to Z's father, A is 
within this exception. 

Commentary. 

Communications of this sort have been held to be privileged, even 
though the peison addressed was not the official superior of the party 
complained of, and had not the power to remove him, provided he 
was a person whose official position made it his duty to enquire into 
the alleged misconduct. (Harrison v. Bush, 25 L.J.Q.B. 29, over- 
ruling in this respect Blagg v. Sturt, 10 Q.B. 899.) 

Where, also, a privileged communication has been made, in conse- 
quence of which an enquiry takes place, everything that is said or 
written bond fide and relevant to the enquiry and in furtherance 
of it is equally privileged. (Beatson v, Skene, 29 L.J. Ex, 430; 
S.C. 5 H. & H. 838.) 

Ninth Exception . — It is not defamation to make 
an imputation on the character of 
another, provided that the imputa- 
tion be made in good faith for the 
protection of the interest of the per- 
son making it, or of any other person, 
or for the public good. 


1 in pu tatio n 
made in good faith 
by a person for tbo 
protection of bis 
'interest. 


Accusation pre- 
f p r r e d in good 
faith to a duly 
antborized person. 
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Illustrations. 

(c^ A, a shopkeeper, says to B, who manap^es his business, “ Sell 
nothing to Z unless ne pays you ready money for 1 have no opinion 
of his honesty.” A is within the exception if he has made this 
imputation on Z in good faith for the protection of his own interest. 

(b) A, a Magistrate, in making a report to his superior officer, 
casts an imputation on the character of Z. Here, if the imputation 
is made in good faith and for the public good, A. is within the 
exception. 

Commentary. 

Under this head will come the privilege of Counsel, to whom the 
greatest latitude is allowed in the conduct of a cause. As Holroyd, 
J., observed in an action against Sir James Scarlett, 

** No action is maintainable against tbo party, nor, consequently, against tbo 
counsol, who is in a similar situation, for words spoken in a course of justice. 
If they be fair comments upon tbe evidence and be relevant to the matter in 
issue, tbon unless express malice be shown the occasion jiistihos them. If, 
however, it be proved that they were not spoken hondfde, or express malice be 
shown, tbon they may be actionable. At least, our judgment in tbe present 
case does not decide that they would not be so. (Hodgson v. Scarlett, 1 B. & 
A. 246.) 

An attorney acting as a counsel is similarly privileged (Mackay v, 
P'ord, 29 L.J. Ex. 404; S.C. 5 H. & N. 792), and a Vakeel in the 
Mofussil would come under the same rule. (See Act I of 1872, s. 150. 
Ind. Ev.) 

Nor can any words, however defamatory and libellous in themselves, 
be made the ground of an indictment by English law when used in 
an affidavit made in any judicial proceeding, or in a defence made by 
a party to suit. (Henderson v. Broomhead, 28 L.J. Ex. 360; S.C. 4 
H. k N. 569; Hodgson v. Scarlett, i B. & A. 240, 244. See Bank of 
British North America v. Strong, i App, Ca. 307.) 

The privilege of witnesses at a trial is even stronger, because they 
only speak in reply to questions put to them, which they cannot 
refuse to answer, and since there is an express remedy by indictment 
for perjury if they say anything which they know to be untrue. 
Hence, it has been held in England that even an action for damages 
will not lie against a witness for anything he said in his evidence, 
even though the statement be false and defamatory, and uttered 
maliciously, and without reasonable and probable cause for believing 
it to be true, and though the plaintiff has suffered damages in conse- 
quence of it. One result, as Jervisy C.J., pointed out, 

“ Would be this, that in a civil suit you would bo trying a witness for perjury 
on the evidence of one witness, which you cannot do in a criminal proceeding 
without tbe evidence of two.” (Kevis v. Smith, 25 L J.O.P. 195 ; Acc. DawHua 
V. Ld. Kokeby, L.R. 8, Q.B 255 ; affd. L.R. 7. tf.L. 744 ; Soaman v. Netborclift, 
1 C.P.D. 540. And iu the P.C. Gunnesh Dutb v. Mugueeram, 11 B.L.R. 321 ; 
S.C. 17 Suth. 283.) 

And so it was held with regard to language used by a Coroner in 
addressing a jury (Thomas v. Chirton, 31 L.J.Q.B. 139 ; S.C. 2 B. & 
S. 475), and by a County Court Judge while trying a case Scott v, 
Stansfield, L. R. 3, Ex. 220.) 

But the insertion of the words “in good faith” makes the rule 
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more stringent under the Penal Code. Accordingly, it has been held 
in Bengal that a charge will lie against a person for defamatory 
expressions used by him against his prosecutor, while he was a 
defendant in a criminal case, when those expressions were not used 
with “due care and attention.” (R. t?. Pursoram, 3 Suth. Cr. 45, 
reviewing judgment in 2 Suth. Cr. 36; S.C. 5 R.J. & P. 42 ; R. v, 
Kikabhai, 9 Bom. H.C. 459; Abdul Hakim v. Tej Chandar, 3 All. 

815-) 

Where the ' defendant, the President of an Insurance Company, 
informed the superiors of the plaintiff, who was the captain of a 
ship, that if the plaintiff was continued in the command thereof his 
company would not insure the ship, the defendant bond fide having 
reason to believe that the plaintiff was of intemperate habits — the Privy 
Council held “ that the representation made by the Society was clearly 
one made in the conduct of its own affairs, and in matter in which their 
own interest was concerned.” (Hainon v, Palle, 4 App. Ca. 247.) 

It is singular that the right to publish with impunity a report of a 
parliamentary debate, which contains matter defamator}^ of an indivi- 
dual, should not have been established till quite recently. It has now, 
however, been settled that such a right does exist, on the same ground 
as that which justifies the publication of proceedings in a Court of 
Justice, vis.y the advantage of publicity to the community at large. 
(Wason v, Walter, L.R. 4, Q.B. 73.) 

Where, after an election, the agents of one candidate transmitted 
to the agents of another candidate a certificate, stating that the latter 
had been guilty of bribery, this was held not to be privileged, (Dicke- 
son V, Hilliard, L.R. g, Ex. 79.I It is obvious that no benefit to the 
public, or to the defeated candidate, could arise from the assertion 
that the successful candidate had been guilty of bribery. It was not 
a necessary step towards taking proceedings to set aside the election, 
and the person to whom it was made had no jurisdiction over the 
supposed guilty party. 

Tenth Exception . — It is not defamation to convey 
a caution in good faith to one person 
Cantion intended against another, provided that such 
person to whom it cautiou 06 intended for the good of 
thrpnbufgood!" the person to whom it is conveyed, or 
of some person in whom that person 
is interested, or for the public good. 

Commentary. 

There are many occasions in private life in which it is absolutely 
necessary to give one’s opinion freely of others in a manner which 
may be very injurious to them. As Lord EllenboYough^ C.J., said in 
a case which has already been frequently referred to (Hodgson v, 
Scarlett), 

“The law privile(;es many communications, which otherwise might be con- 
sidered as calumnious, and become the subject of an action. In the case of 
master and servant, the convenience of mankind retiuires that what is said in 
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fair commnnicaiion between man and man, upon the subject of character, 
should be privileged if made bond fide and without malice. If, however, the 
party*giving the character knows what he says to be untrue, that may deprive 
him of the protection which the law throws around such cummunications.” 
(I B. & A. 240.) 

And, so, the rule has been laid down, "that if the circumstances 
bring the Judge to the opinion that the communication was made in 
the discharge of a moral, or social, duty, or on the ground of an inter- 
est in the party making it with a corresponding interest in the party 
receiving it, and that the words which passed were delivered in the 
honest belief that the party was performing his duty in making the 
communication, the Judge is to say that the action fails.” (Per Erie, 
C.J., Whitely v, Adams, 33 I...J.C.P. 89, 491 ; S.C. 15 C.B.N.S. 392; 
Cowles V. Potts, 34 L.J.Q.B. 247; Lawless 7;. Anglo- Egyptian Co., 
L.K. 4, Q.B. 262; Wren v. Shield, Ibid, 730.) See, also, a very full 
discussion of the law in Henwood v. Harrison, L.R. 7, C.P. 606; 
Hart^;. Gunpach, L.R. 6, H.L. 439; Laughton v. Bp. of Sodor and 
Man, /bid. 495 ; Hatnon u. Falle, 4 App. Ca. 247. 

And, so, 

" Words spoken bnndfidet by way of moral advice, are privileged ; as, if a man 
write to a father advising him to have bettor regard to his children, and using 
scandalous words, it is only reformatory, and shall not be intended to be a libel. 
But if, in such a case, the publication should be in a newspaper, though the 
pretence should be reformation, it would be libellous.” (Roscoe, 4^ ; Somervill 
y. Hawkins, 20 L J.C.l’ 131 ; S.C. 10 O.B. 583.) 

For, in the latter case, the injury done by spreading the evil report 
is greater than the object in view requires. And it is as well to 
observe, that the privilege extended to all such communications goes 
no further than necessity involves. That which it may be quite 
justifiable to say, or write, to a particular person will become libel- 
lous if spread abroad to the world. Even in the case of a member of 
Parliament who publishes an amended version of his speech, he is 
liable for that, though he might have spoken the same words in his 
place with impunity. (R. v. Fleet, i B, & A, 384.) 

And, so, a printed letter by a clergyman, professing to warn his 
parishioners against a new school on the ground that the school- 
master was acting in opposition to his authority, was held not to be 
privileged. (Gilpin v. Fowler, 23 L.J.Ex. 152.) 

On the same ground, a letter stating the conduct of a dismissed 
servant, which might have been considered privileged if it had been 
limited to a recital of facts, was held to have lost that privilege, 
inasmuch as it contained expressions about the plaintiff being a 
raving madman, and other expressions which were, in the opinion of 
the Court, excessive. (Fryer v. Kinnersley, 33 L.J.C.P. 96; S.C. 15 
C.B.N.S. 422.) In England, where the occasion justifies impu- 
tations which are themselves defamatory, the use of language more 
violent than is necessary is evidence of malice, but not conclusive, 
and if malice is in fact negatived the privilege is not taken away. 
(Cowles V. Potts, 34 L.J.Q.B. 247, 250; Spill v. Maule, L.R. 4, Ex. 
232.) But under the Penal Code such expressions would lose their 
privilege if used without that "due care and attention” which is 
essential to "good faith.” (See ante p. 415.) 

Where a communicaition which is privileged as regards the persons 
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by whom and to whom it is addressed, necessarily contains a defama- 
tory statement against a third person, this is also privileged. r For 
instance, when a parishioner mentioned to the rector of his parish 
a public rumour which imputed fraud to him and to his solicitor, the 
parishoner was held to have a good defence to tlie action brought by 
the solicitor. (Davies Shead, L.R. 5, Q.B. 608.) 

500. \Yhoever defames another shall be punished 

with simple imprisonment for a term 
which may extend to two years, or 
with fine, or with both. 

501. Whoever prints, or engraves any, matter, 

. knowing, or having good reason to 

engraving matter believe, that such matter is defamatory 
f^tor^ **** person, shall be punished with 

simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 

502. Whoever sells, or offers for sale, any print- 

ed, or engraved, substance containing 
Sale of printed defamatory matter, knowing that it 
or engraved sub- contains such matter, shall be punished 

stance containing ..i* j 

‘defamatory mat- With Simple imprisonment for a term 
which may extend to two years, or 
with fine, or with both. 

— . — 

CHAPTER XXII. 

OF CRIMINAL INTIMIDATION, INSULT, 
AND ANNOYANCE. 

503 Whoever threatens another with any injury 
to his person, reputation, or property, 
daUen!*”** porson, or reputation, of any 

one in whom that person is interested, 
with intent to cause alarm to that person, or to cause 
that person to do any act which he is not legally 
bound to do, or to omit to do any act which that 
person is legally entitled to do, as the means of 
avoiding the execution of such threat, commits cri- 
minal intimidation. 
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Commentary. 

Tiie word injury is defined by s. 44 {ante p. 29) as denoting any 
harm illegally caused to another. Therefore, it will not be an offence 
to threaten another with an action, or indictment, which might law- 
fully be preferred against him, (R. v. Moroba, 8 Bom. H.C.C.C. loi.) 
Though if he obtained money by the threat, it would apparently be 
punishable under s. 388, and s. 213. 

The threat need not be directly addressed to the party whom it is 
intended to influence. It is sufficient, although it is addressed to 
others, if it is intended to reach the ears of the party threatened, 
and is used with any of the intentions stated in the section. (Rulings 
of Mad. II. C. of 1865, on s. 503; S.C. Weir, 132 [226].) 

Explanation . — A threat to injure the reputation 
of any deceased person in whom the person threat- 
ened is interested, is within this section. 

Illustration, 

A, for the purpose of inducing B to desist from prosecuting a civil 
suit, threatens to burn B’s house. A is guilty of criminal intimidation. 

504 . Whoever intentionally insults, and thereby 

gives provocation to any person, in- 
sni "t^th 'intliit to tending, or knowing it to be likely, that 
such provocation will cause hiim to 
break the public peace, or to commil? 
any other offence, shall be punished with imprison- 
ment of either description' for a term which may 
extend to two years, or with fine, or with both. 

Commentary. 

See as to the summary jurisdiction of the Magistrates, over offences 
under this section and s. 506, Crini. P.C., s. 260 (i), 

505 . Whoever circulates, or publishes, any state- 

ment, rumour, or report which he 

report with futout ws to be false, with intent to cause 

to cause mutiny or any officGr, soldieF, or sailor in the 
tuVstotof&o.”^* Army or Navy of the Queen to mu- 
tiny, or with intent to cause fear or 
alarm to the public, and thereby to induce any per- 
son to commit an offence against the State or against 
the public tranquillity, shall be punished with impri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both. 

51 
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506. Whoever commits the offence of criminal 
P,.ni8hment for intimidation shall be punished \titU 
criminfti intimida,. imprisonment of either description for 
a term which may extend to two years, 
or with fine, or with both ; and if the threat be to 
If threat bo to ®nuse death or grievous hurt, or to 
cause death or cause the dcstructiou of any property 
grierotts hurt, &c. cause au offence punish- 

able with death, or transportation, or with imprison- 
ment for a term which may extend to seven years, or 
to impute unchastity to a woman, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, or with fine, or 
with both. 


507. Whoever commits the offence of criminal 
intimidation by an anonymous commu- 
niidltk>n^*by”*an nication. Or having taken precaution 
anonymous com- -fco couceal the name or abode of the 

municatiou. 

person from whom the threat conies, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to two yeai’s, 
in addition to the punishment provided for the offence 
by the last preceding section. 


508. Whoever voluntarily causes, or attempts to 
cause, any person to do any thing 
indfinr" ptsoJ that person is not legally bound 

to believe that he to do, OF to omit to do anything which 
an object of the he IS legally entitled to do, by mduc- 
ing, or attempting to induce, that per- 
son to believe that he, or any person in 
whom he is interested, will become or will be rendered, 
by some act of the offender, an object of divine dis- 
pleasure if he does not do the thing which it is the 
object of the offender to cause him to do, or if he 
does the thing which it is the object of the offender 
to cause him to omit, shall be punished with impri- 
sonment of either description for a term which may 
extend to one year, or with fine, or with both. 
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Illustrations, 

((>) A sits dhurna at Z’s door with the intention of causing it to- 
be believed that by so sittinpf he renders Z an object of divine dis- 
pleasure. A has committed the offence defined in this section. 

(h) A threatens Z that unless Z performs a certain act, A will kill 
one of A’s own children, under such circumstances that the killing 
would be believed to render Z an object of divine , displeasure, A 
has committed the offence defined in this section. 

Commentary. 

The words “ by some act of the offender*’ must be read with the 
verb “become,” as w'ell as with the verb “be rendered,” otherwise 
the eloquence of a preacher who draws a double contribution at a 
charity sermon, by exciting the spiritual fears of his congregation, 
would be criminal. It would be criminal for a clergyman to curse 
an olTendei from the altar, as used occasionally to be done in Ireland 
within my memory. 

509 . Whoever, intending to insult the modesty 
, of any woman, utters any word, makes 

turo intended to ^iiy souiid or gestuFo, OF exhiDits any 
object, intending that such word or 
sound shall be hoard, or that such ges- 
ture or object shall be seen by such woman, or in- 
trudes upon the privacy of such woman, shall be 
punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 

Commentary. 

Ihis section assumes the modesty of the woman and an intention 
to insult it; therefore no offence will have been committed where the 
woman is of a profession, or character, which negatives the existence 
of scrupulousness. Nor, I conceive, would there be any offence, 
even thouj^h the woman were virtuous, if, under the circumstances of 
the case, the man botvX fido and reasonably believed that his advances 
would be well received and would lead to ulterior results. For in 
such a case his intention would be not to insult, but to solicit or 
excite. It ib obvious, too, that each case must be judged of according 
to Uie degree of intimacy and the rank of life of the parties. That 
which would be an insult to the modesty of the lady might be none in 
the case of her ayah. 

What is an “intrusion upon the privacy of a woman?” In the 
case of a Mahometan, ora Hindu iemale of rank, probably any cham- 
ber in which she is may bo considered a place of privacy. VVith the 
European this would not be so, unless in rooms to which males have 
no implied right of admission. But where the only overt act consists 
in such an intrusion, how is the intention to insult her modesty to be 
evidenced, or may it be assumed ? I fancy it may be assumed where 
the intrusion is so unlawful and takes place under such circum- 
stances that no other intention is fairly conceivable j as, for instance. 
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if a man were to gain admission to a lady’s sleeping apartment under 
circumstances which negatived an intention to steal. In other cpses 
the intention would have to be proved by independent facts, as, for 
instance, his conduct while there. 

510 . Whoever, in a state of intoxication, appears 
Mi,co»au»t ia any public place, or in any place 
pnbiiobyadruftk. whicli it IS a trcspass 111 him to enter, 
eu person. there conducts himself in such a 

manner as to cause annoyance to any person, shall 
be punished with simple imprisonment for a term 
which may extend to twenty-four hours, or with fine 
which may extend to ten Eupees, or with both. 


CHAPTER XXIII. 

OF ATTEMPTS TO COMMIT OFFENCES. 

511 . Whoever attempts to commit an offence 
punishable by this Code with trans- 
ai^mpHngtoLm' portation or imprisonment, or to cause 
init offenops pun. guch an offence to be committed, and 
portation or iiijpri- 111 sucli attempt uoes aiiy act towards 
Bonment. commission of the offence, shall, 

where no express provision is made by this Code 
for the punishment of such attempt, be punished 
with transportation or imprisonment of any descrip- 
tion provided for the offence, for a term of transport- 
ation or imprisonment which may extend to one- 
half of the longest term provided for that offence, or 
with such fine as is provided for the offence, or with 
both. 

Illustrations, 

(fl) A makes an attempt to steal some jewels by breaking open a 
box, and finds after so opening the box that there is no jewel in it. 
He has done an act towards the commission of theft, and, therefore, 
is guilty under this section. 

(A) A makes an attempt to pick the pocket of Z by thrusting his 
hand into Z’s pocket ; A fails in the attempt in consequence of Z 
ha\jno nothing in his pocket ; A is gnllty under ihi*^ srclion. 
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Commentarj. 

Prior to the completion of a crime three stages may be passed 
through. First, an intention to commit the crime may be conceived. 
Secondly, preparation may be made for its committal. Thirdly, an 
attempt may be made to commit it. Of these three stages the mere 
forming of the intention is not punishable under the Penal Code. 
Nor is the preparation for an offence indictable. • “ Between the 
preparation for the attempt and the attempt itself there is a wide 
difference. The preparation consists in devising, or arranging, the 
moans, or measures, necessary for the commission of the offence; 
the attempt is the direct movement towards the commission after 
the preparations are made. To illustrate : a party may purchase and 
load a gun, with the declared intention to shoot his neighbour ; but 
until some movement is made to use the weapon upon the person of 
his intended victim there is only preparation and not an attempt.*’ 
Accordingly, in the case which gave rise to the above remarks, it 
was held, that declarations of an intent to contract an incestuous 
marriage, followed by elopement for the avowed purpose and send- 
ing for a Magistrate to pci form the ceremony, did not amount to an 
attempt to contract the marriage. That there could be no attempt 
until the parties stood befoie the Magistrate about to begin the 
ceremony. (People v. Murray, cited i B shop, § 0S5, n. 3.) See 
illustrations c and d to s. 307, ante p. 270. 

The real difficulty arises in determining where a given act, or set 
of acts, passes from preparation into an indictable attempt. Possibly 
there is greater difficulty in framing beforehand a definition which 
should apply correctly to an}^ particular case, than in deciding correctly 
upon the case when it occurs. In America the rule has been laid 
down, “ that the attempt can only be manifested by acts which would 
end in the consummation of the offence, but for the intervention of 
circumstances independent of the will of the party.** 

Hence, wdiere the servant of a contractor who was sent to deliver 
meat put a false weight into the scale, with the intention of appro- 
priating the difference, but was detected in the act, it was held that 
he was rightly convicted of an attempt to steal. Erie, C.J., said, “ it 
is said, however, that the evidence here docs not show any such 
proximate overt act as is sufficient to support the conviction for an 
attempt to steal the meat. In my opinion there were several overt 
acts, which brought the attempt close to completion. These were the 
preparation of the false weight, the placing it in the scale, and the 
keeping back the surplus meat. It is almost the same as if the 
prisoner had been sent with two articles, and had delivered one of 
them as if it had been two. To complete the crime of larceny there 
only needed one thing, the beginning to move away^with the property.” 

Blackburn, J., said : 

‘*1 am of t.he same opinion. There is» no doubt, a difference between tbe 
preparation antecedent to an offence and tbe actual attempt. But if the actual 
transaction has commenced, which would have ended in tbe crime if not inter- 
rupted, there is clearly an attempt to commit the crime. Then, applying that 
principle to this case, it is clear thutthe transaction which would have ended in 
the crime of larceny had commenced hero.” (R. Cheeseman, L. & C. 140, 
14r> ) 
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In a case in Bengal it appeared that incendiarism had on several 
occasions occurred in a village, produced by a ball of rags with a 
piece of burning charcoal in it. The prisoner was found in possession 
of a ball of that description containing burning charcoal concealed in 
bis dress. At the time he was seized he was eng.aged in a dispute 
with the other villagers, who charged the previous acts as having 
been done by his caste, and who were proceeding to drag him to the 
Police. The ball dropped out while they were hustling him about. 
G/overf J., thought that it must be assumed “that a person going 
about at night provided with an apparatus specially fitted for com- 
mitting mischief by fire intends to commit that mischief, and that he 
has already begun to move towards the execution of his purpose, and 
that is sulficienl to constitute an attempt.” Mitter, J. was of an 
opposite opinion. He said: “In order to support a conviction for 
attempting to commit an offence of the nature described in s. 51 1, it 
is not only necessary that the prisoner should have done an oveit 
act towards the commission of the offence, but that the act itself 
(that is tlie overt act) should have been done in the attempt to com- 
mit it (that is the offence).” (R. 1;. Hoyal, 3 B.A.L.R., Cr. 55.) It 
certainly seems to me that Mr. J. Mitter was right. The prisoner 
probably intended to commit arson and had prepared to commit it, 
but I cannot see that he had attempted to commit it. It is quite 
possible that the discussion among the villagers, showing that their 
suspicions were aroused against himself and his caste, would have 
induced him to give up his design and never to make any attempt. 
In two cases in the N. \V. Provinces the act done was held not to 
have passed beyond the stage of preparation for an offence. In one 
the prisoner, intending to forge a document in the name of one 
Chotak, purchased a stamp in Ohotak’s name, upon which the stamp 
vendor endorsed Chotak’s name as purchaser. He then arrested 
the prisoner. (R. Kamsarun, 4 N.W.P. 46.) In the second the 
prisoner, intending to commit bigamy, caused the banns to be 
published. (R. t'. Peterson, i All. 316.) In both cases it was held 
that no attempt to commit tlie crime had been made. A similar con- 
clusion was arrived at in a Madras case, where a person in conjunction 
with others had prepared a copy of an intended false document, bought 
a stamped paper for the purpose of writing out the false document, 
and asked for information as to facts to be inserted in it. The Court 
cited with approval the passage from Bishop above quoted, and held 
that the facts proved only amounted to a preparation for the intended 
crime, but that the prisoner might be convicted of abetment of forgery 
under s. 116, since he conspired to commit the offence, and did an act 
which facilitated the commission of the offence. (R. v, Padala Ven- 
katasawmy, 3 Mad. 4.) So in Calcutta it was held that a prisoner 
had not attempted to commit forgery, merely by procuring certain 
printed forms similary to those used by the i 3 engal Coal Co., which 
required further writing upon them to convert them into false docu- 
ments. It would have been different if he had commenced the writing, 
and been interrupted. (Empress v. Riasat, Ali, 7 Cal. 352.) On the 
other hand, when the person had dug a hole in order to place salt 
therein, for the purpose of furnishing false evidence against his 
enemy, it was held that he might be convicted of an attempt to 
labneate false evidence. (R. v, Nunda, 4 N.W.P 133.) And in a 
later case (Empress v. Mala, 2 All. 105) the latts ol which were 
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almost identical with R. v. Ramsaran, (sf(^ra) Mr. Justice Turner 
hel<J that the offence of fabricating false evidence had been actually 
committed, and in distinguishing R. v. Ramsaran which had been 
argued before himself, said : 

“ The endorsement of the stamp vendor forms no part of the document which 
it may be assumed it was the intention of the person who procured the endorse- 
ment to make on the face of the stamp paper. The offence of forgery (i.c., iu 
Ratiisaran’s case) had, therefore, not proceeded beyond the stbgeof preparation, 
hut in the case now before the Court there had been an actual fabrication : 
something bad been done. I do not say that iu the case cited RaTnsaraiPa 
case) the accused should have been discharged. Ihul the point been taken, tho 
Court might have held tho accused guilty of the offence of which the petitioner 
has been convicted.’* 

A very curious question arises in cases where the completion of 
the crime has all along been physically impossible. Here a conflict 
of laws exist. In England, it has been ruled that a conviction for an 
attempt to steal from the person, or in a dwelling-house, was bad, 
wlien in fact there was nothing which could have been stolen in tlie 
pocket into which the hand was thrust, or in the house which was 
entered. (R. v. Collins, L. & C. 471 ; R. v, McPherson, i D. & B. 197 ; 
K. V. Johnson, 34 L.J.M.C. 24.) In the two former cases, no doubt, 
the indictment stated that the goods actually were in the place where 
the attempt to steal was made, and in R. v. Mcl 'herson certain specific 
goods were named. Hence the prisoner would have been convicted 
of doing something different from what he was charged with. Had 
all mention of specific goods been omitted, as it might have been (R, 
•V. Johnson, L. & C. 489), it is possible that a different decision might 
have been arrived at. Still, the language used seems to lay down 
the wide principle, that the crime which was attempted must have 
been possible. Cochburn^ C.J., said, 

“ Tho word, tiUcmpfc, clearly convoys with it the idea that if the attempt had 
suoceedod tho offeuco cliargod would have been committed, and, thoroforo, tho 
prisoner might have been convicted if the things mentioned iu tho indictment, 
or any of tliom, had been there ; but attempting to commit a felony is clearly 
distingnish.ible from intending to commit it. An attempt must be to do that 
which, if successful, would amount to the felony charged ; but here tho attempt 
never could have succeeded, as the things which th«) indictment charges the 
prisoner with stealing liad boon already removed, ’j'lie jury have found him 
guilty of attempting toVsteal the goods of the prosecutor, bub not the goods 
speciliod iu the indictment.” (I D. & B. 202.) 

And, again, he said, in the later case (L. C. 474), 

“ There must be an nttonipb which, if successful, constitutes the full offence. 
Suppose a man were to go into a house without brealving and entering it, with 
intent to steal, and were to find tho house empty, could ho be couvicted ?” 

On the other hand it has been ruled in America (i Bishop, § 675, 
676) that a man may be convicted of attempting to steal by thrusting 
his hand into an empty pocket, and the illustrations to s. 511 are 
authoritative rulings that the Code is to be interpreted in the same 
way. (See, too, R. v, Cassidy, 4 Bom. H.C.C.C. 17, ante p. 271.) 
As Mr. Bishop says (i Bishop, § 682), 

* * The doctrine on principle is, that if, in matter of fact, some circumstance 
attends the particular instance, unknown to the offender, which circumstance is 
only special to the instance and not ordinarily attending similar cases, the failure 
of the offender to do the thing intended, through tho intervention of this circum- 
stance, prevents not his act from being iudiciablo. It is then au attempt ; 
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precisely as, the circumstance not intervening, it would have been an executed 
substantive crime. Therefore, also, if the attempt consists iu discharging a 
ball from a gun into a dwelling-house believed to bo inhabited, while in t»*uth 
no persou is iu the house, or inflicting a wound on a man who, unknown to the 
aggressor, is encased in^ armour, or in sending a challenge to one whose prin- 
ciples will not permit him to fight, or in administering poison to one who has 
already an antidote iu his stomach, or in doing any other thing which fails by 
reason of some such casual obstacles interveniug, — the attempt is complete, 
since there is created the apparent insecurity against which the crimiual law 
protects the public.*’ 

But what are we to say to the case put by BramvselU B. (i D. & B. 
20i), “ suppose a man, believing; a block of wood to be a man who 
was his deadly enemy, struck it a blow intending to murder, could 
be be convicted of attempting to murder the man he took it to be?*’ 

I imagine that the answer to the question would depend entirely 
upon the circumstances of the case. If a person were to enter a 
man’s house by night intending to murder him, and were to fire at 
what he supposed to be his enemy, though it turned out to be only 
his coat, it seems to me that the person firing would be most justly 
convicted. But if a man in a jungle, seeing something move, which 
he supposes to be his enemy, fires at it, and it turns out that there is 
no human being near, then I conceive that he could not be indicted 
for an attempt to murder. In the former case every circumstance 
necessary for the commission of the crime is present, except one, of 
whose absence the party is ignorant. In the latter case no single 
circumstance is present. The person has the intention to commit a 
crime, but his act does not in any degree lead towards the commis- 
sion of it, or even in that direction, (acc. R. v, Ramsaran, 4 N.W.P. 
46.) 

It must be admitted, however, that cases maybe imagined in which 
the distinction would be narrow and almost evanescent. It may be 
more rigorous logic to hold that an attempt has only taken place, 
where the act done towards the commission of the crime would, if 
continued, have terminaied in the complete offence. But the view 
taken by the American and Continental jurists (i Bishop, § 663), and 
by the authois of the Penal Code, is more conducive to public safety. 

From the foregoing remarks it will appear, that to constitute an 
attempt, there must be an intention to commit a particular (u ime, a 
commencement of the commission, and an act done tow'ards the com- 
mission. Sometimes the act done may be innocent, except for the 
intention ; as, for instance, putting money into a man’s pocket, in 
order to charge him with theft. (1 Bishop, § 685.) Sometimes it 
may be criminal ; as, for instance, an attempt to rob, commenced by 
an assault.^ But in either case, if the act is to be aggravated by the 
particular intent assigned, that intent must be proved, as being the 
essence of the offence, and though it may be presumed from the 
surrounding circumstances, it cannot be assumed. For instance, if 

man is found in a house at midnight, it might under one set of 
circumstances be the fair presumption that he came to steal ; under 
another set, that he came to commit adultery ; under a third set of 
circumstances, no presumption of any criminal intent might arise. 
Where a particular intent is charged, as constituting an attempt to 
commit a specific crime, it is not necessary that there should be any 
evidence of the intent besides the circumstances connected with the 
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abortive act itself. But unless those circumstances, coupled with 
the other evidence (if any), establish, not only some criminal intent, 
but the particular criminal intent which has been charged, the prisoner 
must be acquitted. 

Hence, also, the particular intention must last until such an act 
has been done, as would, by its union with the intention, constitute 
a criminal attempt. But as soon as this stage has been reached, the 
criminal attempt is complete. Should the party then abandon the 
prosecution of the offence, from fear, fatigue, repentance, or any 
other cause, he will still be punishable for the attempt. For in- 
stance, if a man goes to a place armed, intending to commit murder, 
but when he is there does not find his enemy, or, having found him, 
shrinks from attacking him, this would not be an attempt. (R. v. 
McPherson, i D. & B. 201.) So, if he went to a house with imple- 
ments of house-breaking, intending to commit burglary, but on reach- 
ing the door, heard cries of distress and broke in to rescue the sufferer, 
this would neither be house-breaking, nor an attempt at it. But if a 
thief, having entered a house in order to steal, finds a dying man 
inside and then gives up his criminal object, and remains in the house 
merely to assist him, he would still be indictable for an attempt to 
steal in a dwelling-house, (i Bishop, § 366, 664, 692.) And it has 
been so ruled in America, where, in cases of attempt to commit rape, 
the prisoner had voluntarily desisted before consummating his object. 
^bid. § 664, n. 5.) 

It has been held in England, that the delivery of poison to an agent, 
with directions to him to cause it to be administered to another under 
such circumstances, that (if administered) the agent would have been 
the sole principal felon, was not *‘an attempt to administer poison^' 
within the third section of ist Viet. c. 85. (R. v. Williams, i Den. 
C.C. 39.) In that case the agent had given immediate information 
against the prisoner. Had the case occurred in India, the indictment 
should, I think, have been for abetting, not for an attempt. A person 
ought only to be indicted under s. 51 1, where the crime, if completed, 
would have been his act, or one for which he would have been jointly 
responsible. 

Where a prisoner has been indicted for committing any offence, the 
Jury may find him not guilty of committing, but guilty of attempting 
to commit the offence under this section. (Grim. P.C., s. 238.) 

An attempt to commit an offence punishable with whipping is not 
so punishable. (2 R.J. & P. 272; R. v. Yella, 3 Bom. H.C.C.C. 37.) 
Nor can a person who is convicted of an attempt to commit an offence 
under Chapters XII or XVII be subjected to extra punishment under 
s. 75 in consequence of a previous conviction under those chapters. 
This only applies to cases where both convictions have been punish- 
able under those chapters. (R. v, Moonesawmy,/>er Bittlesto^i, J., ist 
Mad. Sessions, 1865. Empress v, Nana Rahim, 5 Bom. 140; Em- 
press V, Ram Dayal, 3 All. 773.) But on a second conviction for an 
attempt to commit robbery, whipping may be inflicted under cl, 9, s. 

4 of Act VI of 1864. 
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I. Indictments. 

I. Form of Indictment, 

The object of an indictment is to inform the Judge of the offence 
which he has to try, and the prisoner of the charge which he has 
to meet. It is necessary, therefore, that the indictment should 
upon its face contain such statements as amount to a criminal 
offence, otherwise the indictment might be fully proved and yet no 
crime be established. (Bradlaugh v. The Queen, 3 Q.B.D. 626.) 
No necessary ingredient can be supplied oy evidence if it has 
not been alleged in the indictment, for if such looseness were 
allowed the prisoner would be convicted, not upon the facts with 
which he had been charged, but upon something in addition to them. 
(Arch. 43 ; R. v, Richmond, i C. & K. 240.) Accordingly, in a case 
before the Supreme Court, where the prisoners were indicted under 
9 Geo. IV, c. 74, s. 69, which makes it an offence to decoy children 
from their parents by force or fraud, and the indictment contained no 
allegation that cither force or fraud had been employed, it was held 
that no conviction could be had. (R. v. Habeeb Sah, 2nd Madras 
Sessions, i860.) A further reason is, that if no such accuracy were 
required, the Court of Appeal w'ould be unable to ascertain by an 
inspection of the record whether any conviction could legally ensue, 
and whether the punishment awarded was warranted by the crime. 
Not only must an offence be alleged, but the particular offence must 
be stated, otherwise the indictment will not inform the prisoner of the 
charge against him with sufficient accuracy to put him upon his 
guard. It is not sufficient to assert that he robbed, cheated, or 
defamed. It is necessary to state whom he robbed, and how he 
cheated, and what defamatory words he used. As Lord ElUnhorough, 
C.J., said (R. v. Stevens, 5 East, 258) : 

** Every indictment, 01* information, ought to contain a complete description 
of such facts, or circumstances, as constitute the crime, without inconsistency 
or repugnance ; and, except in particular cases, where precise technical exprea> 
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BioQS are required to be used, there is no rule that other words shall be employed 
than sttoh as are in ordinary use/* 

Where the offence consists simply in the act, it never was held 
necessary to state the means by which the act was committed. For 
instance, in an indictment for robbery, house-breaking, or theft, 
it is needless to state the particular means by which the house was 
broken, the prosecutor compelled to give up his money, or the property 
fraudulently obtained. It is sufficient to state generally that the 
prisoner broke and entered the house, robbed the prosecutor, or stole 
the money, for, if he did so, the specific means are immaterial. 
(Stark. PI. 87.) 

But where the offence is only indictable if committed under certain 
circumstances or by particular means, those circumstances and means 
must be set out, in order to enable the Court to see if they constitute a 
charge for which the prisoner ought to be put upon his defence. It 
is not every fraud, false statement, or false writing which is indictable, 
and, therefore, it is not sufficient to say generally that a person 
cheated, gave false evidence, or committed forgery, without showing 
what were the acts which he did which are alleged to make out the 
crime. {Ibid. 88.) 

The English law of criminal pleading was so strict in requiring 
fulness of statement and accuracy of proof, that absurd failures of 
justice constantly occurred. For instance, describing a person as 
Tabart who turned out to be Tabert, or Shutliff who proved to be 
Shirtliff, was held to be an irremediable defect. So, in the cele- 
brated case of Lord Cardigan’s duel, the whole charge broke down, 
because it was found impossible to prove that a particular person 
possessed the flowing name of Harvey Augustus Garnett Phipps 
Tucker, by which he had been incautiously described in the indict- 
ment. So, in a case of murder it was held to be insufficient to say 
that the wounds were about the breast, or about the navel, or on the 
side or arm, without saying which arm or side. [Ibid. 86 .) 

Such niceties have never been allowed in Mofussil practice, and 
are not likely to be introduced now. The Criminal Procedure Code 
(s. 221) provides that ” the charge shall state the offence with which 
the accused person is charged. If the law which creates the offence 
gives it any specific name, the offence may be described in the charge 
by that name only. If the law which creates the offence does not 
give it any specific name, so much of the definition of the offence 
must be stated as to give the prisoner notice of the matter with which 
he his charged. The law and section of the law against which the 
offence is said to be committed must be referred to in the charge.” 
S. 222. “ The charge shall contain such particulars as to the time 
and place of the alleged offence, and the person against whom or the 
thing in respect of which, it was committed, as are reasonably suffi- 
cient to give notice to the accused person of the matter with which he 
is charged.” S. 223. “ When the nature of the case is such that the 
particulars mentioned in ss. 221 and 222 do not give sufficient notice 
to the accused person of the matter with which he is charged, the 
charge shall also contain such particulars of the manner in which the 
alleged offence was committed as will be sufficient for that purpose.” 

The illustrations annexed to the above sections, and the examples 
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of charges contained in Schedule V, are quite in conformity with the 
principles above laid down as applicable to a modern English indict- 
ment. 

It follows, then, that a charge may be defective in two very differ- 
ent ways. It may allege against the accused the actual offence which 
he committed, but with a defective, or erroneous, statement of parti- 
culars ; or it may properly charge him with the offence which he is 
supposed to have committed, and the evidence may establish that he 
committed quite a different crime, which was not contemplated at 
the time the indictment was framed. 

As to the first defect, the Cr. P. C., s. 225 provides that '' No error 
in stating either the offence or the particulars required to be stated in 
the charge, and no omission to state the offence, or those particulars, 
shall be regarded in any stage of the case as material, unless the 
person accused was in fact misled by such error, or omission.” 

For instance, the omission of the word ‘dishonestly' in a charge 
under s. 411 is no ground for reversing a conviction, where the 
accused fully understood the offence with which he w'as not charged, 
and was not prejudiced by the omission. (R. v. Rakhma, 10 Bom. H. 
c. 373 ) 

Such errors, or omissions, may either be passed over without 
notice, if not misleading to the prisoner, c- the charge may be 
amended, at the instance of the prisoner, or ot the Court. Where an 
amendment takes place the trial may be postponed, or a new trial 
may be ordered, if the justice of the case requires it. (Cr, P.C., 
ss. 226—229.) 

As to the second sort of defect, the Cr. P.C., s. 237 provides, that “ If 
in the case mentioned in s. 236 (that is, where the facts made out admit 
of an alternative charge, see ante p. 46) the accused is charged with 
one offence, and it appears in evidence that he committed a different 
offence for which he might have been charged under the provisions of 
that section, he may be convicted of the offence which he is shown to 
have committed, although he was not charged with it.” 

Illustration, 

“ A is charged with theft. It appears that he committed the offence 
of criminal breach of trust, or that of receiving stolen goods. He 
may be convicted of criminal breach of trust, or of receiving stolen 
goods (as the case may be), though he was not charged with it.” 

A different contingency is provided for by s. 238. “ When a person 
is charged with an offence consisting of several particulars, a combin- 
ation of some only of which constitutes a complete minor offence, and 
such combination is proved, but the remaining particulars are not 
proved, he may be convicted of the minor offence, though he was not 
charged with it. When a person is charged with an offence, and facts 
are proved which reduce it to a minor offence, he may be convicted of 
the minor offence although he is not charged with it. Nothing in this 
section shall be deemed to authorise a conviction of any offence 
referred to in s. 198 or & 199 when no complaint has been made as 
required in that section.” 

For instance, where the accused were chaimF^ under s. 149^ 
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coupled with s. 325 of the Penal Code, with committing grievous hurt 
while being members of an unlawful assembly, it was held that they 
might properly be convicted under s. 325 alone, the jury having (iis- 
believed tne evidence as to the unlawful assembly (Government of 
Bengal d, Mahaddi, 5 Cal. 871). So, on a charge of criminal breach 
of trust as a carrier, or of murder, the accused may be convicted of 
simple breach of trust, or of culpable homicide, or causing death by 
negligence. Biit this section only applies to cases “ where the graver 
charge gives the accused notice of all the circumstances ^oing to con- 
stitute the minor one of which he may be convicted. The latter is 
arrived at by mere subtraction from the former. But when this is 
not the case, where the circumstances embodied in the major charge 
do not necessarily, and according to the definition of the offence 
imputed by that charge, constitute the minor offence also, the prin- 
ciple no longer applies, because notice of the former does not neces- 
sarily involve notice of all that constitutes the latter. The section is 
not intended to apply to a collateral offence. It is not open to a Court 
to find a man guilty of an abetment of an offence (r.g. murder) on a 
charge of the offence itself,’* (Per West^ J., R. 2/. Chand Nur, 11 
Bom. H.C. 241 ) 

Where an act is made criminal, except in certain excepted cases, 
the English practice has been, that 

** If there bo any exception contained in tho same clause of the act which 
creates the offence the indictment mast show, negatively, that the defendant, or 
the subject of the \ndictment, does not come within tho exception. If, however, 
the exception or proviso^ be in a subsequent clause or Statute, or, although in 
the same section, yet if it he not incorporated with the enacting clause by any 
words of reference, it is in that case matter of defence for the opposite party 
and need not be negatived in the pleading.” (Arch. 53.) 

But under s. 221 of the Criminal Procedure Code, “ the fact that 
the charge is made is equivalent to a statement that every legal condi- 
tion required by law to constitute the offence charged was fulfilled in 
the particular case and, therefore, that neither the general exceptions 
of the Penal Code nor any of the special exceptions of the particular 
section apply. See illus. a & h, (R, v, Shibo Prosad, 4 Cal. 124.) 
Hence, in charges framed under the Penal Code either in the Mofus- 
sil, or in the High Court, it will never be necessary to negative any 
exceptions. (R. v. Kikabhai, 9 Bom. H.C. 451.) 

The necessity of negativing such exceptions does not even under 
Engish law carry with it any obligation to support this negative 
assertion by evidence. Formerly this seems to have been the case, 

“ But the correct rule upon the subject scorns to he, that, in cases where the 
subject of such avei-ment relates to the defendant, personally, or is peculiarly 
within bis knowledge, the negative is not to be proved by the prosecutor, but, 
on the contrary, the affirmative must bo proved by the defendant, as matter of 
defence ; but upon the other baud, if the subject of tlio averment do not relate 
personally to the defendant, or bo not peculiarly within his knowledge, but 
either relate peculiarly to the prosecutor, or be peculiarly within his knowledge, 
or at least be as much within his knowledge as within the knowledge of the 
defendant, the prosecutor must prove the negative.” (Arch. 188, K. «. Shibo 
Prosad, 4 Cal. 124.) 

For instance, it will be necessary for a party who wishes to excuse 
himself for an act of apparent defamation to show, affirmatively, that 
he comes within ^ exceptions in s. 499. A person indicted under 
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5. 245 for taking coining tools out of a Mint will have to show his 
lawful authority for doing so, though the offence consists in doing it 

without lawful authority.” (Indian Evidence Act, 1872, s. 105; 
R. V. Harvey, L.R. i, C.C. 284.) But where an act of culpable 
homicide, committed under grave provocation, is charged as murder, 
it will be necessary for the prosecution to establish some one of the 
three provisos which take the case out of Exception i of s. 300. 

2. Joinder of Offences* 

Only one crime should be charged in the same count. Therefore, 
it would be improper to charge the same defendant with assaulting 
A and stealing from B in the same count Sometimes, however, one 
act affects different people ; as, for instance, the same writing may 
be defamatory of a dozen different persons and may be charged as 
such. So, different acts may be so united in point of time as to be 
all one transaction ; for instance, an assault upon several persons. 
Or, again, one transaction may in its progress involve different 
crimes, of which one is merely a step to tne other, as, for instance, 
breaking into a house and stealing therein, or beating a man and 
taking away his purse. In all these cases the acts may be charged 
in a single count. (Arch. 55.) 

The ground upon which a joinder of several crimes in one charge 
is forbidden is on account of the inconvenience which it would cause 
to the prisoner in his defence. Therefore, it seems that such a count 
is good after judgment. (Ibid,) 

The practice was different as to charging different offences in 
different counts. The general rule was, that different felonies should 
not be charged in the same indictment on account of the embarrass- 
ment resulting to the prisoner, but different misdemeanours might 
be so charged provided the judgment upon all was the same. (Arch. 
60-63.) The distinction between the two classes of crimes now has 
ceased, and, therefore, the Courts will probably allow the joinder, 
unless in cases where there would be some real disadvantage to the 
prisoner (Manu Miya. v. Empress, 9 Cal., 371.) 

It never was any objection that several charges were united in the 
same indictment where they all arose out of the same transaction, as, 
for instance, where an indictment contained five counts for setting 
fire to five houses belonging to different owners, but they were all in 
a row and consumed by the same fire. (Arch. 61.) 

So, also, there is never any objection to charging the same offence 
in different ways, as, for instance, charging the same beating as 

voluntarily causing hurt” under s. 321, and “voluntarily causing 
grievous hurt” under s, 322. 

^ The practice as laid down in the Criminal Procedure Code, is 
similar to that just stated. There must be a separate charge for every 
distinct offence of which any person is charged, and every such charge 
must be tried separately (s. 233, Empress v. Dononjoy, 3 Cal., 540) 
unless the offences are of the same kind, in which case the accused 
may be tried at the same time for any number of them, not exceeding 
three, which were committed within one year of each other (s. 234); 
or unless the offences constitute different parts of the same transaction 
or different aspects of the same transaction, or consist of several acts 
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which form, when combined, an offence distinct from that arising out of 
each of the acts taken separately. (S. 235, re Ameruddin, 8 Cal. 481.) 
See it quoted, ante p. 42.) In such a case the charge must contain as 
many heads as there are offences suggested, but all may and ought to 
be tried at the same time. • 

Under s. 453 of the Act of 1872, corresponding to s. 234 of the pre- 
sent Criminal Procedure Code, it has been laid down by the Allaha- 
bad High Court that ** the combination of three offences of the same 
kind, for the purpose of one trial, can only be where they have been 
committed in respect of one and the same person, and not against 
different prosecutors, within the period of 12 months.*' Therefore 
charges of cheating A on two occasions and of cheating B on a third, 
cannot be tried together. (Empress v. Murari, 4 All. 147.) The con- 
trary has, however, been decided by the Bengal High Court (Manu 
Miya v. Empress, 9 Cal. 371.) The Calcutta High Court has ruled 
that charges under s. 167 (public servant framing an incorrect docu- 
ment) and s. 466 (forgery of record) cannot be joined together (Em- 
press V, Sreenath Kur, 8 Cal. 450), nor even charges under ss. 41 1 
and 413 (receiving stolen property and habitually receiving stolen 
property) such offences not being of the same kind (Empress v, Uttom, 
8 Cal. 634.) The soundness of the last decision may be respectfully 
doubted. The tatter is certainly not so strong a case as that of Daulatia 
(3 All. 305) where it was held that charges of theft on the ist August, 
and of house-breaking by night in order to steal from the same pro- 
secutor, were of the same kind and might be tried together. A con- 
viction will not be set aside on the ground that two offences were im- 
properly together, if it appears that the prisoner was not prejudiced 
in his defence by the mode of trial. (Empress v, Sreenath Kur, 8 
Cal. 450.) 

‘Mf a single act or series of acts is of such a nature that it is doubt- 
ful which of several offences the facts which can be proved will con- 
stitute, the accused may be charged with having committed all or any 
of such offences ; and any number of such charges may be tried at 
once, or he may be charged in the alternative with having committed 
some one of the said offences. For instance, A is accused of an act 
which may amount to either theft, receiving stolen property, criminal 
breach of trust, or cheating. He may be charged with theft, criminal 
breach of trust and cheating, or he may be charged with having com- 
mitted theft, or receiving stolen property, or criminal breach of trust, 
or cheating.” (Crim. P.C., s. 236.) 

Joinder of Defendants, 

It is never necessary to join several defendants in the same indict- 
ment, as each is singly answerable for his own crime. There are 
some cases in which a crime cannot possibly be committed by any 
person singly, as, for instance, the offences of joining in an unlawful 
assembly (s. 141), rioting (s. 146), or taking part in an affray (s. 159). 
The indictment must, therefore, show that there were a sufficient 
number concerned in it to make the crime possible, but any one may 
be indicted in the absence of others. So, also, the guilt of a receiver 
of stolen property, or of an accessary to a crime, involves the idea of 
a principal criminal, but such receivers or accessaries may be indicted 
separately from the principal. 
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Where several persons are joined in the same indictment they may 
be indicted in the same count or in separate counts. They can only 
be* joined in the same count when the offence is capable of being 
committed jointly, as, for instance, a murder, house-breaking, or 
assault. But this cannot be done where the offences are in their very 
nature the separate offence of each, as in the case of perjury. Here, 
the false evidence is complete in itself and cannot be shared in by 
any other person. An indictment charging two persons with perjury 
in the same count would, in the High Court, be bad on demurrer, or 
in arrest of judgment, after conviction. (Arch. 58 ; R. v, Phillips, 2 
Stra. 921) though the error would now be amended, at all events, if 
discovered before verdict. (Cr. P.C., s. 227.) Where there is reason 
to believe that the accused have been prejudiced in their defence by 
being tried together, as for instance, by being unable to call each 
other to establish the truth of the statements alleged to be false, the 
convictions will be set aside, and new separate trials ordered (Empress 
V. Anant Ram, 4 All. 292; Pulisanki v. R. 5 Mad. 20.) 

Where the offence has been committed by several persons jointly, 
who are all in custody, the usual and proper course is to join them in 
the same charge. But it is not necessary to do so, and if there is any 
reason for indicting them separately that course may be adopted. 
For instance, in the case of R. v. Gungadoss and others (ist Kfad. 
Sess. 1867), where a murder had been committed by several prisoners 
Jointly, one of them was indicted separately, because the principal 
witness against him was the wife of one of the other prisoners, whose 
evidence would have been inadmissible if he had been indicted along 
with her husband. The same course was adopted recently in Ireland 
in respect of the Pheenix Park Murders, on account of the difference 
in the evidence applicable to the case of each of the accused. 

Any number of persons may be joined in the same indictment 
provided they are charged in separate counts with separate offences, 
for each count is considered as a separate indictment. 

“ But it seems that to warrant such a joinder in the same indictment the 
offences must be of the same nature, and such as will admit of the same plea 
and judgment.” (Stark. PI. 41.) 

Where such is the case, it is obviously more convenient to join all 
the prisoners than to have the same evidence gone over again in each 
case. Where the facts of each case are wholly unconnected with 
each other, the proper course is to apply to the Court to quash the 
indictment. (R. v. Kingston, 8 East., 46.) This will be done even 
after conviction if the prisoners appear to have been prejudiced in 
their trial. In a case, where two prisoners were charged, each in a 
different count, the first with committing perjury, and the second with 
suborning him to commit the same perjury. Sir Adam Bittleson refused 
to quash the indictment, or to arrest judgment after conviction. (R. 
w. Gungammah, 3rd Madras Sessions, i860.) See, however, note to 
Forms of Indictment No. 17. 

Similary, under the Cr. P.C., s, 239, “when more persons than one 
are accused of the same offence, or of different offences, committed in 
the same transaction, or when one person is accused of committing 
any offence, and another of abetment of or attempt to commit such 
offence, they may be charged and tried together or separately as the 
Court thinks proper.*’ 

5G 
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II, Demurrer. 

The word demurrer is derived from the Latin verb demorari, s^nd 
implied that the party demurring would wait for the judgment of 
the Court whether the case made out against him was one which he 
was bound to answer. A demurrer admits the facts alleged in the 
previous pleading, but alleges that those facts do not constitute a 
case upon which judgment could be given against him. For instance, 
supposing an indictment for grievous hurt to disclose the fact that 
the injury had been inflicted by the defendant while resisting an 
attempt to rob' him, the defendant might demur, admitting the facts, 
but alleging that under s. 103 he was justified in the violence he used. 

Demurrers are not very common in criminal law, because where 
they are necessary they are useless, and where they are unnecessary 
they are very dangerous. The ample powers of amendment now 
possessed by all Criminal Courts (ante^, 437) would make a demurrer 
amount simply to an invitation to the Judge to amend the charge. 

On the other hand, a demurrer is a very dangerous mode of taking 
a legal objection, since, if overruled, it is often conclusive upon the 
case. Formerly it was supposed that in cases of felony a prisoner 
might demur in law, and then try the issue in fact if his demurrer 
was decided against him. But this doctrine was denied in the case 
of R. V. Faderman, (i Den. C.C. 565. See R. r. Mulcahy, L.R. 3, 
H.L. 323,) where the Court held that judgment against a prisoner on 
general demurrer must be final, since a general demurrer admits 
all the material facts of the case, though in the case of a special 
demurrer, which is usually called a demurrer in abatement, it might 
be otherwise. In a former case R. v. Birmingham Railway, (3 Q.B. 
223) the Court granted leave to plead after a demurrer. But there 
the indictment was against a corporation, and the demurrer was on 
the special ground that a corporation was not indictable. 

In a case, where the Indictment was for obtaining money by false 
pretences, a demurrer, which was styled “a special demurrer in 
abatement,” was put in, stating various legal objections to the suffi- 
ciency of the statements in the indictment. The demurrer was over- 
ruled, upon which the Crown pressed for judgment. Scotland^ C.J., 
allowed the prisoner to plead over, observing that the case in the 
3 Q.B. {supra) showed that the Court had the power to do so; 
that both in that case and the present the demurrer was undoubtedly 
a general demurrer, but that considering the arguments advanced it 
could not be considered to be a substantial demurrer, in which all the 
facts of the case were advisedly admitted. The permission to plead 
over was, however, granted with reference to the special circumstances 
of the case, and was not to be taken as laying down any rule appli- 
cable generally to misdemeanours. (R. v. Gnaniah Chetty, 2nd 
Madras Sessions, 30th April 1862.) 

The Criminal Procedure Code contains no provision for trying a 
question of law apart from the facts, and only speaks of a claim to be 
tried (ss. 256, 271), which seems to be equivalent to the English plea 
of not guilty, putting all the facts in issue, since it is to be followed 
at once by the production of the evidence for the prosecution. It 
will probably be held that demurrers are now abolished. 
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III. Fleas. 

• I. Want of Jurisdiction. 

Picas to the jurisdiction seldom arise under English law, since 
the same objection may be taken under the general issue, or by 
demurrer, arrest of judgment, or writ of error. (Arch, in.) But, 
according to Mofussil practice, a party who denies the jurisdiction ’ 
of the Court to try him must allege the reason of his. exemption speci- 
ally, and loses the advantage of it if he submits to take his trial. 

Judgment against the prisoner on a plea to the jurisdiction is 
not conclusive, but merely compels him to answer to the charge. 
(Stark. P.L. 292.) 

The High Courts have by their Letters Patent, s. 21, and by virtue 
otthe charters previously* in force, criminal jurisdiction over all 
crimes committed within their local limits. They had, till recently, 
exclusive jurisdiction over all crimes committed by European British 
subjects within their respective Governments, or dependent thereon, 
or within the dominions of allied Native Princes. (See ante p. 3.) 
They have also an Admiralty jurisdiction. (See ante pp. 6, 8.) 

The Criminal Procedure Code Chap. XXXIII has materially altered 
the privilege formerly possessed by European British subjects of being 
only tried by the High Court. It commences by supplying a defini- 
tion of the term ** European British subject,’’ which is declared to 
mean, 

*‘(l) Any subject of Her Majesty born, naturalized, or domiciled in the 
United Kingdom of Great Britain and Ireland, or in any of the European, 
American, or Australian colonies or possessions of Her Majesty, or in the 
Colony of How Zealand, or in the Colony of the Cape of Good Hope or Natal.** 

(2) Any child or grandchild of any such person by legitimate descent.** 
(s. 4 (a).) 

Any person who is about to be dealt with by a Magistrate or Ses- 
sions Judge in a manner which would be unlawful if he were a 
European British subject, must, if he wishes to assert his privilege, 
claim to be dealt with as a European British subject, and state the 
grounds of such claim to the Magistrate before whom he is brought 
lor the purposes of enquiry or trial, A wrong decision on his claim 
forms a ground of appeal in the case of conviction, or, if he is 
committed for trial, he may renew the objection before the Court to 
which he is committed. (Cr. P.C., s. 453.) If he fails to make, or 
renew his claim, as the case may be, he will be held to have relin- 
quished his claim, and his conviction or committal will then be legal, 
though if the claim had been maintained it would have been without 
jurisdiction. (/« re Quiros. 6 Cal. 83.) The provision that he must 
state the grounds of his claim appears to be directory and not impera- 
tive. In a case before the Allahabad High Court (Empress v. Berrill, 

4 All. 141) a prisoner claimed to be dealt with as a European British 
subject, but did not state the grounds of his claim. The Magistrate 
without recording any finding upon the claim, dealt with his case as 
if he were not a European British subject. The High Court remand- 
ed the case fora finding upon the point. It then appeared that he 
was a European British subject, and the Court thereupon quashed the 
conviction, and remitted the case for disposal dc novo, holding that 
they had no jurisdiction to examine the case upon its merits. 
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A European British subject who is unlawfully detained in custody 
by an}' person, may apply to the High Court which would have jurjis- 
diction over him in respect of any offence committed by him at the 
place where he was detained, and the High Court may thereupon 
issue orders which will have effect throughout the territories subject to 
their appellate criminal jurisdiction, and such other territories as the 
Governor-General in Council may direct. (Cr. P.C., ss. 456-- 458, 
Ward V, R., 5 Mad. 33, ante p. 7.) This section assumes that the 
detention is unlawful. Neither under it, nor under any other law, 
does the High Court possess a power of appeal or revision over the 
sentences of Courts outside British India. (Empress v. Hurrokole, 
9 Cal. 288.) 

Any Magistrate, who is in other respects authorized to do so, may 
entertain a complaint against a European British subject and issue 
process to compel his appearance, but such process can only be made 
returnable before a Magistrate who is himself a European British 
subject, and (except in the case of Presidency Magistrates) a Magis- 
trate of the first class, and a Justice of the Peace, (ss. 443, 445.) 
Such Magistrate may then, if the offence charged is a Magistrate’s 
case, proceed to try it, and, on conviction, may pass any sentence war- 
ranted by law, not exceeding three months’ imprisonment, or fine up 
to Rs. 1,000, or both. (s. 446.) If he considers that this punishment 
would be inadequate, and if the offence is not punishable with death 
or transportation for life, he shall commit the accused to the Court of 
Session; if punishable with death, or transportation for life, he shall 
commit to the High Court, (s. 447.) The Sessions Judge, if himself 
a European British subject (s. 443), may, on conviction, pass any 
sentence warranted by law, not exceeding one year’s imprisonment, 
or fine, or both. If he considers this sentence inadequate, he must 
transfer the case to the High Court, (s. 449.) 

The privileges of British subjects have lately given rise both to 
decisions and to legislation in consequence of the passing of several 
•Acts of the local Legislatures. Many of these Acts created new 
offences punishable by Magistrates in the Mofussil or in the Presidency 
Towns. The Indian Councils’ Act (24 & 25 Viet. c. 67, s. 42) pro- 
vides that the Governor in Council “ shall not have the power of 
making any laws or Regulations which shall in any way affect any 
of the provisions of this Act or of any other Act of Parliament in 
force, or hereafter to be in force, in such Presidency.” Further, Act 
24 & 25 Viet. c. 104, which constituted the High Courts, expressly 
provided (s. 9) that they should only be su^ect to the legislative 
power of the Governor- General of India in Council. Accordingly, 
when a European British subject was convicted under a local Act by 
a Magistrate in the Mofussil, the legality of the conviction, that is 
the competency of the local legislature to authorize his conviction, 
was questioned. The High Court of Bombay decided that it had 
exclusive jurisdiction over British born subjects, and, therefore, that 
the local Act infringed upon the authority of an Act of Parliament, 
and was pro tanto invalid. (R. v, Reay, 7 Bom. H.C.C.C. 6.) A 
similar decision was arrived at in Madras, but under different 
circumstances. An Imperial Act XXIV of 1859,' s. 48, (Madras 
Police) renders some petty offences punishable by a Magistrate. 
Madias Act V of 1865 (Amending XXIV of 1859) expressly provides 
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that a European British subject may be convicted of such offences 
by a Magistrate, and lays down the procedure. A conviction by a 
Mofussil Magistrate of a British subject was set aside. The Court 
held that under the Imperial Act the Magistrate had no jurisdiction 
to convict, none having been expressly given. By implication, though 
they refrained from saying so, they held that this defect was not 
cured by the Madras Act, which was for that purpose invalid. 
(5 Mad. H.C. Appx. xxv.) Subsequently, the very same man was 
brought before the same Magistrate, charged under the same section. 
This time the Magistrate commited him for trial to the ’High Court. 
The committal also was quashed. The Court held, that as the Act 
under which he was charged was subsequent to Act XVIII of 1859 
(repealed by Act X of 1875) Magistrate had no jurisdiction to com- 
mit him. (R. McMahon, Ruling of Mad. H.C. Crown Side, 8th 
June 1870.) The result was, that Mr. McMahon and others similarly 
situated had for some time the enviable privilege of being drunk and 
disorderly wilh perfect impunity. Subsequently Act XXII of 1870 
(Euiopean British subjects, repealed by Act X of 1882) by s. i gave 
retrospective validity to all Acts of the local Legislatures which had 
made European British subjects liable to conviction, and by s. 2 it 
applied to European British subjects all Imperial Acts which give a 
summary jurisdiction to the Magistracy. This Act which only gave 
validity to past legislation was supplemented by the Imperial Act 34 
& 35 Viet. c. 34. (European British Subjects Extension.) Section 1 
provides that “ no law or regulation heretofore made or hereafter to 
be made by any Governor or Lieut.-Governor in Council in India in 
manner prescribed by the Indian Councils’ Act shall be invalid only 
by reason that it confers on Magistrates, being Justices of the Peace, 
the same jurisdiction over European British subjects as such Governor, 
&c., by regulation made as aforesaid could have lawfully conferred, or 
could lawlully confer on Magistrates in the exercise of authority over 
natives in the like cases.” Finally by the Cr. P.C., s. 532, where 
any Magistrate irregularly commits to the Sessions or High Court a 
person whom he erroneously supposed he was authorized to commit, 
such Court may either accept the commitment, if the accused was not 
prejudiced thereby, and the jurisdiction of the committing officer was 
not objected to at the time, or it may quash the commitment and 
direct a fresh enquiry by a competent Magistrate. 

The High Courts are also, by s. 23 of the Letters Patent, given an 
extraordinary criminal jurisdiction over all offences committed within 
the limits of their appellate jurisdiction, on charges preferred by the 
Advocate-General, or by any Magistrate or other officer, specially 
empowered by the Government in that behalf. 

The jurisdiction of the Mofussil Courts, with the single exception 
of the admiralty jurisdiction which they have recently acquired (see 
ante p. ii), depends upon the offence having been committed with- 
in their local limits. (Cr. P.C., s. 177, Hursu-mahapatro v. Dino- 
bundo, 7 Cal. 523.) For this purpose, however, the offence is 
considered as having been committed, either where the act was 
done, or where the consequence ensued. (Cr. P,C,, s. 179.) There- 
fore, if a wound was given in one zillah, of which the sufferer 
died in another zillah, the offender might be tried in either. So a 
person who posts a libel may be tried either in the district in which 
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he posted it, (R. v. Burdett, 4 B. & A. 143) or in the district where, 
in consequence of the posting, it was received and read. (P. v, 
Johnson, 7 East., 65; R. v* Rally Doss Mitter, 5 Suth. Cr. 44; S.C. 
1 Wym. Cr. 34.) 

Where the prisoner was charged with having at Calcutta abetted 
the waging of war against the Queen, and was tried and convicted at 
Patna, the conviction was affirmed, and the jurisdiction of the Patna 
Court upheld bn two grounds ; first, because he was a member of a 
conspiracy, in pursuance of which certain illegal acts were done in 
Patna by others, and such acts, being in furtherance of the common 
purpose, were his acts; secondly, because tlie prisoner had sent 
money by hundis from Calcutta to Patna, and until the money reach- 
ed its destination the sending continued on the part of the prisoner, 
and was, therefore, a sending of the money within the Patna district. 
(R. V. Amir Khan, 9 B.L.R; S.C. 36; 17 Suth. Cr. 15 ) 

“ When an act is an offence by reason of its relation to any other 
act which is also an offence or which would be an olfence if the doer 
were capable of committing an offence, a charge of the first-mentioned 
offence may be enquired into or tried by a Court within the local 
limits of whose jurisdiction either act was done.’* (Cr. P.C., s. 180.) 
Tlierefore, abettors might be tried either in the district in which they 
abetted the offence, or in that where it was committed. (/Sid , illtis\a ) 

Receivers may be tried in any district in which they have had pos- 
session of the property, or in which the theft may be tried. (Cr. P.C. 
s. I So. Ulus, (b). So where the olfence is a continuing one, as for 
instance the theft or misappropriation of property which is carried into 
several districts successively, the offender may be tried in any district 
in which he continues the olfence. (Cr. P.C., s. 188.) 

Nothing in these sections can be held to confer jurisdiction over an 
offence which is committed out of India by a person who is not 
subject to Indian jurisdiction. Where a native of Koltapur, a foreign 
State, was convicted in Salara of abetting in Koltapur the commis- 
sion of a murder in Satara, it was held that the conviction could not be 
sustainedunders. 66of the Act of 1872, which corresponds to s. 180 of the 
Act of 1882- The Court pointed out that the prisoner was not one of the 
classes subject to British jurisdiction. That his offence was wholly 
committed in a foreign State, and that both the Criminal Procedure 
Code and the Penal Code were limited to offences committed in India 
(R. Pirthai, 10 Bom. H.C. 356). Nor can a person be convicted 
of either a theft or a dacoity committed out of British India, by 
virtue of his continuing in possession of the stolen property after he 
has come within British jurisdiction (R. v. Sakhya Govind, 1 Bom. 
50; R. V. Adivagadu, 1 Mad. 71). Where the original act was not a 
triable offence, the continued possession of the property is not a 
constructive continuance and renewal of the same offence. The same 
law has been laid down where a foreigner who had received goods, 
out of the British territory was indicted as a receiver within that 
territory, and the Court stated that even a continued possession of 
them within the jurisdiction would not make him amenable to our 
Courts. (R, Bechar, 4 Bom. H.C. 38.) The same construction 
would I imagine be put upon the present s. 181. But retaining stolen 
pioperty with a knowledge that it was stolen is an offence different 
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from the receivinj?, and a foreigner who has stolen or received stolen 
property in a foreign State, and who brings it into British India, and 
therein retains it with a guilty knowledge, may be convicted in any 
British district in which he is found in possession of the property (R. 
V. Sakhya Govind, tib sup ; Empress v. Shunker Gope, 6 Cal. 307). 
The difficult which was raised by the Bombay High Court (Empress 
V. Moorga (Jhetty, 5 Bom. 338) as to treating property stolen abroad, 
as being stolen property within the meaning.of s. 4io,jhas now been 
removed by the Amendment Act (VIII of 1882, s. 8.) See antes. 410, 

The offence of concealing, or confining, a person who has been kid- 
napped, or abducted, (s. 368) may be tried either in the district where 
the confinement, or concealment, took place, or in that where the 
kidnapping, or abduction, was committed. (Cr. P.C., s. 180, Ulus. 
(C)). 

“ When it is uncertain in which of several local areas an offence was committed ; 
or whereat! offonce is committed, partly in one local area and partly in another ; 
or where the offonce is a continuing one, and continues to bo committed in more 
local areas than one ; or where it consists of sereral acts done in different local 
areas, it may be enquired into and tried by a Court Laving jurisdiction over any 
of such local areas.’’ (Cr. P.C., s. 182 ; Act XVlIl of 1862, ss. 29, 31, 34.) 

Act XVIII of 1862, s. 35, (now repealed) provided that a person, 
‘'accused of any offence alleged to have been committed on a journey, 
or on any voyage, in British India,” may be tr»ed in the High Court, 
“ if any part of the journey, or voyage, shall have been performed 
within the local limits of the jurisdiction of such Court.” In a case 
before the Madras High Court, two Railway guards were indicted under 
27 of the Railway Act XVI 1 1 of 1854. It appeared that on a journey 
up to Madras, and some considerable distance from it, they were dis- 
covered to be in a state of intoxication and were both removed from 
the train, another guard being placed in charge. One of the prisoners 
remained that night at the station where he had been taken out. The 
other prisoner, as the train was moving off, broke away from the 
peon in whose custody he was, jumped into the train, and so was 
taken on to Madras. They were convicted at the Sessions, but on a 
special case reserved by Bittleston^ J., it was held that the Court 
bad no jurisdiction to try them. They were East Indians, and s. 35 
did not apply, the journey upon which the offence was committed 
having, in the case of each, terminated beyond the limits of the High 
Court. (R. V. Malony, i Mad. H.C. 193.) 

A similar decision was given in Bengal under s. 67 of the Cr. P.C., 
1872 (now s. 180). Under Ulus, (a) (now omitted) it is stated that 
“ an offence committed on a journey, or voyage, may be enquired into 
and tried in any district through which the person by whom the offence 
was committed, or the person against whom, or the thing in respect of 
which the offence was committed, passed in the course of that journey 
or voyage.” Two persons were going by rail from Bombay to 
Calcutta. The offence was committed by one against the other 
before reaching Allahabad. At that town both stopped, and after- 
wards each proceeded to Calcutta by different trains, the accused 
alter one day’s stay, and the prosecutrix after two days. It was held 
that there was no jurisdiction in Calcutta, and that to bring the case 
within the section the journey must be continuous from one terminus 
to another, regard being had for the purpose of estimating the con. 
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tinuity to all the ordinary incidents affecting journeys of the particular 
kind which may be under consideration. (K. v, Piran, 13 B.L.H. 
Appx. 4; S,C. 21 Suth. Cr. 66.) 

Thuggee, murder as a thug, dacoity, dacoity with murder, and 
escape from custody may be tried where the accused is in custody. 
{Cr. P.C. i8i.) 

See, also, a§ to the powers of Government, and of the High Court 
to direct trials to take place in any particular district, Cr. P.C., 
ss. 178, 526* 

2. Not Guilty. 

The plea of Not Guilty throws upon the prosecution the burthen 
of proving everj'thing that is necessary to make out the crime 
charged. Where a primGi facie case has been made out the person 
may either produce evidence to disprove it, or to justify it. For 
instance, a man charged with an assault may either show that he 
never committed the offence, or that he used the violence imputed 
to him in the exercise of his duty. Under this plea all objections 
may be taken, which show that the acts proved do not constitute 
the legal definition of a crime. 

Where a prisoner refuses to plead, a plea of Not Guilty is entered 
for him, and the trial proceeds in all respects as if he had pleaded. 
(Cr.P.C., s. 272.) 

3 & 4. Previous Acquittal or Conviction. 

It is a common maxim that no one should be twice vexed for the 
same cause. But this is by no means literally true. Nor would it be 
at all more correct to say that no one ought to be twice tried for the 
same cause. A more cumbrous but more accurate statement of the 
rule would be as follows : — “ Where a person has been put upon his 
trial, under circumstances which would permit of a legal conviction 
for the offence with which he is charged, the sentence, whether of 
acquittal or conviction, is conclusive until it is reversed, and is a bar 
to any further prosecution on the same charge, or upon any other 
charge which would be established by the same evidence as that 
upon which the former prosecution was based.” 

Firstly : no proceedings short of an actual trial can be pleaded in 
bar to a subsequent prosecution. Therefore, if a Bill is preferred to 
the Grand Jury, who throw it out, this cannot be pleaded afterwards 
as an acquittal. (2 Hale, 246.) And so it would be if a case were 
investigated by a Magistrate with a view to a committal and he 
refused to commit (i Suth. Cr. let. ii, Madras Rulings, 1865, on Cr. 
P.C., s. 36; R. V. Gobardhan,4 B.L.R. A.Cr. i ; S.C. 12 Suth. Cr. 65; 
Empress v. Tika Singh, 3 All. 251 ; Government of Bombay v. 
Shidappa, 5 Bom. 405) or dismissed the complaint under ss. 269 and 
208 of the Cr, P.C., of 1861 and 1872 for want of prosecution. 
(4 Mad. H.C. Appx. viii.) It may be a question whether the same 
ruling would be applied to s. 247 of the Code of 1882, which directs 
the Magistrate in such a case to acquit the accused (see Empress v. 
Thompson, 6 Cal. 523, Cr. P.C., s. 403, Expla). Nor is the pendency 
of any criminal proceeding, which has not yet reached a decision, a 
bar to any other proceeding for the same offence, either in the same 
Court or in a different Court. (Bishop, § 836.) 
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Secondly: the circumstances must be such as would permit of a 
legal conviction. And, therefore, judgment in favor of the prisoner 
upon demurrer is no sufficient acquittal, since this assumes that upon 
the indictment no lawful conviction could have followed. In such a 
case Rolfe^ B., said, 

“ Tho ground of the judgment on the demurrer being in favor of the prisoner 
was, that the former indictment did not charge any felony. The prisoner was 
only discharged of the premises in that indictment specified, *and that is no dis- 
charge from this indictment which docs cha.rge u. felony.” (B. v. Hichmond, 1 
0. & K. 241.) 

So, where the indictment is so completely bad in substance that a 
conviction, had it been obtained, must have been reversed, an acquit- 
tal will be no bar to a fresh indictment, even though the acquittal was 
upon the merits and not upon the ground of the flaw in the charge. 
(R. V. Vaux, 4 Co. Rep. 45.) Because, whatever the tribunal might 
imagine that it was trying, it could try nothing but what was charged, 
and, therefore, the prisoner could be acquitted of nothing else. Hence 
an acquittal of that which was no offence could be no bar to a trial for 
that which was an offence. Where, however, the prisoner has been 
found guilty upon a bad indictment, if judgment has followed, the 
conviction, till it is reversed, is a bar to a subsequent indictment. 
But if there has been no judgment, but merely a verdict upon which 
no sentence has followed, this is no bar. (Ibid.) Where the Crown 
desires to escape from an unsustainable con fr iction, if the trial were 
held in the High Court the course would be for the prosecutor to enter 
a nolle prosequi before judgment, or after sentence he might be allow- 
ed to bring error for any defect apparent upon the record, (Bishop, 
§ 863,) But since s. 333 of the Cr. P.C. it would probably be held 
tliat a nolle prosequi could not be entered after verdict. 

A fortiori^ a trial before a tribunal which had no jurisdiction over 
the person, or over the offence, could not be pleaded in bar to a sub- 
sequent prosecution. R. v. Muthoorapershad, 2 Suth. Cr. 10.) For 
instance, if a Sessions Judge were to try a British subject who had 
pleaded to the jurisdiction, or if a Magistrate were to convict on a 
charge of rape. The American Courts have held that a conviction 
before a Court that had no jurisdiction was a mere nullity, and need 
not even be set aside before a subsequent prosecution is brought. 
(Bishop, § 866.) But if the prisoner was actually suffering punish- 
ment under the erroneous conviction, I think it would be necessary 
to remove it before further proceedings could be had.) See Bishop, 

§ 863.) 

Thirdly: nothing short of a sentence, either of acquittal or con- 
viction, operates as a bar to future proceedings. Therefore, if after 
the commencement of the trial it is prematurely terminated, as, for 
instance, in consequence of the illness of the Judge or one of the 
Jury, such a termination cannot be pleaded afterwards as an acquit- 
tal. And it has now been ruled, after some conflicting opinions, 
that the Judge has a right to put a stop to the proceedings where 
he sees that they cannot produce any legitimate result, or that 
justice would be thwarted by their continuance. In Windsor v. the 
Queen (L.R. i, Q.B. 289, it was ruled, affirming R, *0. Charles- 
worth (31 L.J.M.C. 25; S.C. I B. 8rS. 460), that where a trial was 
proceeding and the Judge discharged the jury from giving any 
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verdict, this state of thingfs was not pleadable in bar to a subsequent 
indictment. In Windsor’s case the jury was discharged because they 
could not agree. In the case of Charlesworth the Judge discharged 
the jury because the principal witness refused to answer. The Court 
was divided in opinion as to whether the Judge acted rightly or 
wrongly in so doing ; they were clear that the Judge ought to postpone 
the trial if the failure of evidence was the act of the prisoner, or some- 
thing in which -he concurred or co-operated. They were equally of 
opinion that he ought not to postpone it, merely to allow the Crown 
to produce further evidence. In this country, however, such a pow'er 
is expressly given (Cr. P.C., ss. 247 & 344, and see s. 282, though 
it should be cautiously exercised. They were in doubt whether in 
the particular case he should have postponed. But they were un- 
animous that, whether he had been right or wrong, the trial so ended 
by his act was not an acquittal. 

When, during the course of a trial, the Crown for any reason sees 
fit to abandon the prosecution, the defendant has a right to insist 
upon an acquittal being entered up. (5 Suth. Cr. let. 4; S.C. i Wym. 
Circ. 19.) It has been ruled in America that “ if this is not done he 
may still claim his discharge, and he is not to be brought again in 
jeopardy for the same offence.” (Bishop, § 858.) But I do not see 
how such a proceeding could be pleaded as an acquittal, and unless 
it is an acquittal it cannot be pleaded at all. Under s. 333 of the 
Cr. P.C. the Advocate-General may, at any stage of the proceeding 
before verdict, enter a nolle prosequi^ but a discharge under it docs 
not amount to an acquittal. A withdrawal however from a private 
prosecution by the injured person under s. 345 of the same Act does 
operate as an acquittal. 

Fourthly ; where a final sentence has been passed under circum- 
stances which would have warranted a conviction, it is conclusive 
until reversed. In England there is no process by which a new trial 
can be had in a case of felony (R. v, Bertrand, L.R. i, P.C. 520 ; 
R. V. Murphy, 2 Ihid, 35, 535, overruling R. v, Scaife, 17 Q.B., 238 ; 
see, however, the doubt expressed in R. v, Martin, L.R. i, C.C. 378), 
nor by which a sentence of acquittal can be reversed, (R. v. Duncan, 
7 QjB.D. 198) though a new trial is admissible in certain cases where 
the^conviction is only for a misdemeanour. (R. v. Slator, 8 Q.B.D. 267.) 
But under ss. 423, 429, 442 of the Cr. P.C. this may be done by the High 
Court. In one case (R, ». Gora Chand Gope, B.L.L.R., Sup. Vol. 
443 ; S.C. 5 Suth. Cr. 45 ; S.C. I Wym. Cr. 35.) Sir B. Peacocks 
C.J., said, 

“ If in a case of child murder, the Judge were to say it is not necessary to try 
whether death was done by an act done with the intention of causing death, 
because if it was so caused, the prisoner was not guilty of murder, I find that the 
child was under the age of six months, and, therefore, acquit the prisoner ; in 
such a case there w'ould be no finding on the facts, end the Court, as a Court of 
Revision, would merely set aside the acquittal and order a new trial. Again, 
suppose a Magistrate, in a case triable him, should conrict of an offence, and 
the SSession Judge on appeal should, without going into the facts, reverse ^e 
decision upon a point of law and order the prisoner to be discharged, stating 
that, assnming the facts to be as found by the Magistrate, the prisoner was not 
guilty of the offence, this Court, if the Judge were wrong in point of law, could, 
as a Gonrt of Revision, reverse his decision and direct him to try the appeal 
upon its merits. (See a case of the sort, 4 B. J. A P. 417 <) 
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** If a Judge, on appeal, should uphold the finding of a Magistrate on the facts 
and rovorso his decision in point of law, and order the prisoner to be discharged, 
then, as the acquittal would be merely upon a point of law, this Court, as a 
Court of Revision, might reverse the Judgment of acquittal, and order the 
sentence of the Magwtrafcc to stand.** (/fee. I Mad. H.C. Appx. Ixx; 5 Mad. 
H.C. Appx, X ; S.C. Weir, 217 . See also R. v. Uardeo, I All 139 .) 

“ The Court may act as a Court of Revision, after it has acted as a Court of 
Appeal, if it finds it necessary to do so, in order to correct an, order in law whicli 
cannot he .set right on appeal.** 

“ For instance, if a man should be found guilty of a murder and sentenced to 
seven years* transportation, if a prisoner should appeal on the facts, the Court 
might uphold the finding of guilty of murder on appeal, and afterwards, as a 
Court of Rovi^ion, might set aside the sentence of sevim years* transportation 
and pass a legal sentence for murder.** (See too, R. r. Aurokiiini, 2 Mad. 33.) 

A .sentence oF acquittal may also be appealed aj^ain.st to the Hiijh 
Court by the Local Government, but by it only, under s. 417. tSee 
Empress Judoonath, 2 Cal. 273; Empre.ss v. Miyaji, 3 Rom. 150), 
but the Court will require a very strongs case to be made out for 
the exercise of their discretion. (7 Mad. H.C. 330; R. v. Dukaran, 

7 N.W.P. 196) 

As a ("ourt of Revision under Cr. P.C., s. 439, the Court will not 
SCI aside a finding^ of fact, where there was evidence to be considered 
and weighed, upon which that finding might be .supported (R. t'. 
Aurokiam, 2 Mad. 38.) 

Hut if the judge disagrees with the verdict of the jury, or of the 
majority of the juiy, ho may submit the ca.se to the Higli Court which 
shall deal with the case as an appeal, hut it may acquit or convict the 
accused on the facts, and if it convict, shall pass such .sentence as 
might have been passed by the .Sessions Court. (Cr. P.C., .s. 307 ) 

The powers given by this section of reversing a verdict should only 
be exercised when the Court is of opinion that the verdict is clearly and 
unduubicdly wrong. (K. t». Sham Bagdi, 13 B.I..R. Appx 19; S.C. 
20 Siilh. O. 73 ; R. V. Khanderav, i Bom. 10; Empress 0. DhiinuiTi 
Khaseo, 9 Cal, 53.) But where the jury acquitted a prisoner on the 
plea of unsoundness of mind, the High Court on a reference under 
s. 263 (now s. 307) convicted the prisoner, being of opinion that there 
was absolutely nothing on the facts from which any reasonable person 
could find in favour of such .a defence, (R. v. Nobin Churider, 13 
B.L.R. Appx. 20 ; S.(,\ 20 Suth. Cr. 70) and similarly where the jury 
had ac(juitted :i prisoner who had made a full conicssion of guilt. (K. 

V, Balvant, 11 Bom. H.C. 137.) 

As to the circumstances under which an appeal to Her Majesty in 
Council should be allowed, .see K. v. Pestanji, 10 Bom. H.C. 75 ; R. v. 
Burah, 3 App. Ca. 8S9; S.C. 5 l.A. 178 ; S.C. 4 Cal. 172. 

Lastly ; the acquittal must be upon substantially the same charge. 
'I'his is tested by considering whether the evidence necessary to 
prove the second indictment could have procured a legal conviction 
upon the first. (Arch. 120) Therefore, an acquittal on an indict- i 
ment for murder will bar a subsequent indictment for culpable j 
homicide not amounting to murder, since it would Ivive been compe- 1 
tent to acquit of the grave offence and to convict of the minor, j 
(Ibid. 1 2 1.) So, a person acquitted of a burglary, or robbery, cannot ‘ 
afterwards be indicted for an attempt to commit burglary, or an 
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assault with intent to rob. Nor can a person who has been acquitted 
of an assault under s. 352 be tried again for causing hurt. (Kaplau 
V. Smith, 7 B.L.R. Appx. 25 ; S.C. ibSuth. Cr. 3.) Nor can a person 
acquitted of a breach of trust be tried upon the same fact alleged to 
be a theft or criminal misappropriation, or vice versa. For in all 
these cases if the facts set up in the second indictment had been 
proved in the first a conviction would have resulted. {Ante p. 437.) 
And similarly, a summary conviction under a statute for injuring a 
person by negligent conduct on a highway was held to be an answer 
to an indictment for the same act treated as an assault. (Wemyss v. 
Hopkins, L.R. 10, Q.B. 378.) 

So, where a prisoner was convicted upon one indictment under 
s, 50 of Act XVII of 1S54, (Post Office : repealed by XIV of 1866) 
for fraudulently secreting a post-letter, and then was convicted upon 
a second indictment under the same section for fraudulently making 
away with the same letter, the first conviction was held to be a bar 
to the second indictment. Scotland, C.J., said, 

“ In the present case the prisoner might properly have been charged in the 
first instance with both the criminal acts of fraudulently secreting and making 
away Avith the letter ; and although either act is punishable under the section 
as an offence without any evidence of the other, still, as it appears that both 
acts were connected and formed substantially a part of one and the same 
criminal trausactiou, and the evidence with reference to subh acts was as neces- 
sary and material on the first charge as it was on the second, the prisoner must 
be considered to have been tried and in peril in respect of the whole transaction 
as one offence on the first charge. The evidence as to his making away with 
the letter was properly a part of the case in support of the first charge, and the 
strongest proof of it. There was, in fact, no part of the evidence upon which 
the second conviction took place which was not properly evidenced on the first 
charge.” (li. v. Dalapati, 1 Mad. 11. 0. 83.) 

But an acquittal on a charge of breaking and entering a house, 
having made preparation for causing hurt to any person, would be no 
bar to an indictment for breaking and entering the same house with 
intent to steal. For the same evidence which would ensure conviction 
on the second indictment must result in an acquittal upon the first, as 
the offences are distinct, (ss. 457, 458. See 2 Leach, 716.) 

So, a man who has broken into a house and stolen goods therein, if 
he be indicted for the theft and acquitted, may afterwards be indicted 
for the house-breaking and convicted, or vice versd. (2 Hale, P.C. 
245.) And a conviction for an assault is no bar to an indictment for 
manslaughter, if death subsequently follows from the effects of the 
assault. (R. v. Morris, L.R. i, C.C. 90.) In this case the evidence 
adduced as proof of the assault is only part of the evidence necessary 
to convict ot the culpable homicide. And where a man had forged 
two puttahs for different pieces of land and was indicted for the 
forgery of one puttah and acquitted, it was held that he might after- 
w'ards be indicted for the forgery of the second puttah ; although the 
second puttah had been put in evidence on the former trial, and 
evidence had been given indiscriminately as to both documents. 
(R. V. Dwaikanath, 7 Suth, Cr. 15; S.C. 3 Wym. Cr. ii.) It is 
evident in the last case that all evidence given as to the second puttah 
was irrelevant upon the former trial, except so far as it went to show 
that the first puttah was a forgery. 
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^ In a case in the N.W. Provinces the following facts appeared. 
Fiye prisoners were tried by a Deputy Magistrate for grievous hurt; 
three were acquitted and two were convicted. These appealed, and 
the result wa.s that the High Court quashed the conviction, and 
ordered a new trial. Nothing was said as to the three who had not 
appealed. Upon the new proceedings all five were committed to the 
Session Court on a charge of attempt to murder, and convicted. On 
appeal, it was held that the three could not plead the former acquittal, 
as they were convicted on a charge over which the Deputy Magistrate 
had no jurisdiction. (R. v. Panna, 7 N.VV.P. 371.) 

Similar provisions are contained in the Cr. P.C., s. 403, 

“ A person who has once been tried by a Court of competent 
jurisdiction for an offence, and convicted or acquitted of such offence, 
shall, while such conviction or acquittal remains in force, not be liable 
to be tried again for the same offence, nor on the same facts for any 
other offence for which a different charge from the one made against 
him might have been made under s. 236, or for which he might have 
been convicted under s. 237. 

“ A person, convicted or acquitted of any offence, may be after- 
wards tried for any distinqt offence for which a separate charge might 
have been made against him on the former trial u- der s. 235, para, i, 
(See it, ante p. 42.) 

“ A person convicted of any offence constituted by any act causing 
consequences which, together with such act, constituted a different 
offence from that of which he was convicted, may be afterwards tried 
for such last-mentioned offence if the consequences had not happened, 
or were not known to the Court to have happened, at the time when 
he was convicted, 

" A person acquitted or convicted of any offence constituted by any 
acts may, notwithstanding such acquittal or conviction, be subse- 
quently charged with and tried for any other offence constituted by 
the same acts which he may have committed, if the Court by which he 
was first tried was not competent to try the offence with which he is 
subsequently charged.” 

Explanation . — The dismissal of a complaint, the stopping of pro- 
ceedings under s. 249, the discharge of the accused or any entry 
made upon a charge under s. 273, is not an acquittal for the purposes 
of this section. 

Illustrations. 

“ (a) A is tried upon a charge of theft as a servant and acquitted. 
He cannot afterwards while the acquittal remains in force, be charged 
with theft as a servant, upon the same facts with theft simply, or with 
criminal breach of trust. 

“ (^) A is tried upon a charge of murder and acquitted. There is 
no charge of robbery, but it appears from the facts that A committed 
robbery at the time when the murder was committed ; he may after- 
wards be charged with and tried for robbery. 
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“(t) A is tried fgr causing grievous hurt and convicted. The 
person injured afterwards dies. A may be tried again for culpat)lc 
homicide. 

(rf) A is tried before the Court of Sessions and convicted of the 
culpable homicide of B. A may not afterwards be tried for the 
murder of B on the same facts. 

“ (e) A is charged by a Magistrate of the first class with, and 
convicted by him of, voluntarily causing hurt to B. A may not after- 
wards be tried for voluntarily causing grievous liurt to B on the same 
facts, unless the case comes within para. 3 of this section. 

“ (/) A is tried b}' a Magistrate of the second class with, and 
convicted by him of, theft of property from the person of B. A may 
subsequently be charged with and tried for robbery on the same facts. 

A, B. and C arc charged by a Magistrate of the first class 
witii, and convicted by him of, robbing D. A, B, and C may after- 
wards be charged with and tried for dacoity on the same facts ” 

'fhe last clause of the above section, and the illustrations (/) and 
ig) which explain it, are no doubt strictly .sound in principle, but 
would work considerable injustice unless .supplemented by other 
rules. It is evident in Ulus, {/) that the theft which is the subject of 
the first conviction, is the very same theft which is the largest 
ingredient in the crime which is the subject of the second conviction. 
So, in tllns, (g) the same robbery which forms the whole of the crime 
charged in the first trial, is the principal part of the crime charged 
in the second trial. Suppose, then, that in each pair of cases the pre- 
siding officer inflicted the maximum punishment, which was actually 
suffered, it is plain that a .single act of theft or robbery would have 
received its full penalty twice over. Such injustice would be prevented 
by providing that where the same set of tacts constituted different 
crimes which fell under different jurisdictions, the offender should only 
be tried by the Court which could lake cogni;i:ancc of the graver 
offence; or that in such cases as are described in i/lus. {/) and (g) 
the punishment inflicted by the second (.ourt should always run con- 
currently with that inflicted by the inferior tribunal. 

The proof of the issue lies upon the delendant. lender the Cr. P. 
C., s. 511. an extract certified by the officer having the charge of the 
Records to be a copy of the sentence or order, or in case of a con- 
viction, either a certificate signed by the officer in charge of the gaol 
in which the prisoner was punished, or the production of the warrant 
of commitment under which the punishment was suffered, is the mode 
laid down for proving an acquittal, or conviction. Oral evidence is 
admissible to show that the two indictments related to the same 
charge, as, for instance, that the house said to be broken, tlic property 
alleged to have been stolen, &c„ were the same in each case. Some 
evidence is also necessary to identify the person now under trial with 
the person who was formerly indicted. 

Where the plea is found against the defendant, the rule of English 
law was, that if the charge was one of treason or felony, he should be 
allowed to plead over ; but if the indictment was for a misdemeanour. 
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judgment was passed at once for the Crown. (R. v. Taylor, 3 B. 
& C. 512.) This distinction arose in days when every felony was a 
capital crime, and seems quite absurd in the present age when one 
class of offences is punished as heavily as the other. As the dif- 
ference between felonies and misdemeanours is now abolished, the 
Courts will probably take a common sense view of the matter, and 
allow the defendant to plead to the merits in every case. In the Mo- 
fussil, this is undoubtedly the course which would be pursued. 


FORMS OF INDICTMENT. 

The following forms are drawn upon the model of those contained 
in the Criminal Procedure Code, and are intended for the use of the 
Mofussil Courts. 

I have in many cases made the indictment more specific in its 
statement of the offence than the corresponding form given in the 
Code. I cannot imagine that the legislature intended that the charge 
should convey no information whatever to judge, jury, or prisoners, 
as would certainly be the ca:>e if it merely stated that on a certain day 
A committed theft. Compare the form in Schedule. V, with Cr. P.C. 
ss. 222, 223, Ulus, (aj 

(No. I.) Indictment against the abettor of murder y where the 
principal is charged in the same indictment. 

That he the said C D on or about the day of at 

abetted the commission of the said murder by the said A B which 
was committed in consequence of the abetment, and that he has 
thereby committed an offence punishable under ss. 109 & 302 of the 
Indian Penal Code, and within the cognizance of the (Style of the 
Court). 

Upon conviction of an abettor his punishment depends upon the 
penalty attaching to the principal offence charged, and also upon 
whether the offence was or was not committed in consequence of 
the abetment, or different offence was committed. Therefore, both the 
principal section must be mentioned, and the particular section of 
Chapter V under which the case falls (ss, 109-113, 1 15-1 17), with the 
circumstances which bring it under that section, (i Suth. Cr. let. 9; 
2 ibid. I, 8.) 

In England it has always been held that an indictment for conspir- 
ing to commit an offence need not charge that offence with the same 
particularity necessary in an indictment for the offence itself. (Lathan 
•V. the Queen, 33 L.J.M.C. 197-200.) And the same rule would, I 
conceive, apply to charges of abetment. 

(No. 2.) Indictment for abetting as a separate offence. 

That one C D (or certain person unknown) on the day of 

committed theft by dishonestly taking Rs. 50, the 
property of one out of his possession, without his consent, 

and that he the said A B abetted the said C D (or the said persons) 
in the commission of the said theft, which was committed in conse- 
quence of the said abetment, and that he has thereby committed an 
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offence punishable under ss. 109 & 379 of the Indian Penal Code, 
and within, &c. 

{No. 3.) Indictment /or abetting an offence with a different knowledge 
from that possessed by the persons abetted. 

That he, on or about the day of did instigate and 

abet one A B to assault one C D, he the said {abettor) then and there 
well knowing that the death of C D would be the probable result of 
such assault and intending to procure the death of the said C D by 
means of the assault so abetted, and that the said A B did in conse- 
quence of such abetment assault the said C D, who died in conse- 
quence of such assault, and that he the said (abettor) has thereby 
committed an offence punishable under ss. no &302 of the Indian 
Penal Code, and within, &c. 

(yVc. 4.) Indictment for abetting one offence where 2 different 
offence is committed. 

That he, on or about the day of did instigate and 

abet one A B to break by night into the house of one C D, having 
made preparations for causing hurt to a person, and that the said A 
B did, in pursuance of such abetment, break into the house of the 
said C D and murdered one E F then being in the said house, such 
murder being a probable consequence of the said abetment and being 
committed under the influence of the instigation aforesaid, and that 
he the said (abettor) has thereby committed an offence punishable 
under ss. 1 11 & 302 of the Indian Penal Code, and within, bcc. 

(No, 5.) Indictment for abetting an offence which is not committed. 

That he, on or about the day of did instigate and 

abet one C D, then being a Village Moonsiff in to take a 

gratification other than his legal remuneration as a reward for show- 
ing favour to him the said (abettor) in the exercise of his official func- 
tions, that is to say, in O. S. I of 1861 then pending before him the 
said C D, and that he has thereby committed an offence punishable 
under ss. 116 & 161 of the Indian Penal Code, and within, &c. 

(No. 6 .) Indictment against a Public Servant for concealing a design 
to commit an offence which it was his duty to prevent. 

That, on or about the day of A B, and certain 

other persons unknown, committed dacoity in the village of 
and that the said (defendant) being then and there a Police peon and, 
as such, a public servant, whose duty it was to prevent the said crimes, 
being well aware of the design to commit the said offence and in- 
tending to facilitate the commission thereof, did voluntarily conceal 
the same and did illegally omit to inform his superior officer of such 
design, and that he has thereby committed an offence punishable 
under ss. 119 & 391 of the Indian Penal Code, and within, &c. 

Note. — The indictment ought to state such facts as will show not 
only that the defendant was a public servant, but, also, that he was a 
public servant whose duty it was as such, not merely as an ordinary 
citizen, to prevent the offence. 
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(No» 7.) Indictment for Waging War, 

T 4 iat he, on or about the day of at 

waged war against the Queen, and that he has thereby committed 
an offence punishable under s. 121 of the Indian Penal Code, and 
within, &c. 

Note . — It is not necessary to set out the particular acts of the de- 
fendant. (Arch. 590.) 

(No. 8.) Indictment for attempting to over-awe a Councillor by 
violence. 

That he, on or about the day of at with 

the intention of inducing the Honorable A B, a Member of the 
Council of the Governor-General of India, to refrain from exercising 
his lawful power as such member, assaulted such member, and that 
he has thereby committed an offence punishable under s. 1240! the 
Indian Penal Code, and within, &c. 

(No. 9.) Indictment for attempting to seduce a Soldier from his 
Allegiance. 

That he, on or about the day of attempted to seduce 

from his allegiance to the Queen one then being a private 

soldier in the Regiment of Her Majesty’s Madr'^s Army, and that 
he has thereby committed an offence punishable under s, 131 of the 
Indian Penal Code, and within, &c. 

(No. 10.) Indictment for Joining an unlawful Assembly Armed with 
a Deadly Weapon. 

That he, on or about the day of at with 

other persons to the number of five or more, did unlawfully assemble 
together, he the said being then and there armed with 

a deadly weapoft, that is to say a gun, and that he has thereby com- 
mitted an offence punishable under s. 144 of the Indian Penal Code, 
and within, &:c. 

Note . — If the circumstance of aggravation does not exist, omit the 
clause in italics, and charge the offence as punishable under s. 143, 
See the remarks upon the indictment for dacoity under s. 391. 

(A^o. II.) Indictment for Rioting. 

That he, on or about the day of at with other 

persons to the number of five or more, unlawfully assembled together 
• at and there used force in prosecution of the common object 

of such assembly, viz., in resisting the lawful arrest of A B, and 
thereby committed the offence of rioting, and that he has thereby 
committed an offence punishable under s. 147 of the Indian Penal 
Code, and within, &c. 

The Bengal High Court has laid it down that ‘‘ it is quite enough 
to charge the prisoners with the offence of rioting punishable under 
s. 147 of the Indian Penal Code,” but that where “the committing 
officer has resolved the crime into its elementary facts in the charge, 
all that combined to constitute the compound offence should have 
been charged.” (i Suth. Cr. let 10; 4 R.J. & P. 413*) tendency 
of the Madras High Court is to resolve such technical terms into 
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their elements, so as to explain to the prisoner what he is charged 
with. (See note to charge of dacoity.) It is also laid down in 
Bengal that in indictments under s. 149, the charge should state 
what the common object oI theunlawful assembly was. (i Wym. 
Circ. 3, 16.) 

{No. 12.) Indictment for an Affray, 

That on or about the day of they 

the said A B and C D did commit an affray in the public street at 
by fighting therein, and disturbing the public peace, and 
that they have thereby committed an offence punishable under s. 160 
of the Indian Penal Code, and within, &c. 

{No. 13.) Indictment against a Public Servant for Accepting a 
Gratification. 

That he being a Public Servant, that is to say, an Inspecting 
Engineer in the Department of Public Works, accepted for himself 
from one A B a gratification, other than a legal remuneration, as a 
motive for his the said {defendants) procuring a certain contract for 
the said A B, such being an official act, and that he has thereby com- 
mitted an offence punishable under s. 16 1 of the Indian Penal Code, 
and within, &c. 

{No. 14.) Indictment for Non-attendance in Obedience to Lawful 
Summons. 

That on or about the day of one A B, then being 

Zillah Judge of and being as such Zillah Judge legally 

competent to issue a summons, did by his summons call upon the 
said {defendant) to appear and give his evidence at the Court House 
of on and such summons was duly served upon the 

said {defendant) who was legally bound to attend in obedience to the 
same, yet he intentionally omitted to attend at the said Court House, 
and that he has thereby committed an offence punishable under 
s. 174 of the Indian Penal Code, and within, &c. 

{No. 15.) Indictment for Disobedience to an Order promulgated by a 
Public Servant. 

That on the day of A B, then being Magistrate 

of made and promulgated an order directing the Left Hand 

Caste to refrain from conducting a procession through the 
street in the Village of , such being an order which he was 

lawfully empowered to promulgate, and the said {defendants), well 
knowing the said order, disobeyed the directions of the said A B 
and conducted the procession through the said street, whereby a 
riot was caused in the said villages (or) whereby danger to human 
life and safety was caused, and that they heave thereby committed 
an offence punishable under s. 188 of the Indian Penal Code, and 
within, &c. 

Note. — The indictment ought to show that the public servant was 
one authorized to promulgate an order, and that the order was one 
which he was competent to make. If no riot resulted and no danger 
was caused by the act of disobedience the clauses in italics should be 
omitted, but some averment must be inserted to show that the consc- 
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quences stated in the previous clause of s. 388 have resulted from the 
disobedience, otherwise no offence at all has been shown. 

(No, 16.) False Evidence, — Indictment forgiving False Evidence 
in a Suit before a District Moonsiff. 

That he, on the ist day of May, 1861, being summoned as a 
witness at the final hearing in O. S. i of 1861, being a judicial 
proceeding then pending before the District Moonsiff of and 
being bound by solemn affirmation to state the truth, intentionally 
gave false evidence by knowingly and falsely stating that he had seen 
one Ramasawmy sign a certain document marked A, whereas he had 
not seen the said Ramasawmy sign the said document, and that he 
has thereby committed an offence punishable under s, 193 of the 
Indian Penal Code, and within, &c. 

Note. — The averment that he “ intentionally gave false evidence” is 
a very material point. (2 Suth. Cr. let. ii.) It is not necessary to 
state that the point on which he perjured himself was material to the 
issue of the case. (Ibid., and R. v. Aidrus Sahib, i Mad. H.C. 38; S. 
C. Weir, 38 [61 .]) The charge ought to state what the judicial proceed- 
ing was in which the false evidence was given and even the particular 
stage of that proceeding. (R. v. Nagardi, i B.L.R.A. Cr., S.C., 10 
Suth. Cr. 3.) But it is not necessary to describe the subject-matter 
of the proceeding with any minuteness. A stater ent that the offence 
was committed at the trial of a certain misdemeanour at the quarter 
sessions at Salop was held sufficient in England. (R. v, Dunning, 
L.R. I, C.C. 290.) But the date at which, and the Court or officer 
before whom, the false statement was made should be set out accord- 
ing to the facts, so that the prisoner may be able afterwards to plead 
his conviction or acquittal. (R. v, Maharaj Misser, 7 B.L.R. Appx, 
66, C.C. 16 Suth, Cr. 47.) 

(No, 17), Indictment for False Statement in an Income Tax Return, 

That he, on the day of being bound by law to make 

a declaration as to the amount of his profits for the year i860, which 
declaration the Special Commissioner of Income Tax was authorized 
to receive as evidence of the amount of such profits, made a return to 
A B, then being Special Commissioner of Income Tax for the Town 
of Madras, and in such return knowingly and falsely stated that his 
profits for the year i860 had been only Rupees 1,000, whereas his 
profits for the said year had been Rupees 10,000, the said false state- 
ment being upon a point material to the object for which the said 
declaration was made, and that he has thereby committed an offence 
punishable under ss. 190 & 193 of the Indian Penal Code, and 
within, &c. 

Note, — The practice in the High Court is to set out the substance 
and as nearly as possible the words of the statement upon which 
perjury is assigned. Where the charge did not distinctly set forth 
the statement which was alleged, but it appeared that the prisoners 
prefectly understood on their trial what was the alleged false state- 
ment and had not been prejudiced in their defence by the defective 
form of the charge, the Court refused to interfere. (4 RJ. & P. 
359, and see Cr.P.C., s. 443, ante p. 437.) But the High Court of 
Bengal has directed that in all committals for giving false evidence 



4G0 


FORMS OP INDICTMENT. 


[Book 


under ss. 193 to 195, the particular statements on which perjury is 
assigned should be invariably inserted in the charge, (i Wym. 
Circ. 15, 16, acc, R. v. Jamurha, 7 N.VV.P. 137.) And that part of 
the statement which is alleged to be false must be specifically pointed 
out. (R. V, Soonder Mohooree, 9Suth. Cr. 25 ; S.C. 5 Wym. Cr. 33 ; 

R. v. Maharaj INIisser, 7 B.L.R. Appx. 66; S.C. 16 Sutli. Cr. 47.) 
The statement proved must, also, be substantially the same as that 
set out, unless the record is amended to meet the variance. (Arch. 
713.) It must also be expressly alleged that the statement was known 
and believed to be false, or that it was not believed to be true. (See 
form in Cr. P.C., Sched. V.) 

Where several persons give false evidence, although they give it 
in the same proceeding and in the very same words, the olTence of 
each is a distinct offence and of course they cannot be charged 
jointly in the same Court. (R. v. Maharaj Misser, 7 B.L. R. Appx. 66 ; 

S. C. 16 Suth. Cr. 47.) Where the statement of each is part of the same 
transaction, so that each offence will be proved and rebutted by the 
same evidence, it is a common and convenient course to indict all 
the prisoners in the same indictment, charging each, of course, in a 
separate count. The Madras High Court has laid it down, however, 
that this course is open to abuse, as it is doubtful whether prisoners 
so tried together will understand that they are entitled to call one 
another as witnesses in their defence. The Judges, therefore, directed 
that the strictly legal course should, for the tiiturc, be followed. Kach 
.act of giving false evidence being a separate offence, a separate 
charge must necessarily be framed against each prisoner, and, in 
future, a separate trial must be held of each charge. (3 Mad. H.C. 
Appx. xxxii; R. t;. Hhavani Shankar, 5 Bom. H.C.C.C. 55; R. ’v, 
Ruttee Ram, 2 N.W.P. 21.) 

{No. iS.) Indictment for fabricating False Evidence^ and for using 
the same knowingly. 

That he fabricated false evidence by making in an account book a 
false entiy, purporting to be an entry of a payment of Rs. 1,000 by 
one A B to one Veerasawmy, intending that such false entry should 
appear in evidence in a judicial proceeding, and that such false entry, 
so appearing in evidence, should cause any person, who in such pro- 
ceeding might have to form an opinion upon the evidence, to enter- 
tain an erroneous opinion touching the fact of such payment, the same 
being a point material to the result of such proceeding, and that he 
has thereby committed an offence punishable under s. 193 of the 
Indian Penal Code, and within, &:c. 

That he, the said AB in O.S. i of 1861, being a judicial proceed- 
ing before the Civil Judge of corruptly used the entry in 

the last count mentioned as genuine evidence, knowing the same to be 
fabricated, and that he has thereby committed an offence punishable 
under b. 196 8c s. 193 of the Indian Penal Code, and within, &c. 

{No. 19.) Indictment for causing Disappearance of Evidence. 

'i'hat he, having reason to believe that an offence, tliat is to say 
rnuider, had been committed, did throw a certain dead body into a 
well, and thereby cause evidence of the commission of that offence 
to disappear, with the intention of screening the offender from legal 
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punishment, and that he has thereby committed an offence punish- 
able under s. 201 of the Indian Penal Code, and within, &c. 

ffote, — Where a prisoner is charged under this section, or under 
ss. 202, or 203, it is not necessary to show that any offence had been 
actually committed, provided he committed the act under the mis- 
taken belief that an offence had been committed. (2 Suth. Cr. let. i.) 

{No, 20.) Indictment for false Personation in a Suit. 

That he, on the day of falsely personated one 

A B in a judicial proceeding before C D, Esq., the Registrar of the 
High Court of Madras, and in such assumed character became secu- 
rity for one X, a receiver appointed by the said Court, the same being 
an act done in a civil suit then pending in the said High Court, and 
that he has thereby committed an offence punishable under s. 205 of 
the Indian Penal Code, and within, &c. 

(No, 21.) Indictment for fraudulent Transfer of Property. 

That one A B was a creditor of the said (defendant) and had sued 
him in the MoonsitPs Court of in O.S. i of 1861, and 

had obtained judgment against him for the sum of Rupees 1,000, 
and the said (defendant) intending to prevent a certain piece of land 
situated in the village of from being taken in execution of the said 
decree, fraudulently transferred the same to one C D, and that he 
has thereby committed an offence punishable under s. 206 of the 
Indian Penal Code, and within, &c. 

{No, 22.) Indictment for a false Claim. 

That he, on or about the day of commenced 

a suit in the District Moonsiff’s Court of against one A B, 

and in the said suit falsely claimed to be the owner of certain jewels 
then in the possession of the said A B, with intent to injure the said 
A B, whereas he well knew that he was not the owner of the jewels 
so claimed, and that he has thereby committed an offence punishable 
under s. 209 of the Indian Penal Code, and within, &c. 

(A^o. 23.) Indictment for a false Charge of an Offence. 

That he, on or about the day of with intent 

to cause injury to one A B, appeared before the Magistrate of 
and there lalsely charged the said A B with having stolen Rs. 50, he 
the said (defendant) at the time well knowing that A B had not 
stolen the said money, and that there was no just or lawful ground 
for such charge, and that he has thereby committed an offence 
punishable under s. 21 1 of the Indian Penal Code, and within, &c. 

See 2 Suth. Or. let. 2, where this form is laid down. The nature of 
the false charge should be stated in the finding and entered in the 
Calendar. (R. v. Arjoon, i Bom. H.C. 88.) 

(No. 24.) Indictment for Harbouring an Offender. 

That on or about the day of the crime of dacoity 

was committed in the village of and that he the dtid (defendant) 
harboured one A B, whom he, at the time he harboured him, knew 
(or had reason to believe) to be one of the offenders, with the inten- 
tion of screening him from legal punishment, and that he has there- 
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by committed an offence punishable under s. 212 of the Indian Penal 
Code, and within. See. 

{No, 25,) Indictment for omission to apprehend^ or for permitting 

an Escape, 

That he, being a public servant, that is to say, an Inspector of 
Police {Keeper of th^ fail of) and being as such public servant legally 
bound to apprehend {keep in confinement) one A B who then was 
charged with the offence of robbery, intentionally omitted to appre- 
hend the said A B {suffered the said A B who was then in confinement 
in the said jail to escape from such confinement), and that he has 
thereby committed an offence punishable under s. 221 of the Indian 
Penal Code, and within, &c. 

Note, — The nature of the office held by the prisoner should be stated, 
so that it may appear whether the legal obligation to apprehend, or 
to keep in confinement, attached to it. (i Wym. Circ. 19.) The 
names of the persons sufTered to escape should be stated {Ibid.) ; but 
this is not an essential to the charge, but merely a matter of parti- 
cularity for the information of the accused. The nature of the charge 
against the person who escaped should also be stated in charges under 
this section and under ss. 222 & 225, since the punishment of the 
public servant depends upon the extent to which justice was likely to 
be defeated by his breach of duty. 

{No. 26.) Indictment for Counterfeiting Coin, 

That he, on or about the day of counterfeited a piece 

of the Queen’s Coin known as a Company’s Rupee, and that he has 
thereby committed an offence punishable under s. 232 of the Indian 
Penal Code, and within, &c. 

(No. 27.) Indictment for passing off and possessing Counterfeit Coin. 

First ; That he, on or about the day of having 

a counterfeit Coin, which was a counterfeit of a piece of the Queen’s 
Coin known as a Company’s Rupee, and which, at the time when he 
became possessed of it, he knew to be a counterfeit of the Queen’s 
Coin, fraudulently delivered the same to one A B, and that he has 
thereby committed an offence punishable under s. 240 of the Indian 
Penal Code, and within, &c. 

(No, 28.) Secondly ; That he, on or about the day of 
delivered to one A B as genuine a counterfeit Coin, that is to say, a 
counterfeit Rupee, knowing the same to be counterfeit, and that he 
has thereby committed an offence punishable under s. 241 of the 
Indian Penal Code, and within, &c. 

In charges under s. 241, the name of the person to whom it was 
delivered should be stated, as required by the model from Sched. V, 
Cr. P.C. It is also essential that the element of fraud should be 
recognized, either by the use of the^ word ‘fraudulently” in the 
charge, or of the terms “ as genuine” in the manner indicated in the 
sample form. Wym. Circ, 20.) 

{No. 29.) Thirdly : That he, on or about the day of was 
fraudulently in possession of counterfeit Coin, that is to say, three 
counterfeit Anna pieces, he, at the time when he became possessed 
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thereof, havifip well known that they were counterfeit, and that he has 
thereby committed an offence punishable under s. 242 of the Indian 
Penal Code, and within, &c. 

{No. 30.) Indictment for Murder. 

That he, the said A B, on or about the day of at 
did commit culpable homicide amounting to murder, (i Suth. Cr. let. 
12) by causing the death of one Z by doing an act with the intention 
of causing the death of a human being, 

(or) by doing an act with the intention of causing such' bodily injury 
to the said Z, as he, the said A B, knew to be likely to cause the 
death of the said Z, 

(or) by doing an act with the intention of causing bodily injury to 
some person, and that the bodily injury intended to be inflicted was 
sufficient in the ordinary course of nature to cause death, 

(or) by doing an act, knowing it to be so immediately dangerous 
that it 'must in all probability cause the death of a human being, or 
such bodily injury as was likely to cause the death of a human being, 
and committing such act without any excuse for incurring the risk 
of causing death or such injury as aforesaid, and that he has thereby 
committed an offence punishable under s. 302 of the Indian Penal 
Code, and within the cognizance of the (Style of the Court). 

Note . — The above form is sufficient without setting forth the 
manner in which, or the means by which, the death was caused. (Cr. 
P.C., s. 223, Ulus, (e).) Only one of the clauses commencing with 
(or) should be used in the same count, but if there is any doubt as to 
the character of the act, it is well to use different counts, stating the 
nature ot the act differently in each. The same comencement and 
conclusion will be required in each count. 

It is not necessary to negative the special exceptions contained in 
s. 300. 

That he (or they) the said A B on or about the day of 

at committed murder by causing the death of C D, and 

that he (or they) has (or have) thereby committed an offenc punish- 
able under s. 302 of the Indian Penal Code, and within, &c. (i Wym. 
Circ. 26; Government v. Kamasawmy, ih. Cr. 33, and see ante p. 438.) 

(No. 31.) Indictment for Culpable Homicide. 

That he, on or about the day of at committed 

culpable homicide not amounting to murder by causing the death of 
by doing an act with the intention of causing death, 
(or) with the intention of causing such bodily injury as was likely to 
cause death, (or) with the knowledge that he was likely by such acts 
to cause death, and that he has thereby committed an offence punish- 
able under s. 304 of the Indian Penal Code, and within. See, 

Note . — The indictment should ‘‘state whether the act constituting 
the offence of culpable homicide, not amounting to murder, was done 
with the intention of causing death, or only with the knowledge that 
it was likely to cause death, as distinct penalties are provided by law 
for the same acts as above distinguished.” (2 Suth. Cr. let. 8.) The 
words “ not amounting to murder,” should, also, be used, ( i ibid,, 1 2.) 
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According to English law and under s. 2380! the Cr. P.C., separate 
counts for murder and culpable homicide are unnecessary, as upon 
an indictment for the graver offence, the jury may convict of the minor. 

(No. 32,) Indictment for causing Miscarriage. 

That he, on or about the day of voluntarily and 

without the consent of A B, then being a woman with child, caused 
the said A B to miscarry, such miscarriage not being caused in good 
faith for the purpose of saving the life of the said woman, and that 
he has thereby committed an offence punishable under s. 313 of the 
Indian Penal Code, and within, &c. 

(No. 33.) Indictment for causing Grievous Hurt by dangerous 
Weapon. 

That he, on or about the day of voluntarily caused 

grievous hurt to one A B by means of an instrument for shooting, 
that is to say a pistol, and that he has thereby committed an offence 
punishable under s. 326 of the Indian Penal Code, and within, &c. 

Note. — It is not necessary to aver that the case did not fall under 
the provisions of s. 334. (Cr. P.C., s. 221.) 

(No. 34.) Indictment for causing Grievous Hurt by Negligence. 

That he, on or about the day of caused grievous hurt 

to one A B by doing an act, that is to say, by driving a carriage so 
rashly (or negligently) as to endanger the personal safety of others, 
and that he has thereby committed an offence punishable under s, 338 
of the Indian Penal Code, and within, &c. 

(No, 35.) Indictment for Wrongful Confinement for the purpose of 
Compelling Restoration of Property. 

That he, on or about the day of wrongfully confined 

one A B, for the purpose of constraining the said A B to cause the 
restoration of certain jewels, before then stolen from him the said 
(defendant)^ and that he has thereby committed an offence punishable 
under s. 348 of the Indian Penal Code, and within, &c. 

Note, — The name of the person wrongfully confined should be 
given, (i Wym. Circ. 20.) 

(No. 36.) Indictment for an Assault. 

That he, on or about the day of assaulted one A B, 

the said assault not being committed on grave and sudden provoca- 
tion given by A B, and that he has thereby committed an offence 
punishable under s. 352 of the Indian Penal Code, and within, &c. 

(No. 37.) Indictment for Kidnapping from Lawful Guardianship. 

That he, on or about the day of kidnapped one A B, 

being a female under the age of 16 (or being a person of unsound 
mind) from lawful guardianship by taking her out of the keeping of 
her father C D without his consent, and that he has thereby com- 
mitted an offence punishable under s. 3^3 Ihc Indian Penal Code, 
and within, &c. 
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(No, 38,) Indictment for Abduction of a Woman. 

That he, on or about the day of abducted a certain 

u'oman named A B by inducing her by deceitful means to go from 
her home, knowing it to be likely that she would be seduced to illicit 
intercourse, and that he has thereby committed an offence punishable 
under s. 366 of the Indian Penal Code, and within, &c. 

Note . — The particular portions of the section which fit the parti- 
cular case must be selected in framing the charge. (2 Suth. Cr. let. 7.) 

(No, 39.) Indictment for Rape. 

That he, on or about the day of committed rape upon 

the person of one A B, and that he has thereby committed an offence 
punishable under s. 376 of the Indian Penal Code, and within, &c. 

(No. 40.) Indictment for Theft by a Servant. 

That he, on or about the day of being the servant of 

one A B, did commit theft in respect of certain property then in the 
possession of his said master (2 Sulh. Cr. let. 8), by dishonestly taking 
six spoons out of the possession of the said A B without his consent, 
and that he has thereby committed an offence punishable under 
s. 381 of the Indian Penal Code, and within, &c. 

Where a completed theft is charged the good' ought to be stated. 
Otherwise where only an attempt to steal is alleged. (R. v, Galla- 
gher, 34 L.J.M.C. 24; S.C.L. & C. 489.) 

The definition of theft under the Penal Code does not render it 
necessary to state who was the owner of the property. Where, how- 
ever, the person in possession from whom they were stolen was the 
owner it is usual to state that they were his property, and this allega- 
tion will be supported if it appear that he had only some special pro- 
perty in them as a bailee, a pawnee, a carrier, agent, or the like. 
Where the person who has such special property has an absolute right 
to detain them from the ultimate owner for a definite time, the owner- 
ship must be laid in him and not in the ultimate owner. Otherwise 
it may be laid at pleasure in either. (2 Russell, 240, 245.) A variance 
between the statement as to the ownership and the evidence would in 
general be amended under Cr. P.C. 226. But such an amendment 
would be refused where it would tend to prejudice the prisoner in his 
defence upon the merits. Where the accused was charged with re- 
ceiving goods from the prosecutor’s wife, the prosecutor being alleged 
to be the owner, an amendment laying the property jointly in the 
prosecutor and his mother was refused. The prisoner’s counsel stated 
that he had been instructed to put forward the defence that the prisoner 
had received the property innocently from the wife, and that as she 
could not be convicted of stealing from her husband, he could not be 
convicted of receiving the property as stolen property from her. (R. v, 
Govindas, 6 Bom. H.C.C.C. 76.) 

If the facts proved under this indictment amount to criminal mis- 
appropriation or breach of trust, there may still be a conviction. See 
ante p. 437. 

As to cases where the evidence establishes several acts of theft. 
See Cr. P.C., s. 234 ante p. 439. 
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{No, 41.) Indictment for Theft in a Dwelling House. 

That he on or about the day of 

committed theft in a building used by one C D as a human dwelling 
(or for the custody of property) by dishonestly taking one brass vessel, 
the property of the said C D, out of the said building without his con- 
sent, and that he has thereby committed an offence punishable under 
s. 380 of the Indian Penal Code, and within, &c. 

(No. 42.) Jndictmeni for Extortion by putting in fear of Death. 

That he, on or about the day of did extort a pro- 

missory note for Rupees 100 from A B, having, in order to the com- 
mitting of such extortion, put the said A B in fear of death, and that 
he has thereby committed an offence punishable under s. 386 of the 
Indian Penal Code, and within. See. 

(A'o. 43.) Indictment for Highway Robbery by Night, 

That he, on or about the day of on the 

highway leading from A to B, and between sunset and sunrise, 
robbed one C D of a tvatch and seals, and that he has thereby com- 
mitted an offence piinibhable under s. 3920! the Indian Penal Code, 
and within, &c. 

The averment that the offence was committed on the high- 
way is material, (i Suth. Cr. let. 11.) 

Distinct robberies committed in different houses during the same 
night by the same prisoners should be set out in separate charges, 
and each should be tried separately. Where all the charges were 
united in the same indictment and tried simultaneously, the conviction 
was quashed and a new trial ordered. (R. v. Itwaree, 6 Suth. Cr, 83 ; 
S.C. 2 Wym. Cr. 67.) 

(No. 44.) Indictment for Dacoity with Murder, 

That on or about the day of he, with others to 

the number of five or more, committed robbery, and thereby dacoity, 
at the village of and that in committing such dacoity one of 

the said persons murdered one A B, and that he the said (defendant) 
has thereby committed an offence punishable under s. 396 of the 
Indian Penal Code, and within, &c. 

— The words in italics are said by the Bengal High Court to 
be redundant as being included in the term dacoity. (2 Suth. Cr. let. 
1.) But the Madras High Court has ruled that they should be 
inserted, as being necessary to inform the prisoner of the charge 
against him. (Madras Rulings, 1864, on s. 395.) Th^ are not con- 
tained in the form given in Sched. V of the Cr. P.C. and see Cr, 
P.C., s. 221, ante p. 436, 

Where the charge is preferred under s. 397, or s. 398, the charge 
must mention s. 395 as well, since the former sections merely impose 
a minimum punishment, while the extent of the penalty is to be found 
in s. 395. (5 RJ* & P- *370 

(No. 45.) Indictment for Criminal Misappropriation, 

That he, on or about the day of dishonestly 
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misappropriated certain jewels, knowing that such property was in 
the possession of one Ramasawmy, now deceased, at the time of his 
death, and that the same had not since been in the possession of any 
person legally entitled to such possession, and that he has thereby 
committed an offence punishable under s. 404 of the Indian Penal 
Code, and within, Ike, 

Note. — If the offence really committed should amount to a theft, 
the conviction will still be valid. Ante p. 436. 

{No, 46.) Indictment for Criminal Breach of Trust. 

That he, being the clerk of John Brown, and being in such capacity 
entrusted with a promissory note the property of the said John Brown, 
committed criminal breach of trust by dishonestly converting the said 
note to his own use, and that he has thereby committed an offence 
punishable under s. 408 of the Indian Penal Code, and within, &c. 

Where the defendant is a servant of a partnership, or of a Joint 
Stock Company not incorporated, (R v, PVankland, 32 L.J.M.C. 
6g ; S.C. I, L. & C. 276,) the correct mode of framing the indictment 
is to state that he is the servant of one of the partners or shareholders 
by name, and of others, not naming them. 

If the alleged breach of trust should turn out to be a theft, the 
defendant may still be convicted under this indictment. Sec ante 
P* 437 * 

{No, 47.) Indictment for Receiving Stolen Property, 

That he, on or about the day of dishonestly 

received a gold bracelet, then being stolen property, knowing {or 
having reason to believe) the same to be stolen property, and that he 
has thereby committed an offence punishable under s. 411 of the 
Indian Penal Code, and within, &c. 

The Bombay High Court have laid it down that a charge under 
this section should allege that the article found in the prisoner’s 
possession was property stolen from A B (naming him) the owner 
thereof. (R v, Siddoo, i Bom. H.C. 96.) But this specification might 
often be impossible, and 1 cannot see that it is ever necessary. 

{No, 48.) Indictment for Cheating. 

That ho, on or about the day of cheated one 

Veerasawmy, by falsely pretending that a certain ornament was 
made of gold, and thereby deceived the said Veerasawm}^ and 
fraudulently induced him to pay the sum of Rupees 100, the property 
of the said Veerasawmy^ as the price of the said ornament, whereas 
the said ornament was not of gold, in consequence of which the said 
Veerasawmy suffered damage in his property; and that he has 
thereby committed an offence punishable under s. 420 of the Indian 
Penal Code, and within, &c. 

Note, — Under English law an indictment for cheating was bad 
.unless it set out the false pretences, and it was not sufficient merely 
to allege that the money was obtained from the defendant by false 
pretences. (Arch. 401.) Probably in Mofussil practice such parti- 
cularity would not be held necessary, but it seems to me most advis- 
able that the indictment should be as specific as possible for the 
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protection of the prisoners. A mere allegation in the words of the 
Code, that A cheated B would be too vague to give any information 
of value to the prisoner or the Judge. 

According at the practice of the High Court it is also necessary to 
negative the pretences by special averment (Arch. 407), but out of 
those limits such precision would probably not be required. 

The indictment should stale whose the property is, so as to nega- 
tive the possibility of its being the property of the prisoner. But the 
omission of such a statement would be immaterial, unless the prisoner 
was in fact misled by it. (Cr. P.C., s. 225.) In R. v, Willans the High 
Court of Madras seemed to lay down, though with considerable 
reluctance, on the authority of English cases, that if the property was, 
in fact, not that of the prosecutor, as, for instance, if A by cheating B, 
induced him to deliver up the property of C, the offence under s. 415 
would not be committed. Even supposing this view of the law to be 
correct, 1 have no doubt that any legal possession, which entitled the 
party cheated to retain the article as against the party cheating him, 
would be held to be sufficient proof of property to support an indict- 
ment. (See ante p. 464.) 

An indictment for cheating the prosecutor of his property is proved 
by evidence that the article was, in fact, delivered by the prosecutor’s 
wife, upon a permission granted by the prosecutor under the influence 
of the false statement. (R. v, Moseley, 31 L.J.M.C. 24; S.C.L. 
& C. 92.) 

(No. 49.) Indictment for Mischief to Cattle. 

That he, on or about the day of committed mischief by 
maiming a horse (or a dog of the value of fifty rupees), the properly 
of A B, and that he has thereby committed an offence punishable 
under s. 429 of the Indian Penal Code, and within, &c. 

Note. — Under this section value may be the essence of the offence, 
and would have to be alleged and proved. 

(No. 50 ) Indictment for Lurking House-trespass by Night. 

That he, on or about the day of at 

committed lurking house-trespass by night in the house of and 

that he has there^ committed an offence punishable under s. 456 of 
the Indian Penal Code, and within, &c. 

(No. 51.) Indictment for House-breaking by night with intent 
to commit Theft. 

That he, on or about the day of broke into the 

house of one A B, after sunset and before sunrise, in order to com- 
mit theft, (or in order to the committing of an offence punishable with 
imprisonment, that is to say the offence of adultery,) and that he has 
thereby committed an offence punishable under s. 457 of the Indian 
Penal Code, and within, &c. 

Note. — If theft has been committed, add a count under s. 380. 
Form 41, ante p. 466. 
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{JVo. 52.) Indictment for breaking open a closed Receptacle 

• entrusted to him. 

That he, being entrusted with a closed receptacle, that is to say a 
box containing property, or ‘which he believed to contain property 
did, on or about the day of dishonestly 

break open the same, not having authority so to do, and that he has 
thereby committed an offence punishable under s. 462 of the Indian 
Penal Code, and within, &c. 

(No, 53.) Indictment for forging a Bill of Exchange and 
fraudulently using the same. 

First: That he, on or about the day of committed 

forgery, by making a certain false Bill of Exchange, purporting to 
be a valuable security, with intent to defraud, and that he has there- 
by committed an offence punishable under s. 467 of the Indian Penal 
Code, and within, &c. 

Second; That he, on or about the day of fraudulently 

used the said forged Bill of Exchange as genuine knowing it to be 
forged, and that he has thereby committed an offence punishable under 
ss. 471 & 467 of the Indian Penal Code, and within, &c. 

Where the forgery consists in altering a *rue instrument, the 
offence may still be described as a forgery of the whole. (Ante p. 379.) 

It is not necessary to mention the person upon whom the forgery 
has been passed off, or attempted to be so. (Arch. 466.) 

Where a conviction is sought under s. 467 the document must be 
described so as to bring it within the terms of the section, and such 
description is material and must be made out. So, if the prisoner 
is indicted for uttering a forged document, he cannot receive the 
enhanced punishment for uttering a document described in s. 467, 
unless the indictment has so charged his offence. (R. v, Gangaram, 
6 Bom. H.C.C.C. 43.) 

(No, 54.) Indictment for Bigamy, 

That he, the said John Brown, on the day of had 

a wife living named Sarah Brown, (who had been continually absent 
from the said Joint Brown for the space of seven years and had not been 
heard of by him as being alive within that iime^ and that he, on the 
said day, married one Elizabeth Smith, the said last named marriage 
being void by reason of its taking place during the life of the said 
Sarah Brown, (and that he, the said John Brown, did not before the 
said last named marriage inform the said Elizabeth Smith of the real 
state of facts connected with his said first marriage^ so far as the same 
were within his own knowledge,) and that he has thereby committed 
an offence punishable under s. 494 of the Indian Penal Code, and 
within, &c. 

(No, 55.) Indictment for Adultery, 

That he, on or about day of committed adultery 

by having sexual intercourse with one who then was and 

whom he knew (or had reason to believe) to be the wife of another 
man, that is to say of one without the consent or 
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connivance of the said (namt of husband^) such sexual intercourse not 
amounting to the offence of rape, and that he has thereby committed 
an offence punishable under s. 497 of the Indian Penal Code, and 
within, &c. 

(No, 56.) Indictment for enticing away a Married Woman. 

That he, on or about the day of enticed away from 

her husband (or from one who then had the care of her on behalf of 
her husband) a certain woman named who then was and 

whom he the said then knew (or had reason to believe) 

to be the wife of one with intent that she might have 

illicit intercourse with him the said or with a certain 

other person named ) and that he has thereby 

committed an offence punishable under s. 498 of the Indian Penal 
Code, and within, &c. 

Note, — In cases of bigam}^ the offence is completed at the time of 
the second marriage, and must be tried by the Court within whose 
jurisdiction such second fnarriage took place. In cases of adultery 
any Court may try the offence, within whose limits any act of crimi- 
nal connection took place. In cases of enticing or taking away a 
married woman there is an offence triable in every district into which 
the woman was enticed. But where she is taken out of one district 
and lives with the man in another, if the trial is to be in the latter 
district it would be well to add a count under s. 498 for detaining her 
in that district. Of course, a man cannot be tried twice in the same 
or in different districts for different acts of the same continuous adul- 
tery, enticing, or detaining. (See ante p. 406.) 

(No, 57.) Indictment for Defamation, 

That he, on or about the day of defamed A B, by 

writing and publishing concerning him the following words (here 
insert the defamatory matter) and that he has theieby committed an 
offence punishable under s. 500 of the Indian Penal Code, and 
within, &c. 

Note, — See as to negativing the exceptions in s. 499, Cr. P.C., s, 221 
ante p. 438, 

(No. 58.) Indictment for Criminal Intimidation, 

That he, on or about the day of criminally intimidated 

A B, (by threatening to cause grievoxis hurt to one B C, with intent to 
cause the said A B to do an act which he was not legally bound to do, 
that iSf to give money to the accused) and that he has thereby com- 
mitted an offence punishable under s. 506 of the Indian Penal Code, 
and within, &c. 

Note, — The words in italics are probably not necessary, at least in 
the Mofussil, but if any part of the description of the offence is set 
out the whole is necessary. 

(No. 59.) Indictment for attempting to commit House-breaking. 

That he, on or about the day of did attempt to 

commit house-breaking in the house of one and in such 

attempt did an act towards the commission of the offence, and that he 
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has thereby committed an offence punishable under s. 511 and s. 443 
of the Indian Penal Code« and within, &c. 

Note, — No separate count for an attempt is necessary where the 
completed offence is charged. (Cr. P.C., s. 238, ante p. 433.) The 
indictment must specify not only s. 51 1 but the section of the Code 
under which the offence, if completed, would have been punishable, 
as a reference to both sections is necessar}' to determine the penalty. 
(2 Suth. Cr. let. 2.) 

Charges of attempts must, of course, contain a correct legal 
description of the offence attempted, but need not state it in as much 
detail as a charge of actually committing the offence. For instance, 
a count for an attempted theft need not specify the goods which the 
thief attempted to steal, since that cannot always be known. (R. v, 
Johnson, 34 L.J.M.C. 24; S.C.L. & C. 489.) But an indictment for 
an attempt to cheat was held insufficient which simply stated that the 
prisoner “ did unlawfully attempt and endeavour fraudulently, falsely 
and unlawfully to obtain trom the A. Insurance Co. ioj., with 
intent thereby then and there to cheat and defraud the said Com- 
pany.” (R. 7/. March, i Den. C.C. 505.) Here, not only the indict- 
ment gave the prisoner no information as to the nature of the offence 
which was charged against him, but it stated nothing which, if 
admitted, amounted to an offence. 

(No* 60.) Indictment for theft after a previous conviction,' 

That he, on or about the day of committed theft by 

dishonestly taking one gold bangle then in the possession of one A B, 
out of his possession without his consent, and that he has thereby 
committed an offence punishable under s. 379 of the Indian Penal 
Code, and within, &c. And the said (defendant) stands further 
charged that he, before the committing of the said offence, that is to 
say, on the day of had been convicted in Calendar No. 
on the file of of an offence punishable under Chapter XVII 

of the Penal Code with imprisonment for a term of three years, that 
is to say, the offence of house-breaking by night, (describe the offence 
in the words used in the section under which the penalty is imposed) 
which conviction is still in full force and effect, and that he is there- 
by liable to enhanced punishment under s. 75 of the Indian Penal 
Code, and within, &c. 

Note* — The date of the previous conviction ought to be mentioned 
in the charge, since, in order to render s. 75 of the Penal Code appli- 
cable, it is necessary that the previous offence should have been 
committed since the 1st of January 1862, when that Code became 
law. (i R.J.& P. 562, and see ante p. 47.) But to carry out the 
above principle strictly, it would be rather necessary to state the 
time at which the offence was committed, than the date of the con- 
viction. 

** If the accused has been previously convicted of any offence, and 
if it is intended to prove such previous conviction for the purpose of 
affecting the punishment which the Court is competent to award, the 
fact, date and place of the previous conviction shall be stated in the 
charge. If such statement is omitted the Court may add it at any 
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time before sentence is passed.’’ (Cr. P.C., s. 221.) The English 
practice is the same, but to avoid undue prejudice to the prisoner, 
he is first tried on the substantive charge then under enquiry, and, if 
convicted, he is then charged with and tried on the fact of the previous 
conviction. (Rulings of Madras High Court of 1865 on s. 75 ; 24 & 
25 Viet. c. 96, s. 116.) 

If the prisoner admits the fact of the previous conviction further 
trial is of course unnecessary. If he pleads not guilty to it also, then 
the previous conviction must be proved in the manner pointed out 
ante p. 453, and evidence must be given to identify the prisoner with 
the person named in the previous conviction. This is generally done 
by some one who was present at the first trial, or who has had the 
prisoner under his charge upon the former sentence. The finding 
that he was previously convicted must then be entered on the record, 
and the aggravated sentence can be passed. 
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Act ZVII, 1862. 
Sec. 1. 


ACT NO XVII OF 1862. 

— 

Passed bt the Legislative Codncil op India. 

{Received the assent of the Governor-General on the 
1st May, 1862. Repealed hy Act X of 1872.) 


An Act to repeal certain Regulations and Acts 
relating to Griminal Lato and Procedure. 

Whereas by Act XLV of 1860 a Ponal Code has 

Proamble been jirescpibed for British India, and 
roam e. Code Came into operation on 

the 1st day of January, 1862; and whereas by Act 
XXV of 1861, a Code of Procedure is provided for 
the Courts of Criminal Judicature not established 
by Koyal Charter, and the said Code likewise came 
into operation on the 1st day of January, 1862, in 
the Presidencies of Bengal, Madras, and Bombay, 
and was at the same time, or has since been or here- 
after may be extended to other parts of British 
India ; and whereas it is expedient to repeal, in the 
manner hereinafter provided, certain Regulations 
and Acts relating to Criminal Law and Procedure, 
it is enacted as follows : — 

1 . The several Regulations and Acts set forth 
in the Schedule hereunto annexed, so 

te&Md®!!?* provide for the punish- 

prodding for the ment of ofFences, shall be held to 

SSraceB*.*”’* have been and are hereby repealed 

Exception. from the 1st day of January, 1862, in 

the Presidencies of Bengal, Madras, 

60 
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Bombay, and in the other parts of British India in 
which such Regulations and Acts or any of them 
were in force on the said 1st day of January, 1862, 
except iu so far as they repeal the whole or any 
part of any other Regulation or Act, and except as 
to any offence committed before the said 1st day of 
January, 1862. 

2. To the extent expressed in the Schedule 

annexed to this Act, the Regulations 
uuo^if'lnd^Aou and Acts set forth therein, wliich are 
not repoaioa by jjot repealed by the last preceding 
places where Code section, shall, except in so rar as they 
ceduro^aml Fnto repeal the whole or any part of any 
other Regulation or Act, and except 
January, 180.. Committed before 

the said 1st day of January, 1862, be held to have 
been and are hereby repealed from the said date in 
the Presidencies of Bengal, Madras, and Bombay, 
and in the other parts of British India in which such 
Regulations and Acts or any of them were in force 
on the said 1st day of January, 1862, and in which 
the said Code of Criminal Procedure came into 
operation on such date. 

3. To the extent expressed in the Schedule 

annexed to the Act, the Regulations 
sama^^eguiLonB hnd Acts Set foi’tli therein, which are 
and Acts in places nof; repealed by Section 1 of this Act, 

Criminal Proco- and which Were in force on the said 
dure^didnotwme q£ January, 1862, in any part 

1862 ^** British India in which the said 

Code of Criminal Procedure did not 
come into operation on the said 1st day of January, 
1862, shall, except in so far as they repeal the whole 
or any part of any other Regulation or Act, and 
except as to any offence committed before the date on 
which the said Code shall have been or shall hereafter 
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Secs- 2-5- i 

be extended to such part of British India, be held 
to’have been or shall be repealed in such part of 
British India from the date on which the said Code 
shall have been or shall be so extended thereto. 


4- In the investigation and trial of offences 

committed before the said 1st day of 
powoM® tha January, 1862, the Criminal Courts of 
ll-TM'Xnoi the several grades and the Officers of 
committed before Police shall, aftor the passing of this 

1st JcLiiuu/ry) 186*^. a i. j i-. * * c i L. 

Act, be guided by the provisions of the 
Code of Criminal Procedure, so far as the same can 
be applied, where the said Code shall be in operation 
at the time of sucli investigation or trial, and for 
the trial and punishment of such offences such 
Courts shall exercise the jurisdiction and powers 
vested in them under the said Code of Criminal 
Procedure, provided that no person convicted of 
any such offence shall be liable to any other punish- 
ment than that to which he would have been liable 
had ho been convicted of such offence before the said 
1st day of January, 1862, and that no sucli person 
who shall claim the same, shall be deprived of any 
right of appeal or reference to a Suddor Court 
which he would have enjoyed had the trial been 
held under any of the Regulations or Acts hereby 
repealed. 


5 . In any part of British India to which the 
Code of Criminal Procedure sliull be 
extended after the passing of this Act, 

^fe’h the tode of Code shall, subject to the 

Criminal Proce- pi’ovisions of the last preceding sec- 
fCr tion, be followed in the investiga- 

this Aot, of offon- Qf offences com- 

ces committea . tip t t*'p i 

before date of ox- nutted boiore the date of such exten- 
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6 - No sentence passed before the passing of this 
Act for any offence which shall have 
been committed before the Ist day of 
January, 1862, (or whenever the said 
Code of Criminal Procedure shall not 
have been extended to any place in 
British India on the said 1st day of 
January, 1862, then before the date 
on which the said Code shall have 
been extended to such place,) shall be liable to be 
quashed or set aside by reason only of the Procedure 
in the investigation or trial of any such offence 
having been wholly or in part the procedure provided 
by the said Code of Criminal Procedure. Provided 
Proviso that, if in any such case it shall appear 

’ that the accused party has been de- 

prived of any right of appeal or reference to a 
8udder Court which he would have enjoyed had the 
trial been held under any of the Regulations or Acts 
hereby repealed, the Sudder Court or the highest 
Court of Criminal Jurisdiction may call for the 
proceedings in the case and pass such order thereon 
as it may deem just and proper. 

7. Nothing in this Act shall affect any sentence 
or order passed, or any proceeding 
Saving of certain held, or any act done, previously to 
rc'!!berreS^g passiiig of this Act and in ac- 
of tiiis Act. cordance with any Act or Regulation 
repealed by this Act. 


Savings of cortain 
aontenoes passed 
for offeuces com- 
mitted before 
Code of Criminal 
IVocoduro came 
into operation, by 
reason only of the 
procedure of 'that 
Code having been 
followed. 
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SCHEDULE OF REGULATIONS AND ACTS REPEALED, 


Reference to Regulation or Act. 


Exteut of Repeal. 


Act XIII of 1835 ... 
XV of 1835 ... 
XVIII of 1835 

XX of 1835 ... 

VI of 1836 ... 

XXX of 1836 

XVIII of 1837 

XXI of 1837 ... 
XXIII of 1837 
XXVII of 1837 
XXX of 1837 ... 
XXXIII of 1837 
XXXVIl of 1837 

III of 1838 ... 

IX of 1838 ... 

XXVI of 1838 
II of 1839 ... 

XVIil of 1839 

XIX of 1839 ... 

I of 1840 

IV of 1840 ... 

V of 1840 

XI of 1840 ... 

XVII of 1841 ... 

XXI of 1841 ... 

XXX of 1841 ... 

XXXI of 1841 
Vlll of 1842 ... 

XVIII of 1842 

IV of 1843 ... 


VIII of 1843 ... 


XV of 1843 ... 

XXIV of 1843 
III of 1844 ... 

XIV of 1844 ... 
II of 1845 ... 

X of 1845 
XVIII of 1845 
XXVII of 1845 
XXX of 1845 


in 


^The whole. 


Section IV. 
The whole Act. 
Section XII. 


WThe whole. 


j 

I Sections II and III. 

{ Section II, so much as was not 
repealed by Act X of 1861. 

The whole Act. 

Section I. 

I The whole. 

f Sections XXVII, XXIX, XXX, 
XXXI. XXXII, XXXIII, 
i XXXIV, XXXVI, XXXVIl, 
XLI, XLIT, XLIII, LI, LIV, 
(^LV, and LVI. 

! ln so far ns it relates to the 
powers of Deputy Magistrates 
or Judicial Officers. 


^The whole. 

t 
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Reference to Regulation or Act. 


I 

i 


Extent of Repeal. 


ct VII of 1846 ... 

X of 1847 

XX of 1847 ... 

I of 1848' ... 

III of 1848 ... 

V of 1848 

XI of 1848 ... 

XIX of 1848 ... 

IV of 1849 ... 

XIV of 1849 ... 
VII of 1850 ... 
XIII of 1850 ... 
XVI of 18.50 ... 
XXXVIII of 1850 
IV of 1851 ... 

XVI of 1851 ... 
XXXII of 1852 

I of 1853 


VII of 1854 ... 


X of 1854 


XII of 1854 ... 

XV of 1855 ... 

XVI of 1855 ... 
XIX of 1855 ... 

I of 1856 

II of 1856 ... 

IV of 1856 ... 

XVII of 1856... 



The whole. 
Section IV. 


^The whole. 


So much of the Act as relates 
to warrants issued otherwise 
than under the provisions of the 
said Act. 

So much of Section I ns recites 
that the order passed by any 
Assistant or Deputy Magistrate 
shall he subject to appeal, and 
^ Sections II and III. 

The whole. 

Section V. 

- The whole. 


Ill of 1857 


VII of 1857 
XI of 1857 


I f So much of Section XIII as pro- 
i vides that offences under the 
I said section shall bo dealt with 
by the Police Officers according 
to the provisions of Section 
... ^ XXV, Regulation XX of 1817 
of the Bengal Code, Section 
XXVII, Regulation XI of 1816 
of the Madras Code, and Section 
XLIII, Regulation XII of 1827 
Lof the Bombay Code. 

... Section IV. 

SectiouB 1 and II. 
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Reference to Regulation or Act. 

Extent of Repeal. 

Act XXIV of 1859 

/^Sections XXII to XLIII both 
inclusive, and so much of the 
Schedule as repeals Clause I, 

Ill of 1860 

Section XI of Regulation XI 
{oi 1816. 

The whole Act. 

XVII of 1860 

Section XI. 

XXXV of 1860 

The whole Act. 

XXII of 1861 

Sections I, 11, 111, IV, and V. 


Regnklion IX of 1793 


Xm of 1793 ... 
XXII of 1793 
VII of 1794 ... 


XVI of 1795 ... 


XVII of 1795... 

XXI of 1795 ... 
II of 1796 

IX of 1796 ... 

XI of 1796 ... 
11 of 1797 ... 

IV of 1797 ... 

XIII of 1797 ... 

XIV of 1797 ... 

m of 1798 ... 

II of 1799 

IV of 1799 •.. 

VIII of 1799 ... 

X of 1799 ... 

III of 1801 ... 

Vm of 1801 ... 
VI of 1802 ... 


BENGAL. 


^Sfictioos IV, V, VI, vir, VIIT, 
IX. X, XI. XII, XIV, XV, 
XV I, XVII, XVII T. XXIII, 
; XXVI. XXVII. XXIX, xlvii, 
••• IXIiVIII. XLIX, L, LI, LIII, 
LIV, LVI. LVII, LVIII, LXr, 
LXIV, LXV, LXXIV, LXXV, 
Uxxvil. Iind LXXVIII. 

... Sections IX and XI. 

{ Sections X. XVI, XXTI, XXXI, 
... { XXXI I, XXXIII, XXXIV, and 
( XXXVIll. 

... 'I'lio whole Regulation. 

f Section IV, Clause 1, in so far 


I as it extends the provisions of 
Begnlation JX of 1793, which 
are repealed by this Act, and 
Glauses 2, 4, and 5, and the 
following sections of the Regn- 
l_lation. 

f Sections X. XX, XXIX. XXX, 
I XXXI, XXXII, and XXXV. 

I The whole. 

Section III. 


... ‘The whole. 

••• ^ 


480 


REPEALING ACT ' SCHEDULE, 


Beference to Begalation or Act. 


Extent of Bepeal. 


Begulation YI of 1803 ... 


VII of 1803 ... 

VIII of 1803 ... 

XII of 1803 ... 
XX of 1803 ... 

XXXV of 1803 

L of 1803 
LIII of 1803 ... 

III of 1804 ... 

IV of 1804 ... 


IX of 1804 


III of 180.5 ... 

VIII of 1805 ... 
I of 1806 


XU of 1806 ... 


XV of 1806 ... 
II of 1807 ... 

IX of 1807 ... 

XIV of 1807 ... 

VIII of 1808 ... 
I of 1810 
VI of 1810 ... 

XIV of 1810 ... 


1 of 1811 




( Tbe whole Begulation with ex- 
) ception o£ Sections 111 and 
{XXXIV. 

{ From Section V to Section XLI, 
both inclusive. 

{ The whole Begulation with ex- 
< ception of Sections VI, XXIV, 
( and XXVI. 

Sections XII and XIV. 

The whole Begulation. 
f Section III, Clauses 3, 4, and 5, 
1 and Section X. 


The whole. 


Proviso in Section Vll. 
fSo much of the Begulation as 
extends the whole or any part of 
Begulations VI, VII, VIII, XX, 
XXXV, and LIII of 1803 which 
are repealed by this Act, to the 
Districts mentioned in Sections 
III, and IV ; Sections V and VI, 
and the proviso in Section XI. 
The whole Begulation. 

Section XIV. 

Sections VI, VII, VIII, and IX. 
^Section III, in so far as it ex- 
tends the parts of Begulation 
IX of 1804, and Begulation VIII 
of 1805, and the other Begula- 
tions therein referred to, which 
^are repealed by this Act. 

The whole. 


••• 


{ Section XI, Clauses 7, 8, 9, 10, 
11, and 12, Section XX and Sec- 
tion XXI. 

j The whole. 

Sections III, IV, and V. 

The whole Regulation. 
fThe whole Regulation, except so 
much of Section X as declares 
landowners and others account- 
« able for the early communica- 
tion to the Magistrate for in- 
formation respecting receivers 
^of stolen goods. 
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Reference to Bep;uIation or Act. 


Extent of Repeal. 


Regulation YI of 1811 ... 

X of 1811 ... 

XIV of 1811 ... 


Ill of 1812 ... 


VII of 1813 ... 

IX of 1813 ... 

VIII of 1814... 

XI of 1814 ... 

XV of 1814 ... 
XIV of 1816 ... 
XVII of 1816 
XVII of 1817 


XX of 1817 ... 


VI of 1818 ... 
VIII of 1818... 
XII of 1818 ... 

III of 1819 ... 

VII of 1819 ... 

IV of 1820 ... 
VII of 1820 ... 

III of 1821 ... 

I of 1822 

IV of 1822 ... 

VII of 1822 ... 

II of 1823 ... 

IV of 1823 ... 
VI of 1824 ... 

X of 1824 ... 

1 of 1825 

IV of 1825 ... 
XII of 1825 ... 

XVI of 1825... 
I of 1828 

VI of 1828 ... 

VIII of 1828... 

VI of 1829 ... 

VII of 1829 ... 
XII of 1829 ... 

XVII of 1820 


The whole Regulation. 

Section III. 

The whole Regulation. 

'Sections II and III, so much of 
Section IV as provides a punish- 
< merit for the offence mentioned 
in the section, Section VI and 
^ Section XII. 

Section III. 

The whole Regulation. 

{ So much of Section II as pro- 
vides a punishment for the of- 
fence mentioned in the section. 

I The whole. 

Sections IX and XV. 

Section VIIT, Clauses 3 and 4. 
The whole Regulation. 

^Clauses 3 and 4 of Section VI, 
Clauses 5, 6, and 7 of Section 
VllT, Sections IX, Xll, XII I, 
i XIV, XV, XVI, XVIT, XVIIT, 
XIX, XX, XXII, XX1II,XX1 V, 
^XXV, and XXVI. 


J-Tho whole. 


J 

Sections IV and V, 

61 
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Reference to Regulation or Act. | 

1 Extent of Repeal. 

Regulation IV of 1830 ... 

VIII of 1830 

1 The whole. 

VI of 1831 

Sections XII and XIII. 
r Sections V and VI, and so much 

VIlofl831 

< of Section VII, as relates to 
(.Session Judges. 

iX of 1831 

Sections III and IV. 

11 of 1832 

Sections II and III. 

Ill of 1832 

Clause 2 of. Section II. 

VI of 1832 

Sections IV, V, and VI. 

II of 1834 ! 

i The whole Regulation, except 
C Section VII. 


MADRAS. 


III of 1802 ... 

IV of 1802 ... 
VII of 1802 ... 


VIII of 1802 


XI of 1802 ... 

XII of 1802 ... 
XV of 1803 ... 
I of 1810 

VI of 1811 ... 
VI of 1816 ... 

IX of 1816 ... 


X of 1816 ... 


XI of 1816 ... 


Ill of 1817 ... 

I of 1818 

III of 1819 ... 

V of 1819 ... 

IV of 1821 ... 

II of 1822 ... 

VI of 1822 ... 
I of 1824 

I of 1825 

III of 1826 ... 

II of 1827 ... 

III of 1827 ... 
VI of 1827 ... 


Section VIII. 

Section XX. 

The whole Regulation, 

, Sections VIII. IX. X, XI, XIII. 
I XIV, XV, XVI, XVll, XVIIl, 
)XX, XXI, XXIII, XXIV, and 

;xxv. 

Section VIIT. 

Sections XII, XIII, and XIV. 


The whole. 


... Section XLIX. 

fThe whole Regulation, except 
... ] Sections II, III, IV, V & XLII, 
Cand Nos. 1 and 2 of Appendix. 

! The whole Regulation, except 
Section XL, and Appendix. 

! The whole Regulatiou, except 
Sections Vlll. IX. X. XI. 
Clause (Act XXXVI of 1867), 
XIII, XIV, and XLVII. 

Section II. 


” The whole. 


{ The whole Regulation, 
Section VI. 


except 


rThe whole. 


Section III, 
: The whole. 
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Reference to Regulation or Act. 


Regulation Ylll of 1827... 


X of 1827 

VIII of 1828 

IX of 1828 
VI of 1829 
VIII of 1829 
II of 1830 

II of 1831 

III of 1831 

VIII of 1831 
Vm of 1832 

IX of 1832 
XIII of 1832 

II of 1833 

III of 1833 
1 of 183 1 


Extent of Repeal. 


I So much of Section IV as pro- 
vides for native Judges being 
guided by Regulation X of 181 6> 
Secitions V, VII< VIII, X, XI, 
XII, XIII, and Clauses 3 and 4 
of Section XIV. 


^The whole. 


Section V. 

^ The whole. 

Section II. 

The whole Regulation. 


II of 1827 
IV of 1827 
XI of 1827 


XII of 1827 .. 


BOMBAY. 


Section XXXVI. 

( Clause 4, Section XXXIV, also 
{ Sec. LII, and Secs. LIV and LV. 

The whole Regulation. 
fThe whole Regulation, with the 
following exceptions : Section 1, 
in as far as it applies to the Zillah 
Magistrate ; Clause I of Sec. Ill, 
in as far as it relates to the Police 
functions of the Zillah Magis- 
trate ; Clause 2 of Sec. Ill ; Cl. 5 
of the same Section in as far as 
it extends to the Zillah Magis- 
trate; Sec. IV, in as far us it 
. extends to Assistant Collectors 
in charge ; Sec. VI ; Clause 4 of 
Sec. X; Clause I of Sec. XIII, 
in as far as it regulates the en- 
dorsement and record or war- 
rants issued by Magistrate; Cls. 
1, 6, 7, and 8 of Sec. XIX; Sec. 
XX; Clause 1 of Sec. XXII. in 
as far as it relates to the superin- 
tendence of Village Police ; Cl. 2 
of Sec. XVII ; Sec. XXX ; 01. 4 
. of Sec. XXXI; Secs. XXXVII 
Land XL; and Chapter VI. 
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Reference to Beijulatiou or Act. 


Extent of Repeal. 


Regulation XIII of 1827 ... 


XIV of 1827 ... 

XV of 1827 ... 
XXIII of 1827 
XXX of 1827 

XVI of 1823 

III of 1830 ... 


IV of 1830 ... 

XVI of 1830... 
XIX of 1830... 

V of 1831 ... 

VIII of 1831 

IX of 1831 ... 
Ill of 1833 ... 

VII of 1833 ... 

VIII of 1833 


fSectiona IV, V. VI, X, XI, XII, 
and XIII; Clmnters III and iV ; 
Sections XXIX and XXX ; 
Clauses 1 and 2, Section XXXI, 
Clause 3 of Section XXXIII, and 
the whole of Chapter VI, except 

... Clause 3 of Section XXXIX, in 
as far as it authorizes the occa- 
sional substitution of a letter for 
a summons, and except Clause 9 
of the same section. Clause 2 of 
Section XXXVI, and Glauses 1 
(^and 2 of Section XLIII. 
f The whole Regulation, except 

... { Clause 2 of section III, and Sec- 
( tions XX and XXIII. 

- ^Tho whole. 



The whole' Regulation, except 
Sections II, IV, VI, and VII. 
The whole Regulation, except 
Clause 1 of Section I, and Sec- 
tion II. 

The whole. 

The whole Regulation} except 
Section I. 


^ The whole. 
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Act VI, 1864. I 
Secs. 1ft 2. I 


ACT No. VI OF 1864. 


Passed by the Governor-General op India 
IN Council. 

^Received the assent of the Governor-General, 
on the 18th February, 1864.^ 


An Act to authorise the punishment of Whipping 
in certain cases. 

Whereas it is expedient that in certain cases 
offenders should be liable, under the 
roai" 0 . provisions of the Indian Penal Code, 
to the punishment of whipping, it is enacted as 
follows : — 


1. In addition to the punishments described in 
wiiipping added Soctiou 53 of the Indian Penal Code, 

to tijB punisiimont offenders are also liable to whipping 

dcBonoed lu Sec- , , , . . - ,i 

tion 53 of the Under tho provisions of the said 

PoualOodo. 

2. Whoever commits any of the following 

Ofloncee punish. punished with whip- 

able with w li i p- ping . in heu ot any punishment to 

Sthfr'puui Anient which he may for such offence bo 
liable under the .Indian Penal Code, 
that is to say : — 

1 . Theft, as defined in Section 378 of the said 
Code. 
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2. Theft in a building, tent, or vessel, as defined 
in Section 380 of the said Code. 

3. Theft by a clerk or servant, as defined in 
Section 381 of the said Code. 

4 Theft after preparation for causing death or 
hurt, as defined in Section 382 of the said Code. 

5. Extortion by threat, as defined in Section 388 
of the said Code. 

6. Putting a person in fear of accusation in 
order to commit extortion, as defined in Section 389 
of the said Code. 

7. Dishonestly receiving stolen property, as 
defined in Section 411 of the said Code. 

8. Dishonestly receiving property stolen in the 
commission of a Dacoity, as defined in Section 412 
of the said Code. 

9. Lurking house-trespass or house-breaking, 
as defined in Sections 443 and 445 of the said Code, 
in order to the committing of any ofFence punishable 
with whipping under this section. 

10. Lurking house-trespass by night, or house- 
breaking by night, as defined in Sections 444 and 
446 of the said Code, in order to the committing of 
any offence punishable with whipping under this 
section. 

Commentary. 

The effect of the Whipping Act is to make whipping a punishment 
under the Penal Code. Therefore, if a prisoner is convicted on the 
same day of two offences, for one of which whipping may be inflicted 
either in substitution of, or in addition to, other punishment, such 
whipping may be inflicted for such offence, and any other legal 
penalty tor the other offence. (Maniruddin v, Gaur Chandra, 7 B.L.R. 
165 ; S.C. 15 Suth, Cr, 89, overruling the F.B. decision in Nassir v. 
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Chunder, g Suth. Cr. 41 ; S.C. $ Wym. Cr. 45 ; 5 Mad. H.C Appx, 
xviii ; S.C. Weir, 417 j R v. Genubin Aku, 3 Bom. H.C.C.C. 83.) 


3* Whoever, having been previously convicted 
of any one of the offences specified in 
the last preceding section, shall again 
be convicted of the same -offence, may 
be punished with whipping in lieu of 
or in addition to any other punishment 
to. which he may for such offence be 
liable under the India Penal Code. 


^ On second con- 
viction of any 
offence mentioned 
in last section, 
whipping may bo 
added to other 
punishment. 


Commentary. 

It i.s held both by the Bengal and Bombay High Courts that s. 3 of 
this Act only applies to the cases of persons who, having undergone 
the punishment lor a previous offence, and being undeterred or unre- 
formed it, commit a second offence. (R. v, Udai, 4 B.L.R.A.Cr. 5 ; 
S.C. 12 Suth. Cr, 68 ; R. v. Surya, 3 Bom. H.C.C.C. 38 ; R. v. Kusa, 
7 tdiii 70.) The Madras High Court take an op ^)osite view, and have 
twice laid it down that the previous conviction required by s, 3 of the 
Whipping Act might be on the same day, and that the section did 
not mean ‘‘previously convicted and punished.” (5 Mad, H.C. 
Appx. xviii ; S.C. Weir, 417.) I confess that the Ruling of the Bengal 
and Bombay Courts recommends itself more to my judgment. Of 
course the same construction would be applicable to the following 
section. 

The previous offence must also be the same offence as that of which 
the prisoner is convicted the second time. Therefore, a previous 
conviction for simple theft does not render whipping permissible on a 
subsequent conviction for theft in a dwelling-house. (5 Mad. H.C. 
Appx. I ; S.C. Weir, 416 [640]; R. Changia, 7 Bom. H.C.C.C. 68) 
Qiiceve the special instance. In each case the same offence of theft 
had been committed, though on the second occasion in a place which 
rendered that offence more highly punishable. And the Madras High 
Court have ruled, that a sentence of whipping is not illegal because a 
conviction of some additional offence is combined with a second con- 
viction of the same specific offence ; Weir, 2nd ed., 614. 

4 . Whoever, having been previously convicted 
, of any one of the followina: offences, 
able in case of Snail bc again convicted ot the same 
offence, may be punished with whip- 
addition to other pi^g addition to any other punish- 
punis men . meut to which he may be liable under 
the Indian Penal Code, that is to say : — 
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1. Giving or fabricating false evidence in sucb 
manner as to be punishable under Section 193 of 
the Indian Penal Code. 

2. Giving or fabricating false evidence with 
intent to procure conviction of a capital offence, as 
defined in Section 194 of the said Code. 

3. Giving or fabricating false evidence with 
intent to procure conviction of an offence punish- 
able with transportation or imprisonment, as defined 
in Section 195 of the said Code. 

4. Falsely charging any person with having com- 
mitted an unnatural offence, as defined in Sections 
211 and 377 of tho said Code. 

5. Assaulting or using criminal force to any 
woman with intent to outrage her modesty, as de- 
fined in Section 354 of the said Code. 

6. Rape, as defined in Section 375 of tho said 
Code. 


7. Unnatural offences, as defined in Section 377 
of tho said Code. 

8. Robbery or Dacoity, as defined in Sections 
390 and 391 of the said Code. 

9. Attempting to commit robbery, as defined in 
Section 393 of the said Code. 

10. Voluntarily causing hurt in committing rob- 
bery, as defined in Section 394 of tho said Code. 

11. Habitually receiving or dealing in stolen 
property, as defined in Section 413 of tho said Code. 

12. Forgery, as defined in Section 463 of the 
said Code. 
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13. Forgery of a document, as defined in Sec- 
tion 4G6 of the said Code. 

14. Forgery of a document, as defined in Sec- 
tion 467 of the said Code. 

15. Forgery for the purpose of cheating, as 
defining in Section 468 of the said Code. 

16. Forgery for the purpose of harming the 
reputation of any person, as defined in Section 469 
of the said Code. 

17. Lurking house-trespass or house-breaking, 
as defined in Sections 443 and 445 of the said Code, 
in order to the committing of any offence punishable 
with whipping under this section. 

18. Lurking house-trespass by jiiglit or house- 
breaking by night, as defined in Sections 444 and 
446 of the said Code, in order to the committing of 
.any offence punishable with whipping under this 
section. 


5- Any juvenile offender who commits any of- 
J«vcnii« offoiuiev which is not by the Indian Penal 

wb’lpiJing'fo'r'of^ Codo punisliablo with death, may, 
fences not pnnisul wliethoi’ for a first 01’ any other offence, 
.ibiu with death. puuished with whipping in lieu of 

any other punishment to which ho may for such of- 
fence be liable under the B«aid Code. 


Commentary. 

The Bombay Hif^h Court considers any person under i6 to be a 
juvenile offender. (K. v, Muhammad Ali, 8 Bom. ll.C.C.C. 9.) 


6 . Whenever any local Government shall by 
Notification in the official Gazette 
wiicn offences liavo dcolarcd the provisions of this 
uouVma'yTj scction to bo ill foi’co in any frontier 

02 
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whipping in w district or any wild tract of country 
tiw districts and within the jurisdiction of such loCal 
wi rat s. Government, any person who shall in 
such district or tract of country after such Notifi- 
cation as aforesjiid commit any of the offences spe- 
cified in Section 4 of this Act, may be punished with 
whipping in lieu of any other punishment to which 
he may be liable under the Indian Penal Code. 


7 . No female shall be punished with whipping, 
nor shall any person who may be sen- 
fenced to death, or to transportation, 
or to penal servitude, or to imprison- 
ment for more than five years, be punished Avith 
Avhipping. 


Commentary. 

'Ibis seclion applies even though tlie sentence of transportation, 
Jec., has been passed in a dilferent case, provided it has been already 
passed before the whipping is awarded, (t IMad. 56 S.C. Weir, [(>45]. ) 


8 . (This seclion is repealed by the Cr. P.C. of 
1882, which provides (s. 32) that whip- 
ping may be inflicted by Pi’csidcncy 
Magistrates and IMagistratcs of the 1st 
class, and by Magistrates of the 2nd 
class if specially empoAvered by the 
local Government, but in no case by 
Magistrates of the 3rd class.) 


Officers inferior 
t o snbordin:Uo 
Ma"isinit«' of tLe 
1st class not to 
pass sentence of 
whipping i!nlc--js 
expressly em- 
powered by 
Government. 


Commentary. 

The extent of whipping to which a I\Iagi',tralc may sentence is not 
limited, except by s. lo of Act VI of 1804, winch limits the amount 
of the punishment generally. It inattcis not whether whipping is 
imposed as a punishment by a Magistrate or by a Sessions Judge; 
each of them, if he can pass the sentence at all, can impose it to the 
full extent authorized by the Act. (/W Peacock^ Nassir v, 

Chunder, 9 Sulh. Cr. 41 ; S.C. 5 Wym. Cr. 53; 5 Mad. H.C. Appx, 
xviii ; S.C. Wcir, 417.) 


9 - ( When the punishment of whipping is awarded 

in addition to imprisoument, in a case 
a^rdVdf’w addu which is subjcct to appeal, the Avhip- 
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ment^wheTtoTc' sliflll not be inflictod until fifteen 

iunicted. dajs from tbe date of such sentence, 

or if an appeal be made within that 
time until the sentence is confirmed by the Appellate 
Court, but the wliipping shall bo inflicted as soon as 
pi’acticable after the expiry of the fifteen days, or in 
case of an appeal as soon as practicable after tho 
receipt of tho order of the Court confirming the sen- 
tence.) (Cr. P.C., s. .391.) 

Commentary. 

A scnlenrc of cannot be carried out after the expiry of 

the fifteen da^.s, (6 Mad. II.C. Appx. xxxviii.) 

10. (tn the case of a person of or over IG years 

Mode of iudict whipping shall be inflicted with 

ins tiw punisii- a light ratan not less than half an inch 
in diameter in such mode and on such 
part of tho person as the local Government shall 
direct, and in the case of a person under 16 years of 
age it shall be inflicted in the way of school discipline 
with a light ratan. In no case, shall such punish- 
ment exceed 30 stripes. The whipping shall bo in- 
flicted in the presence of tho officer in charge of the 
jail ; unless the Judge or Magistr.ate orders it to be 
inflicted in his own presence. (Cr. P.C., ss. 391, 
392.) And, also, unless tho Court which passed tho 
sentence shall otherwise oi*der, in the presence of a 
Medical Officer.) (Cr. P.C., s. 311.) 

11 . (The punishment of whipping shall not be 

inflicted unless a Medical Officer, if 
io^b“kittfc“od"« present, certifies, or, if there is not a 
offender not in fit Mcdical Officcr present, unless it ap- 
pears to the Magistrate or officer 
present, th.at the offender is in a fit 
state of health to undergo the punish- 
ment. If, during the execution of a sentence of 
whipping, a Medical Officer certifies, or it appeal’s to 
the Magistrate or officcr present, that the offender is 
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not iu a fit state of health to undergo the remainder 
of the sentence, the whipping shall be finally stopped. 
No sentence of whipping shall be executed by instal- 
ments; and none of the following persons shall be 
punishable with whipping (namely) females, males 
sentenced to death, or to transportation or to penal 
servitude, or to imprisonment for more than five 
years, or iiialos whom the Court considers to be more 
than 48 years of age.) (Cr. P.C., ss. 393, 394.) 


Commentary. 

Accorclinqlvt the prisoner is unable to suffer his whole sentence 
of whipping, he must be discharged as to tlie residue, (3 Wym, 
Circ. 3; 5 Mad. H.C. Appx, 1.) 

12 . (In any case in which, under Section 394, 

ProcoJiiro if seutouce of whipping is ivliolly or 
punisimioiit can- partially prevented from being oxccut- 
uudor tiio last cd, tliG ottonder shall be kept in custody 
scctwu. tho Court which passed the sen- 

tence can revise it, and the said Court may, at. its 
discretion, either remit such sentence, or sentence 
the offender in lieu of whipping, or in lieu of so ranch 
of the sentence of whipping as was not executed, 
to imprisonment for any term not exceeding twelve 
months, which may be in addition to any other 
punishment to which he may liave been sentenced for 
the same offence. Nothing in this section shall be 
deemed to authorise any Court to iuflict imprison- 
ment for a term exceeding that to which the accused 
is liable by law, or that which the said Court is 
competent to inflict.) (Cr. P.C., s. 395.) 
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Sec. 1. ) 


ACT No. IV OF 1879. 


Passed ey tjie Govebnoe-Genekal of India 
IN Council. 


(llecciced the anscnt of the Governor-General 
on the 13th March 1879.^ 

(Ah Act to comoUdate and amend the late relating 
to Railways in India.) 

Whereas it is expedient to consolidate and amend 
the law relating to Railways in India ; 
ica.ii . c. hereby enacted as follows : — 


Short title. 


CHAPTER I. 

Peeliminaey. 

1 . This Act may be called “ The 
Indian Railway Act, 1879 


It extends to the whole of British India and, so 
. , , ^ far as regards subiects of Her Majesty 
oca ox nil . Bmpress of India, to the domi- 

nions of Princes and States in India in alliance with 
Her said Majesty; 


Coinmoiicemonfc. 


And it shall come into force on the 
first day of July, 1879. 
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\ Sec. ’ 27 . 

27 * Every Railway-servant shall bo deemed a 
For receiving ‘ public Servant’ within the meaning 
of Sections 161, 162, 163, 164, and 
165 of the Indian Penal Code. 

In the definition of legal remuneration contained 

Amendraeiik of ScCtion 161, tho WOl’d 

Penal Code, Sec- ‘ Government’ shall, for the purposes 
tion 161 . deemed to include 

any employer of a Railway-servant as such. 
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Act XXVIl, 1870,} an AOT TO AMEND THE 
Secs. 1&2. J INDIAN PENAL CODE. 


The following Act of the Governor-General of India 
in Council received the assent of His' Excellency 
the Governor-General on the 25th November, 1870, 
and is hereby jyromulgated for general inform- 
ation : — 


Act No. XXVII oe 1870. 


An Act to amend the Indian Venal Code. 


For tlio purpose of amending the Indian Penal 
iTeambio Codo, it is hereby enacted as fol- 
lows : — 

1 . For section thirty-four of tlio said Codo, the 
following section shall be substituted : — 


34. When a criminal act is done by several 
persons in furtherance of the common 
intention of all, each of such persona 
is liable for that act in the same 
manner as if it were done by him 
alone.” 


T/i.iljiliiy for acfc 
doiu! by so vor.il 
porsMiisiij fiirtber- 
auco ‘>f common 
iuteiitioLi. 


2 . For Section forty of the said Code, the follow- 
ing section shall be substituted : — 

" 40. Except in the chapter and sections men- 
.. » tinned in clauses two and three of this 

section, the word “offence” denotes 
a thing made punishable by this Code. 

“ In Chapter IV and in the following sections, 
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namely, Sections 109, 110, 112, 114, 115, 116, 117, 
187, 194, 195, 203, 211, 213, 214, 221, 222, 223, 
224, 225, 327, 328, 329, 330, 331, 347, 348, 388, 
389, and 445, the word ‘offence’ denotes a thing 
punishable under this Code, or under any special or 
local law as hereinafter defined : — 

“And in Sections 141, 176, 177, 201, 202, 212, 
216, and 441, the woi'd ‘ offence’ has the same mean- 
ing when the thing punishable under the special or 
local law is punishable under such law with imprison- 
ment for a term of six months or upwai’ds, whether 
with or without fine.” 

3- Section fifty-six of the said Code shall bo read 
as if the following proviso were added thereto : — 

“Provided that, where an European or Amei’ican 

Proviso as to offender would, but for such Act, bo 
sentence for tioTO Hablc to be Sentenced or ordered to 
^carst but notfor be transported for a term exceeding 
ten years, but not for life, ho shall bo 
liable to be sentenced or ordered to bo kept in penal 
servitude for such term exceeding six years as to 
the Court seems fit, but not for life.” 

4. After section one hundred and twenty-one of 
the said Code, the following section shall bo in- 
serted : — 

“ 121A. Whoever within or without British 
India conspires to commit any of the 
commft“™offonce 3 offonccs punisliablo by section one 
hundred and twenty-one, or to de- 
prive the Queen of the sovereignty 
of British India or of any part thereof, or conspires 
to overawe, by means of criminal force or the show 
of criminal force, the Government of India or any 
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Jocal Govei’nment, shall be punished with trans- 
portation for life or any shorter term, or with im- 
j)risoninent of either description which may extend 
to ten years.” 

“ Explanation . — To constitute a conspiracy under 
tliis section it is not necessary that any act or illegal 
omission shall take place in pursuance thereof.” 

5 . After section one hundred and twenty-four 
of the said Code, the following section shall bo 
inserted : — 


“ 3 2-lA. Whoever by words, either spoken or 
intended to be road, or by signs, or by 
visible representation, or otherwise, 
excites or attempts ^o excite feelings 
of disaffection to the Government established by law 
in British India, shall be punished with transporta- 
tion for life or for any terra, to which fine may be 
added, or with imprisonment for a terra which may 
extend to three years, to which fine may be added, 
or with fine.” 

“ Explanation . — Such a disapprobation of the 
measures of the Government as is compatible with 
a disposition to render obedience to the lawful 
authority of the Government, and to support the 
lawful authority of the Government against unlawful 
attempts to subvert or resist that authority, is not 
(I isaffection. Therefore, the making of comments on 
the measures of Government, with the intention of 
exciting only this species of disapprobation, is not 
an offence within this clause.” 

6 . Section one hundred and thirty-one of the 

A .wition to Soc- CJode shall be read as if the f ollow- 

ing explanation were added thereto : — 

C3 
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‘‘Explanation . — In this section tlie words “ officer” 
and “soldier” include any person • subject to the 
Articles of War for the better Government of Her 
Majesty’s Army, or to the Articles of War contained 
in Act No. V. of 1869.” 

7 . Sections one hundred and ninety-four and 
Ama„am.nt of o".® hundred and ninety-five of the 

Sections lui jiiid said Code sball bo read as if, after the 
words ‘ by this Code,’ the words ‘ or 
the law of England’ were inserted. 

8 . Sections two hundred and twenty-two and 

Amenaraont of bundrcd and twcnty-tiireo of the 

Sections 222 and Said Code shall bo consti’ued as if, 
after the word ‘ offence,’ the following 
Avords wero inserted (that is to say), “ or lawfully 
committed to custody 

And section two hundred and twenty-two of the 
said Code shall be construed as if the following 
Avoi’ds Avere added thereto (that is to say), “ or if 
the person was lawfully committed to custody.” 

9 . After section two hundred and twenty-five 
of the said Code, the following section shall be iu- 
.serted : — 


“ 225A. Whoever escapes or attempts to escape 
Escape from from any custody in wliich he is law- 
<iist.o(iy for failing fully detained for failing, under the 
tofurnishsecurity. Criminal ProcoSure, to fur- 

nish security for good behaviour shall be punished 
with imprisonment of either description for a term 
which may extend to one year, or Avith fine, or Avith 
both.” 


10 - After section two hundred and ninety-four, 
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and before Chapter XV of the Indian Penal Code, 
the following section shall be inserted : — 

“ 294A. Whoever keeps any office or place for 
the purpose of drawing any lottery 
oflkr*’*”*' not authorized by Government, shall 

be punished with imprisonment of 
either description for a term which may extend to 
six months, or with fine, or with both. 

“ And whoever publishes any proposal to pay any 
sum, or to deliver any goods, or to do or forbear 
doing anything for the benefit of any person, ou 
any event or contingency relative or applicable to 
the drawing of any ticket, lot, number, or figure in 
any such lottery, shall be punished with fine which 
may extend to one thousand rupees. ’ 

11 Section three hundred and seven of the said 
Code shall be read as if the following clause were 
added thereto : — 

“ When any person offending under this section 
is under seutenco of transportation 

caused, 

bo punished with death,” 

12. After section three hundred .and four of 
the same Code, the following section shall be insert- 
ed : — 

“ 304A. Whoever causes the death of any per- 
Causipg death SOU by doing any rash or negligent 
by negligence. jjqJ; amounting to culpablo homi- 

cide, shall be punished with impx’isonment of either 
description for a term which may extend to two 
years, or with fine, or with both.” 
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AN ACT TO AMEND THE f Act XXVII, 1870. 
INDIAN PENAL CODE. I Sccfl. 13-15. 

13 . The following Chapters of the same Cod(\ 

Application of »amely, IV (General Exceptions), V 
< ertaiii Ohaptcrd (Of Abefme^it), and XXIII (0/ At- 
ot lmui ode. Iq ^>omvilt Offences) shall apply 

to offences punishable under the said Sections 121 A, 
2'.'4A, and 304A, and the said Chapters IV and V 
shall apply to offences punishable under the said 
Sections 124A and 225A. 


14 . No 

Ordi'i* 0 t loon] 
(K>veiiini«‘ut n «- 
oe.'^sary to proso- 
‘iilion under 
Seotion 12LV, 
121.A oriUU., 


charge of an offence punishable under 
any of the said Sections 121A, 124A 
and 294A shall bo entertained by any 
Court unless the prosecution be in- 
stituted by order of, or under author- 
ity from, the local Government. 


S mt 

iMl-l U'\ ' 


15 . Nothing contained in this Art 
shall be taken to effect any of the pro- 
visions of any special or local law 
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SCHEDULE 

TABULAR statement 

Explanatory Note.— The entries in the second and seventh columns of this schedule, 
intended as definitions of the offences and punishmeute described in the several corresponding 
references to the subject of the section, the number of which is given in the first column. 

The third column of this schedule applies to the police in the towns of Calcutta 

CHAPTER V.— 


Section. 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
luons shall 
ordinarily 
issue in the 
first instance. 

109 

Abetment of any offence, if the act abetted is 
committed in conseqneuce, and where no 
express provision is made for its punishment. 

May arrest without 
warrant, if arrest 
for the offence abet- 
ted may bo made 
without warrant, 
but not otherwise. 

According as a 
warrant or sum- 
mons may issue 
for the offcuce 
abetted. 

110 

Abetment of nny offence, if the person abetted 
does the act with a different intention from 
that of the abettor. 

ditto 

ditto 

111 

Abetment of any offence, w’ben one act is abet- 
ted and a different act is done ; subject to the 
proviso. 

ditto 

ditto 

113 

Abetment of any offence, when an effect is 
caused by the act abetted different from that 
intended by the abettor. 

ditto 

ditto 

114 

Abetment of any offence, if abettor is present 
when offence is committed. 

ditto 

ditto 

115 

Abetment of an offence punishable with death 
or transportation for life, if the offence be 
not committed in consequence of the abet- 
ment. 

ditto 

ditto 


If an act which causes harm he done in conse- 
quence of the abetment. 

ditto 

ditto 

IIG 

Abetment of an offence punishable with impri- 
sonment, if the offence her not committed in 
consequence of the abetment. 

ditto 

ditto 


If the abettor or the person abetted be a public 
servant whose duty it is to prevent the offence. 

ditto 

ditto 

117 

Abetting the commission of an offence by the 
public, or by more than ten persous. 

ditto 

ditto 

118 

Concealing a design to commit an offence punish- 
able with death or trausportation for life, if 
the offence be committed. 

ditto 

ditto 


If the offence be not committed. 

ditto 

ditto 


ABETMENT, 


111 


IL 

OF O^BNCES. 

headed respectively “ OfFeiico” and " Punishment under the Indian Penal Code,** are not 
sections of the Indian Penal Code, of ovon as abstracts of those sections, but merely as 

and Bombay. 

ABETMENT. 


5 

6 

7 

8 

Whotlier bailable 
or not. 

Wbetlier coin- 
poundable or nob. 

Punishment under the Indian Fcual 
Code. 

By what Court 
triable. 

Aecordinif as tin' 
ofTenee abetted 
is bailable or 
not. 

Aceording as tbe 
offence ab(‘ttcd 
is compound- 
able or not. 

The same punishment as for the offence 
abetted. 

Tho Court by which 
the offence abet- 
ted is triable. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

The same puniabmont as for the offence 
intended to be abetted. 

ditto 

ditto 

ditto 

The same punishment os for the offence 
committed. 

ditto 

ditto 

ditto 

ditto 

ditto 

Not bailable. 

ditto 

Imprisonment of either description fos 
7 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
14 years and fine. 

ditto 

According as tlie 
offence abetted 
is bailable or 
not. 

ditto 

Imprisonment extending to a quarter 
part of the longest term, and of any 
description, provided for tho offence, 
or line, or both. 

ditto 

ditto 

ditto 

Imprisonment extending to half of tho 
longest term, and of any description, 
provided for the offence, or fine, or 
both. 

ditto 

ditto 

ditto 

Imprisonment of cither description for 
3 years, or fine, or both. 

^ ditto 

Not bailable. 

ditto 

Imprisonment of either doscription for 
7 Jears and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
3 years and fine. 

ditto 
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OFFSNCES AQAISrST THE STATE, 


SCH. II— CHAPTER V.— 


1 

a 

.2 

u 

o 

QQ 

1 ^ 

OffeDce. 

3 

Whether tbo police 
may arrest without 
warrant or not. 

P 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 

119 

A pablic servant concealing a design to commit 
an offence which it is his duty to prevent, if 
the offence be committed. 

May arrest ^ without 
warrant, if arrest 
for the offence abet- 
ted may be made 
without warrant, 
but not otherwise. 

According as a 
warrant or sum- 
mons may issue 
for the offence 
abetted. 


If the offence be punishable with death or trans- 
portation for life. 

ditto 

ditto 


If the offence be not committed. 

ditto 

ditto 

120 

Concealing a design to commit an offence pun- 
ishable with imprisonment, if the offence bo 
committed. 

ditto 

ditto 


If the offence be not committed. 

ditto 

ditto 



CHAPTER VI.- 

-OFFENCES 

121 

Waging or attempting to wage war, or abetting 
the waging of war, against tho Queen. 

Shall not arrest with- 
out warrant. 

Warrant. 

121A 

Conspiring to commit certain offences against 

1 the State. 

i 

ditto 

ditto 

122 

Collecting arms, Ac., with the intention of wag- 
ing war against the Queen. 

ditto 

ditto 

123 

Concealing with intent to facilitate a design to 
wage war. 

ditto 

ditto 

124 

Assaulting Governor-General, Governor, Ac., 
with intent to compel or restrain tho exorcise 
of any lawful power. 

ditto 

ditto 

124A 

Exciting, or attempting to oxcite, disaffection. 

ditto 

ditto 

123 

Waging war against sny Asiatic Power in al- 
liance or at peace with the Queen, or abetting 
the wii^ng of such war. 

ditto 

ditto 

126 

Committing depredation on the territories of anji 
Power in alliance or at peace with the Queen. 

ditto 

ditto 

127 

Beedving property taken by war or depredation 
mentioned in sectiona 125 and 126. 

ditto 

ditto 


OFFENCES AGAINST THE STATE. V 
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6 

7 

8 

Wljotlior bail- 
able or not. 

Wbotber com. 
ponudable or not. 

Punishment under the Indian Penal 
Code. 

i 

By whnt Court 
triable. 

Accord ing as tbc 
rjffcnce abetted 
is bailablo or 
not. 

According; as tlio 
f)ffoncc abetted 
is compound- 
able or not. 

Imprisonment extending to half of the 
longest term, and of any desciMptron, 
provided for the offence, or line, or 
both. 

The Court by which 
the offence abet- 
ted is triable. 

Not bailablo. 

ditto 

Imprisonment of either description for 
10 years. 

ditto 

According; as the 
^onco abetted 
ra bailable or 
not. 

ditto 

Imprisonment extending to a quarter 
part of the longest term, and of any 
description, provided for the offence, 
or fine, or both. 

ditto 

(Ktto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment extending * -y one-eighth 
part of the longest term, and of the 
description, provided for the offence, 
or fine, or both. 

ditto 


AGAINST THE STATE. 


Not bailablo. 

Not coiiipound- 
ablo. 

Death, or trnnsportafion for life, and 
torfoiture of property. 

Court of Session. 

ditto 

ditto 

Transportation for life or any shorter 
term, or iinprisouinent of either de- 
scription for 10 years. 

ditto 

ditto 

ditto 

Transporhitioii or life, or imprisonment 
of either description for 10 years, and 
forfeiture of property. 

ditto 

ditto 

ditto 

luiprisonment of cither desciiptiou for 
10 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of ei(hcr description for 
7 years and fine. 

ditto 

ditto 

ditto 

Transportation for life, or for any term 
and fine, or imprisonment of eitlier 
description for 3 years and fine, or fine. 

ditto 

ditto 

j 

ditto 

Transportation for life and fine, or im- 
prisonment of either description for 
7 years and fine, or line. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 yeai-s and fmo, and forfeiture of 
certain property. 

ditto 

ditto 

ditto 

1 ditto 

ditto 
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SCH. II—eoM CHAPTER VI.— OFFENCES 


Section. 

2 

Offeuco. 

■ 

3 

Whether the police 
may arrest without 
warrant or not. 

Whetlidr a war- 
rant or a sum- 
mons shall 
^ ordinarily 
issue in the 
first instance. 

123 

Public sorvftnfc voluntarily alUnvIne prisoner of Shall not arrest witli- Warrant, 


fctato or Wav in uis custody to escape. 

out warrant. 


129 

Public servant negligently suffering prisoner of 

ditto 

ditto 


State or War in liia custody to escape. 



130 

Aiding escape of, rescuing or harbouring, such 

ditto 

ditto 


prisoner, or offering any resistance to the 




1 recapture of such prisoner. 




CHAPTER Vll.— OFFENCES RELATING 


131 j 

Abetting mutiny, or attempting to seduce an 
officer, soldier or sailor from his allegiance 
or duty. 

May arrest without 
warrant. 

Warrant. 

132 

Abetment of mutiny, if mutiny is committed in 
consequcucc thereof. 

ditto 

ditto 

133 

Abetment of an assault by an officer, soldier or 
sailor on his superior oliiccr, when in the ext;* 
cution of his office. 

ditto 

ditto 

134 

Abetment of such assault, if the assault is com- 
mitted. 

ditto 

ditto 

135 

Abetment of the desertion of an officer, soldier or 
sailor. 

ditto 

ditto 

130 

Ilarbouring such an officer, soldier or sailor who 
has deserted. 

ditto 

ditto 

137 i 

Deserter concealed on board merchant-vessel, 
through negligeuco of master or person in 
charge thereof. 

Shall not arrest with- 
out warriiut 

Summons. 

138 

Abetment of act of insubordination by an officer, 
soldier or sailor, if tho offence be committed 
in cousequeuce. 

May arrest without- 
wan-iint. 

Warrant 

140 

Wearing the dress or carrying any token used hy 
a soldh’r, with intent that it may be believed 
that fie is such a soldier. 

ditto 

Summons. 


CHAPTER VIII.— OFFENCES AGAINST 


143 IBeing member of an nnlawtol aisemblf. 


May arrest irithoat|Sammon8, 
I warrant 





AND AGAINST PUBLIC TBANQUILLITY. 


VU 


AGAINST THE STkTE-concluM. 



G 

7 

S 

Whether bailable 
or not. 

Whether com- 
pouudablu or not. 

Punishment under the Indian Penal 
Code. 

By what Court 
triable. 

Not bailable. 

Not compound- 
able. 

Transportation for life, or imprisonment 
o! either description for 10 years, and 
fine. 

Court of Session. 

Bailable. 

ditto 

Simple imprisonment for 3 years, and 
fine. 

Court of Session, 
Presidency Ma- 
gistrate or Ma- 
gistrate of the 
first class. 

Nut bailable. 

ditto 

1 

Transportation for life, or imprisonment 
of either description for 10 years, and 
line. 

Court of Session. 


TO THE ARMY AND NAVY. 


Not bailable. 

Not compound, 
able. 

Transportation for life, orimprisomnent 
of oithcr description for 10 years, and 
fine. 

'Court of Session. 

ditto 

ditto 

Death, or transportation for life, or im- 
prisonment of either description for 
10 years, and fine. 

ditto 

ditto 

ditto 

Imprisonment of cither description for 
3 years, and fine. 

Court of Session, 
Presideney Ma- 
gistrate or Ma- 
gistrate of tho 
first class. 

ditto 

ditto 

Imprisonment of cither description for 
7 years, and fino. 

Court of Session. 

Bailable. 

ditto 

Imprisonment of cither description for 
2 years, or fine, or both. 

Prosideney Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Fine of 500 rupees. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
6 mouths, or fine, or both. 

ditto 

ditto 

ditto 

Imprisonment of eitlior d<’8criptioii for 
3 nioubbs, or lino of 500 rupees, or 
both. 

Any Magistrate. 

% 

V 


THE PUBLIC TRANQUILLITY. 


Bailable. 


Nofc Compound* 
able. 


Imprisonment of either description for Any Magistrate. 
6 mouthS} or fine, or both. 





Viii OFFENCES EELATINO TO ARMY . AND NAVI 


SCH. Jl-conid. CHAPTER VIII.— OFFENCES AGAINST 


Section. I 

' 2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 

lU 

Joining an unlawful assembly armed with an; 
deadly weapon. ' 

yMay arrest withon 
warrant. 

t Warrant. 

1-13 

Joining or continuing in an unlawful assembly 
knowing that it hns been commanded to dis 
perse. 

, ditto 

ditto 

147 

Rioting 

ditto 

ditto 

148 

Rioting, armed with a deadly weapon 

ditto 

ditto 

140 

If an offence be committed by any member of an 

1 Acpording as arrest 

According as a 


unlawful assembly, every other member of 

may be made with- 

warrant or sum- 


such assembly shall be guilty of the offence. 

out warrant for the 
offence or not. 

mens may issuo 
for the offence- 

150 

Hiring, engaging or employing persona to take 

May arrest without 

According to the 


part in au unlawful assembly. 

warrant. 

offence commit- 
ted by the per- 
son hired, en- 
gaged or em- 
ployed. 

151 

Knowingly joining or continuing in any assem- 
bly of five QT more persona after it has been 
commanded to disperso. 

ditto 

Summons. 

152 

Assaulting or obstructing public servant when 
6upprcs.sing riot, Ac. 

ditto 

Wamnt. 

153 

Wantonly giving provocation with intent to cause 
riot, if rioting be committed. 

ditto 

ditto 


[f not committed 

ditto 1 

Summons. 

154 ( 

3wncr or occupier of kind not giving informa- 
tion of riot, Ac. 

Sholl not arrest with- 
out warrant. 

ditto 

155 I 

’ersou for whose benefit or on whoso behalf n 
riot takes place not using all lawful means to 
prevent it. 

ditto 

ditto 

15G ^ 

Lgeut of owner or occupier for whoso boneHt a 
riot 'J committed not using all lawful means 
to prevent it. 

ditto 

ditto 

157 1 

larheuriug persons hired for an unlawful assem- 1 
bly. 

day arrest without 
warrant. 

ditto 

15S 1 

icing hired to take part in an unlawful assem- 
bly or riot. 

ditto 

ditto 


AHD AGAINST PUBLIC TBANQUILLITT. iX 


THE PUBLIC TRAHQUILLITT-H»«<in«ei. 


5 

% 

Whether bailable 
or not. 1 

6 

Whether com- 
pouudablc or not. 

7 

Punishment under the Indian Penal 
Code. 

8 

By what Court 
triable. 

Bailablo. 

Not compound- 
able. 

Imprisonment of either description for 
2 years, or fine, or both. ' * 

Any Magistrate. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of either description for 
3 years, or due, or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

According as tlic 
offence is bail- 
able or not. 

ditto 

The same as'for the offence. 

The Court by which 
the offence is tri- 
able. 

ditto 

ditto 

The same as for a meml er of such as- 
sembly, and for any offence committed 
by any member of such assembly. 

ditto 

Bailable. 

ditto 

Imprisonment of either description for 
G months, or fine, or both. 

Any Magistrate. 

ditto 

ditto 

Imprisonment of cither description for 
3 years, or fine, or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonment of either description for 
1 year, or fine, or both. 

Any Magistrate. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
6 months, or fine, or both. 

ditto 

ditto 

1 

Fine of 1,000 rupees. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Fine. 

ditto 

ditto 

ditto 

ditto 

• ditto 

ditto 

ditto 

Imprisonment of either description fui 
6 months, or fine, or both. 

ditto 

ditto 

ditto 

• t; 

I. P. 0. 

ditto 

ditto 


(O'FENOIIS BT OB 


Z 


BCH. n—(mtd. CHAPTER VHI— OFFENCES AGAINST 


Section. | 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
isBuo in the 
first instance. 


Or to go armed 

May arrest without 

Warrant. 



warrant 


160 

Committing affray 

Shall not arrest with- 

Summons. 



out wairrant. 



CHAPTER IX— OFFENCES BY OR 


161 

Being or expecting to be a public servant, and 
taking a gratification other than legal remune- 
ration in respect of an official act. 

Shall not arrest with- 
out warrant. 

Summons. 

162 

Taking a gratification in order by corrupt or 
illegal means to influence a public servant. 

ditto 

ditto 

163 

Taking a gratification for the exercise of per- 
sonal influence with a public servant 

ditto 

ditto 

164 

Abetment by public servant of the offences de- 
fined in the last two preceding clauses with 
reference to himself. 

ditto 

ditto 

165 

Public servant obtaining any valuable thing, 
without consideration , from a person concerned 
in any proceeding or business transacted by 
such public servant. . 

ditto 

ditto 

166 

Public servant disobeying a direction of the law 
with intent to cause injury to any porsou. 

ditto 

ditto 

167 

Public servant framing an incorrect document 
with intent to cause injury. 

ditto 

ditto 

168 

Public servant unlawfully engaging in trade ... 

ditto 

ditto 

169 

Public servant unlawfully buying or bidding for 
propcify. 

ditto 

ditto 

170 

Peraoiiating a public servant ... 

May arrest without 
warrant. 

Warrant. 

171 

Wearing garb or carrying token used by public 
servant with fraudulent intent. 

ditto 

Summons. . 






BELATlNa ^0 PUBLIC SEBVANT8. 


XI 


THE PUBLIC TRANQUILLITT^-eoneltMiei. 



6 

7 

8 

Whether bailable 
or not. 

Whether com- 
poundableornot. 

Punishment under the Indian Penal 
Oodo. 

By what Court 
triable. 

Bailable. 

Not oomponnd- 
able. 

Imprisonment of either description for 
2 years, or fine, or both. 

Presidency Magis- 
trate or Mans- 
trate of the first 
or second class. 

ditto 

d^tto 

Imprisonment of either description for 
1 month, or fine of 100 rupees, or both. 

Any Magistrate. 


RBLATHTG TO PUBLIC SERVANTS. 


Bailable. 

Not compound- 
able. 

Imprisonment of either description for 
3 years, or fine, or both. i 

Court of Session, 
Presidency Ma* 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Simple imprisonment for 1 year, or fine, 
or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonment of either description for 
3 years, or fine, or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Simple imprisonment for 2 years, or 
fine, or both. 

Presidency Magis- 
tiuto or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Simple imprisonment for 1 year, or fine, 
or both. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
3 years, or fine, or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Simple imprisonment for 1 your, or fine, 
or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Simple imprisonmout for 2 years, or 
fine, or teth, and confiscation of pro- 
perty, if purchased. 

' ditto 

\ 

ditto 

ditto 

Imprisonment of either description for 
2 years, or fine, or both. 

Any Magistrate. 

ditto 

ditto 

Imprisonment of either description for 3 
months, or fine of 200 rupees, or both. 

ditto 






Xii CONTEMPTS OP THE IiAWFOIi ■ 

SCH. 11—eontd. CHAPTER X.— CONTEMPTS OP THE LAWFUL 


Section. m | 

1 ^ 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 

1/2 

Absconding to avoid service of etiinmons or other 
proceeding from a public servant. 

Shall not arrest with- 
out warrant. 

I 

1 

DO 


If summons ov notice require attendance in per- 
son, Ac., ill a Court of Justice. 

ditto 

ditto 

173 

Preventing the service or the affixing of any 
sum mens or notice, or the removal of it when 
it has been affixed, or preventing a proclama- 
tion. 

ditto 

ditto 


If summons, Ac., require attendance in person, 
Ac., in a Court of Justice. 

ditto 

ditto 

174 

Not obeying a ]eg.al order to attend at a certain 
place in person or by agent, or departing there- 
from without authority. 

ditto 

ditto 


If the order require personal attendance, &c., in 
a Court of Justice. 

ditto 

ditto 

175 

Intentionally omitting to produce a document to 
a public servant by u person legally bound to 
produce or deliver such document. 

ditto 

ditto 


Tf the document is required to be produced in or 
delivered to a Court of Justice. 

ditto 

ditto 

176 

Intentionally omitting to give notice or inform - 
atifin to a public servant by a person legally 
bound to give such notice or information. 

ditto 

ditto 


If the notice or information required respects 
the commission of an offence, Ac. 

ditto 

ditto 

177 

Knowingly furnishing false information to a 
public servant. 

ditto 

ditto 


tf the information required respects the com- 
mission of an offence, Ac. 

ditto 

ditto 

178 

Kofusing oath when duly required to take oath 
by a public seivant. 

I ^ 

ditto 

J 

ditto 



AUTHOBITY OF PUBLIC SBEVANTS. 


Xlll 


authority of public sertants. 


6 

Whether bailable 
or not. 

6 

Whether com- 
ponndable or not. 

7 

Punishment under the Indian Penal 
Code. 

8 

By what Court 
triable. 

Bailable. 

Not componnd- 
able. 

Simple imprisonment for 1 month « or 
fine of 500 rupees, or both. ' ‘ 

Any Magistrate. 

ditto 

ditto 

Simple imprisonment for 6 months, ov 
fine of 1,000 rupees, or both. 

ditto 

ditto 

ditto 

Simple imprisonment for 1 month, or 
fine of 500 rupees, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Simple imprisonment for 6 months, or 
fine of 1,000 rupees, or both. 

ditto 

ditto 

ditto 

Simple imprisonment for 1 mouth, or 
fine of 500 rupees, or both. 

Any Magistrate. 

ditto 

ditto 

Simple imprisonment for 6 months, or 
fine of 1,000 rupees, O' both. 

ditto 

ditto 

ditto 

Simple imprisonment for 1 month, or 
fine of 500 rupees, or both. 

The Court in which 
the offence is com- 
mitted, subject to 
the provisions of 
Chapter XXXV; 
or, if not commit- 
ted in a Court, a 
Presidency Ma- 
gistrate or Magis- 
trate of tho first 
or second class. 

ditto 

ditto 

Simple imprisonment for 6 months, or 
fine of 1,000 rupees, or both. 

ditto 

ditto 

ditto 

Simple imprisonment for 1 month, or 
fine of 500 rupees, or both. 

Presidency Magis- 
trate or Magis- 
trate of tho first 
or second class. 

ditto 

ditto 

Simple imprisonment for 6 months, or 
fine of 1,000 rupees, or both. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of cither description for 
2 years, or fine, or both. 

ditto 

ditto 

ditto 

Simple imprisonment for 6 months, or 
fine of 1,000 rupees, or both. 

Tho Court in which 
the offence is com- 
mitted, subject to 
the provisions of 
Chapter XXXV ; 
or, if not commit- 
ted in a Court, a 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
or second class. 


XIV 


CONTEMPTS OP THE UWPUL 


SOH. n^cona CHAPTER X.— CONTEMPTS OP THE LAWFUL 


Section. 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4,' 

Whether a war 
rant or a sum- 
mons shall 
ordinarily 
issuo in the 
first instance. 

179 

Being legally bound to state truth, and refusing 
to answer questions. 

Shall not arrest npth- 
out warrant. 

Summons. 

180 

Refasing to sign a statement made to a public 
servant when IcgaUy required to do so. 

ditto 

ditto 

181 

Knowingly stating to a public servant on oath 
as true that which is false. 

ditto 

Warrant. 

182 

Giving false information to a public servant in 
order to cause him to use his lawful power to 
the injury or annoyance of any person. 

ditto 

Summons. 

183 

Resistance to the taking of property by the law. 
ful authority of a public servant. 

ditto 

ditto 

184 

Obstructing sale of property offered for sale by 
authority of a public servant. 

ditto 

ditto 

185 

Bidding by a person under a legal incapacity to 
purchase it, for property at a lawfully autho- 
rized sale, or bidding without intending to 
perform the obligations incurred thereby. 

ditto 

ditto 

186 

Obstructing public servant in discharge of his 
public functions. 

ditto 

ditto 

187 

Omission to assist public servant when bound by 
law to give such assistance. 

ditto 

ditto 


Wilfully neglecting to aid a pnblic servant iVho 
demands aid in the execution of process, the 
prevention of offences, &c. 

ditto 

ditto 

188 

Disobedience to an order lawfully promulgated 
by a public servant, if such disobedience causes 
obstruction, annoyance or injury to persons 
lawfully employed. 

ditto 

ditto 


If su^ disobedience causes danger to human 
life, health or safety, &c. 

ditto 

ditto 

189 

Threatening a public servant with injury to him, 
or one in whom ho is interested, to induce 
him to do or forbear to do any official act. 

ditto 

ditto 




AOTHOBin OF PUBLIC SBBVANTS. 
authority of public SERVANTS— cowimttci. 


XV 


Whether hail- 
able or not. 


Whether com- 
poundabloornot. 


Bailable. 


Not compound 
able. 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


Simple imprisonment for 6 months, or 
fine of 1,000 rupees, or both. ’ * ' 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


Isimple imprisonment for 3 months, or| 
fine of 500 rupees, or both. 

jlmprisonment of cither description forj 
3 years, and fine. 


Punishment under the Indian Penal 
Code. 


jThe Court in which 
the offence is com- 
mitted, subject to 
the provisions of 
Chapter XXXV; 
or, if not commit- 
ted in a Court, a 
Presidency Ma- 
gistrate or Magis* 
trato of the first 
or second class. 


Imprisonment of either description for, 
6 months, or fine of 1,000 rupees, or 
both. 

ditto 

Imprisonment of either description for 
1 mouth, or fine of 500 rupees, or 
both. 

Imprisonment of either description for 
1 month, or fine of 200 rupees, or 
both. 

Ilmprisonment of either description for sj 
months, or fine of 500 rupees, or both. 

Simple imprisonment for 1 month, or 
fine of 200 rupees, or both, 

Isimple imprisonment for 6 months, or! 
fine of 600 rupees, or both. 

Isimple imprisonment for 1 month, or! 
fine of 200 rupees, or both. 


Imprisonment of either description for 
6 months, or fine of 1,000 rupees, or 
both. 

Imprisonment of either description for 
2 years, or fine, or both. 


By what Court 
triable. 


ditto 


Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

Presidency Mngis- 
trate or Magis 
trato of the first 
or second class, 

ditto 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


ditto 

\ 

ditto 




Xvi TAISB BVIDBNOB AND 

BCH. Il-contd. CHAPTER X.— CONTEMPTS OP THE LAWFUL 


Section. >-4 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 

190 

Threatening any person to indneo him to refrain 

Shall not arrest with- 

Sammons. 


from making a legal application for protection 

out warrant. 



from injury. 




CHAPTER XI.— FALSE EVIDENCE AND 


193 

Giving or fabricating false evidence in a judicial 
proceeding. 

Shall not arrest with- 
out warrant. 

Warrant. 


Giving or fabricating false evidence in any other 
case. 

ditto 

ditto 

194 

Giving or fabricating false evidence with intent 

1 to cause any person to be convicted of a capital 
offence. 

ditto 

ditto 


If innocent person be thereby convicted and exe- 
cuted. 

ditto 

ditto 

193 

Giving or fabricating false evidence with 
intent to procure conviction of an offence 
punishable with transportation for life or 
with imprisonment for seven years or up- 
wards. 

ditto 

ditto 

196 

Using in a judicial proceeding evidence known 
to be false or fabricated. 

ditto 

ditto 

197 

Knowingly issuing or signing a false certificate 
relating to any fact of which such certificate 
is by law admissible in evidence. 

ditto 

ditto 

198 

Using as a true certificate one known to be false 
in a material point. 

ditto 

ditto 

199 

False statement made in any declaration which 
is by law receivable as evidence. 

ditto 

ditto 

200 

Using as true any such declaration known to be 
false. 

ditto 

ditto 

201 

Causing disappearance of evidence of an offence 
committed, or giving false information touch- 
ing it to screen the offender, if a capital of- 
fence. 

ditto 

ditto 


punishable with transportation for life 01 
Imprisonment for ton years. 

ditto 

ditto 



OFFENCES AGAINST PUBLIC JUSTICE, 


XVll 


AUTHORITY OF PUBLIC SERVANTS-concMet^, 


5 

6 

7 

8 

Whether bailable 
or not. 

Whether com- 
pouudable or not. 

Punishment under the Indian Penal 
Code. 

By what Court 
triable. 

Bailable. 

Not componnd- 
able. 

Imprisonment of either description for 
1 year, or fine, or both. • * 

Pre«idency Magis- 
trate or Magis- 
I trate of tho Jirsb 
■ or second class. 

OFFENCES AGAINST PUBLIC JUSTICE. 

Bailable. 

Not compound- 
able. 

Imprisonment of either description for 
7 years and fine. 

Court of Session, 
Presidency Ma- 
gistrate or Ma- 
gistratit of tho 
first class. 

ditto 

ditto 

Imprisonment of either description for 
3 years and fine. 

ditto 

Not bailable. 

ditto 

Transportation for life, or rigorous im- 
prisonment for 10 years, at 1 fine. 

Court of Sesi>ioD. 

ditto 

ditto 

Death, or as above. 

ditto 

ditto 

ditto 

The same as for the offence. 

ditto 

According .ns the 
offence of giv- 
ing such evi- 
< donee is bail’ 
able or not. 

ditto 

Tho same as for giving or fabricating 
false evidence. 

:Conrt of Session, 
Presidency Ma- 
gistrate or Ma- 
gistrate of tho 
first class. 

l^ailablc. 

ditto 

The same as for giving false evidence. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

Court of Session. 

\ 

ditto 

ditto 

Imprisonment of either description for 
3 years and fine. 

\ 

Court of SSession, 
President Ma- 
gistrate or Ma- 
gistrate of the 
first class. 




c 


Xviii FALSE EVIDENCE AND 


SCH. Il—eim'ii. CHAPTER XI.— FALSE EVIDENCE AND 


Section. | 

2 

Offence. 

3 

Whether tlie police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 


If punishable with less than 10 ycai*s* imprison- 
ment. 

Shall not arrest with- 
out warrant. 

Warrant. 

202 

Intentionol omission to pive information of an 
offence by n person le)<ally bound to inform. 

ditto 

Summons. 

203 

Giving false information respecting an offence 
committed. 

ditto 

Warrant. 

204 

Secreting or destroying any document to prevent 
its production as evidence. 

ditto 

ditto 

S05 

False personation for the purpose of any act or 
proceeding in a, suit or criminal prosecution, or 
for becoming bail or security. 

ditto 

ditto 

20G 

Fraudulent removal or concealment, Ac., of pro- 
perty to prevent its seizure as a forfeiture', or 
in Biitisfaction of a fine undeir sentence, or in 
execution of a degree. 

ditto 

ditto 

207 

Claiming property without right, or practising de- 
ception touching any right to it, to previ'iitit.'^ 
being taken as a f o rfoiture, or in satisfact ion of 
a fine n nder senrence, or in e xecution of a decree. 

ditto 

ditto 

208 

Fraudulently suffering a deci’eo to pass for a suin 
not due, or suffering decree to be executed 
after it has been satisfied. 

ditto 

ditto 

209 

False claim in a Court of Justice 

ditto 

ditto 

210 

Fraudulently obtaining a decree for a sura not 
due, or causing a decree to be executed after 
it has been satisfied. 

ditto 

j ditto 

211 

False charge of offence made with intent to in- 
jure. 

ditto 

ditto 

1 


If oJTt'Uce' charged bo capital, or punishable with 
tiymsportation for life, or with imprisonment 
^jv a term exceeding 7 years. 

ditto 

ditto 

212 

|ilarbouring an offender, if the offence be capital. 

i 

May arrest witliout 
warrant. 

^ ditto 


OFFENCES AGAINIST PUBLIC JUSTICE. 


XIX 


OFFENCES AGAINST PUBLIC JUSTICB-co»ii»MecJ. 


5 

6 

7 

8 

WlKsUior liail- 
•iblo or not. 

WlicUiPT coni- 
pouiidablo or iK)t 

PunisUiiiont under the Indian renal 
Code. 

By what Court 
triable. 


Not ooiuponiid- 
iibli'. 

Imprisonment for nquarier of tbo long* 
est term, and of the desciiptiou, pro- 
vided for the offence, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of llin first 
class, or Court by 
which the oilunco 
is triable. 

ditto 

ditto 

Imptisonment of either description for 
G mouths, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Imprisonment of cither description for 
2 years, or fine, or both. 

ditto 

ditto 

ditto 

ditto 

Presidency Magis- 
trate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonment of either description for 
3 yours, or fine, or both. 

Court of Session, 
Presidency Ma- 
gisf rateorMagis- 
tr.ifce of the first 
class. 

ditto 

ditto 

Imprisonment of cither description for 
2 years, or fine, or both. 

Presidency Magis- 
trate or Mugis- 
trntc of the first 
or seoond cluso. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Presidency Magis- 
trate or Magis* 
trate of the first 
class. 

ditto 

ditto 

Imprisonment of cither description for 
2 years, and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
” 2 year.s, oi fine, or both. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

Qourt of Session. 

% 

ditto 

■ ditto 

Imprisonment of either description for 
^ 5 years and tine. 

Court ^f Session, 
Presidb.\cy Ma- 
gistrate 

1 trate of tboVli'st 

1 class. 


XX. 


FAtBB EVIDENCE AND 


SOH. II— emiid. CHAPTER XL— FALSE EVIDENCE AND 


1 

a 

S 

CJ 

OQ 

1 ^ 

1 Offence. 

3 

Wlictber the police 
may arrest without 
warrant or not. 

4 

Whethdr a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 


If punishable with transportation for life, or with 
imprisonnioot for 10 years. 

May am*st without 
warrant. 

Warrant. 


If punishable with iroprisonmcnt for 1 year anil 
not for 10 years. 

’ ditto 

ditto 

2ia 

Taliinpf gift, Ac., to screen an offender from 
punishment, if the offence he capital. 

Shall not arrest with- 
out warrant. 

ditto 


If punishable with transportation for life or with 
imprisonment for 10 years. 

ditto 

ditto 


If with imprisonment for less than 10 years ... 

j 

ditto 

ditto 

214 

Offering gift or restoration of property in con- 
sideration of screening offender, it the offence 
be capital. 

ditto 

ditto 


If puniabable with transportation for life or 
w'ith imprisonment for 10 years. 

ditto 

ditto 


[ 

If with imprisonment for less than 10 years 

ditto 

ditto 

215 

Taking gift to help to recover moveable property 
of wbich a person 1ms been deprived by an 
nff(‘nee, without cau.sing apprehension ot 
offender. 

ditto 

ditto 

216 i 

1 

llarhouiiiig an offender who has escaped from 
oiwtody, or \vho.•^e apprehen.sion has been 
yaered, if the offence be capital. 

May arrest without 
warrant. 

ditto 


If punmliable with transportation for lifOi Or 
with impeisoumeut for 10 years. 

ditto 

ditto 



OFFENCES AGAINST PUBLIC JUSTICE. 


XZl 


OFFENCES AGAINST PUBLIC JUSTICE— coniiW. 




5 

C 

7 

8 

Whether bailable 
or not. 

Whether com- 
poundable or not. 

rnniBhment under the Indian Penal 
Code. 

By what Court 
triable. 

Biiilable. 

Not componud- 
ablo. 

Imprisonment of either description for 
3 i’oars and line, ■ • 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto * 

Imprisonment for a ijnortcr of the long- 
est term, and of the description, pro- 
vided for the offence, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
class, or Court by 
which the offence 
is triable. 

ditto 

ditto 

Impnaonment of either description for 
7 years and tine. 

Court of Session, 

ditto 

ditto 

Imprisonment of either description for 
3 years and line. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonraont for a quarter of the loug- 
eat term, and of the description, pro- 
vided for the offence, or tine, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
class, or Court by 
which the offence 
is triable. 

ditto 

ditto 

Imprisonment of cither description for 
7 yunirs and fine. 

Court of Session. 

ditto 

ditto 

Imprisonment of either description for 
3 years and tine. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonment for a quarter of the long- 
est term, and of the description, pro- 
vided for the iiffonco, or line, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
class, or Court 
by which the 
offence is tri- 
able. 

ditto 

ditto 

Imprisonment of either description for 2 
years, or line, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonment of cither description foi 
7 years and fine 

• Court of Session, 
Presi^oucy Ma- 
gistral^ or Magis- 
trate ot riie first 
class. 

ditto 

ditto 

Imprisonment of either description foi 
3 years, or without line. 

r ditto 


XXii FALSE EVIDENCE AND 


SCH. U—conhl. CHAPTER XL— FALSE EVIDENCE A|JD 

u. 


1 

2 

3 

4 

Whethot a war- 



Whether the )>olice 

rant or a sum- 


Ollouco. 

may arrest without 

loons shall 

o 

V 

rji 


warrant or not. 

ordinarily 
issue in the 
first instance. 


IP imprison nicui Por 1 your, ninl no! lor HI 

yiMrs. 

May arrest without 
warrant. 

Warrant. 

21 ; 

Public servant disobeying a direction ot law witb 
intent to save persou from punishment, or pro- 
perty from forfeiture. 

Sk'll not arrest with- 
out warniut. 

Summons. 

218 

Public servant framing an incorrect record or 
writing witb intent to save person from punisli- 
meut, or property from forfeiture. 

ditto 

Warrant. 

210 

Public servant in a jndieial proceeding corruptly 
making and prououucing an order, n‘port, ver- 
dict or decision which be knows to be contrary 
to law. 

ditto 

ditto 

220 

Commitment for trial or confinement by a per- 
son having autboiity, who knows that be bis 
acting contrary to law. 

ditto 

ditto 

221 

Intentional omission to apprehend on the par! 
of a public servant bound by law to apprehend 
an offender, if the offence be capital. 

ditto 

ditto 


If punishable with transportation for life, or 
imprisonment for 10 years. 

ditto 

ditto 


If witb imprisonment for loss tlian 10 yeans 

ditto 

ditto 

222 

intentional omission to apprehend on the part of 
a public servant bouud by law to apprehend 
person under sentence of a Court of Justice, if 
under sentence of death. | 

ditto 

ditto 

j 

If under sentence of tran'jporlalion or pemd 
Servitude for life, or transportation, imprison- 
ment or peual servitude for 10 years or up- 
wards. 

1 • 

i ditto 

' 

ditto 


If iimb r .s^mtenue of imprisouraont for less than 
10 years’ j or lawfully committed to custody. 

ditto 

ditto 


j / 

y.scnpe from confinement negligently snffored by 
j a public servant 

ditto 

Summons, 



OPPENOES AGAINST PDBLIO JUSTICE. XXIU 


O^ENCKS AGAINST PUBLIC •JUSTICE— cowimml. 


5 

6 

7 

8 

Whether bailable 
or not. 

Whether com- 
poundablc or not. 

PuniBhment under the Indian Penal 
Code. 

By what Court 
triable. 

bailable. 

Not compound' 
able. 

Iniprifloninent for a quarter of the long- 
(‘flt term, and of the description, pfro- 
^ided for the offence, or line, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
. class, or Court by 
which the offence 
is triable. 

ditto 

ditto 

Imprisonment of either description for 
2 years, or lino, or both . 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Imprisonment of either description for Court of Session. 

3 years, or fine, or both . 

ditto 

ditto 

rmprisoiiment of eitlier description for 
7 years, or line, or both. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 years, with or without lino. 

ditto 

ditto 

ditto 

Imprisouinent of cither description for 
3 years, with or without liuo. 

Court of Session, 
presidency Ma- 
gistrate or Magis- 
trato of the first 
class. 

ditto 

ditt-o 

Imprisonment of either description for 
2 years, with or without liuo. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

Mot bailable. 

ditto 

Transportation for life, or imprison- 
luoiit of cither doscript.iou for 14 
years, with or without hue. 

Court of Session. 

ditto 

ditto 

Imprisonment of either description for 
7 years, with or without hnc. 

ditto 

Bailable. 

ditto 

I raprisonmont of either description for 
3 years, or line, or both. 

Court of Session , 
Presidency Ma- 
gi.strato or Magis 
trate ,)f the first 
class. 

ditto 

ditto 

Simple iiiipridoumout for 2 years, or hue, 
or both. 

Presidency ’2^ngis- 
trate or Magis- 
trate of the first 
' or second class. 



xxiv 


OJTBNOES EELATINQ TO 


SCH. ll—rontd. CHAPTER XL— FALSE EVIDENCE AND 


1 

p 

.2 

o 

o 

OQ 

0 

Offonco. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 

m \ 

Resistance or obstruction by a persou to hia law- 
ful apprebeuSiou. 

May arrest without 
warrant. 

Warrant. 

225 

Hesistance or obstruction to the lawful appre- 
j henaion of another person, or rescuiiij; him 
; from lawful custody. 

ditto 

1 

ditto 


1 ^ 

If charged with an offence punishable witli trans- 
portation for life, or imprisonment for 10 
years. 

ditto 

1 

ditto 

1 

If charged with a capital offence 

ditto 

ditto 

! 

If the person is sentenced to transportation for 
life, or to transportation, penal servitude or 
imprisonment for 10 years or upwards. 

ditto 

ditto 


If under sentence of death 

ditto 

ditto 

225A 

Escape, or attempt to escape, from custody for 
failing to furnish security for good bckiviour. 

ditto 

ditto 

230 

Unlawful return from transportation 

ditto 

ditto 

227 

i 

Violation of condition of remission of jmnish- 
ment. 

Shall not arrest with- 
out warrant. 

Summons. 

22.‘< ! 

Intentional in.sult or interruption to a public 
servant sitting in any stage of a judicial pro- 
cei^diug. 

ditto 

1 

ditto 

22!> 

Personation of a juror or assessor 

ditto 

ditto 


CHAl’TER XII.— OFFENCES RELATING TO 


2S1 i Counterfeiting, or performing any part of the 
j process of counterfeiting, coin. 

May arrest without 
w’arrant. 

Warrant. 

233 Couiitorfeitiug, or performing any part of tho 

1 process of couuUjrfcitiug, the Quoou’s coin. 

ditto 

ditto 


COIN AND GOVBENMENT STAMPS, 


XXV 


0^;PEIirCE8 AGAINST PUBLIC 'JUSTICE— concIitW. 


5 

Whether hailahU* 
or not. 

6 

Whether com- 
poundable or not. 

7 

Punishment undor the Indian Penal 
Code. 

8 

By what Court 
triable. 

> 

Bailable. 

Not compound- 
able. 

Imprisonment of cither description for 
2 years, or tine, or both. 

Presidency Magis- 
trate or Magis- 
trate of tho first 
or second class. 

ditto 

ditto . 

ditto 

ditto 

Not bailable. 

ditto 

Imprisonment of either description for 3 
years and fine. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of tho first 
class. 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

Court of Session. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Transportation for life, or imprisonmout 
of either description for 10 years, and 
fine. 

ditto 

Bailable. 

ditto 

Imprisonment of cither description for 
one year, or lino, or both. 

‘ Presidency Mngis. 
tratu or Magis- 
trate of the first 
or second class. 

Not bailable. 

ditto 

Transportation for life, and tine and 
rigorous imprisonment for 3 years 
before transportation. 

Court of Session. 

ditto 

ditto 

Punishment of original sentence, or, if 
part of the punisbment has been 
undergone, the residue. 

The Court by which 
the original of- 
fence was triable. 

Bailable. 

ditto 

Simple imprisonment for 0 months, or 
hue of 1,000 rupees, or both. 

The Court in which 
the offence is 
committed, sub- 
ject to the provi- 
sions of Chapter 
XXXV. 

ditto 

ditto 

Imprisonment of either description for 
2 years, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
class. 


COIN AND GOVERNMENT STAMPS. 


Not bailable. 

Not compound- 

Imprisonment of either description for. 

Court of Session. 


able. 

7 years and tine. 


.“ditto 

ditto 

Transportation for life, or imprisonment 

ditto 


‘ "• ■ 

of either description for lU years, and 
fino« 



I. P. C. 


D 



xxvi 


OFFENCES EELATIN6 TO 


sen. U-contd. CHAPTER XII.— OFFENCES RBLATINO^ 


1 

p 

o 

o 

Itl 

1 2 

Offi'iico. 

3 

Whether the police 
may arrest ivithout 
warrant or not. 

4 

Whether a war- 
rsut or a sum- 
mons shall 
ordinarily 
tssuc in tho 
first instance. 

233 

Making, buying or selling inetrument for the 
purpose of couuterfeiting coin. 

‘May arrest without 
w'arrant. 

Warrant. 

231 

Making, buying or soiling instrument for 
the purpose of couuterfeitiug the Queen's 
coin. 

ditto 

ditto 

235 

Posso.ssion of instrument or material for the pur- 
pose of using the same for couuterfeiting coin. 

ditto 

ditto 


If Queen’s coin 

ditto 

ditto 

2.30 

.\bcttiiig in British India the counterfeiting out 
ol British 1 ndia of coin. 

ditto 

ditto 

2.37 

1 

Import or export ot counterfeit coin, knowing 
tlio same to ho counterfeit. 

ditto 

ditto 

238 

Import or export of counterfeits of the Queen’s 
coin, knowing the same to be counterfeit. 

ditto 

ditto 

2?/J 

Having any counterfeit coin knowu to be such 
when it came into possession, and delivering, 

, the same to any person. 

ditto 

ditto 

m '■ 

1 

Fbo same with respect to tho Qneen’s coin 

ditto 

ditto 

2 11 Knowingly delivering to another any counterfeit 

1 coin fiK genuine which, w'hen first potcos.-ed, 

I the deliverer did not know to be couuterteit. 

ditto 

ditto 

212 |l’<»‘"seB8ion of counterFeit coin by a person who 

1 knew it to ho counterfeit when ho became 

1 possessed thereof. 

ditto 

ditto 

» i:> Possession of Qncen’s coin by a person who knew 
ii to be counterfeit when he became poBBCssed 
thereof 

ditto 

ditto 

211 

IVr.son employed in a Mint causing coin to be 
ft a different weight or composition from that 
fixed by law. 

ditto 

ditto 




COIN AND GOVJmNMBNT STAMPS. 


XXVll 


QOIN AND GOVERNMENT STAMl^S-continued. 


5 

a 

7 

8 

Whofclicv bailable 
or not. 

WTifitlier com- 
poniidable or not. 

Puuiflbment under the Indian Penal 
Code. 

By what Court 
triable. 

Not bailable. 

Not compoundr 
able. 

Imprisonment of either description foi 
3 years and fine. ■ * 

Court of Session, 
Presidency Ma- 
gistrate or Hatris- 
trato of the first 
class. 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

Court of Session. 

ditto 

ditto 

Impnsonraent of either description for 
3 years and fine. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonment of oitlior description for 
10 years and fine. 

Court of Session. 

ditto 

ditto 

The punishment provideu for abetting 
the counterfeiting of such coin within 
Dritish India. 

ditto 

ditto 

ditto 

Imprisonment of either doscriptiou for 
3 years and fine. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Transportation for life, or imprison- 
ment of either description for 10 years, 
and fine. 

Court of Session. 

ditto 

ditto 

Imprisonment of cither description foi 
5 years and line. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonment of either description for 
lU years and fine. 

ditto 

ditto 

ditto 

Imprisonmont of oither description for 
2 years, or fine of ten times the value 
.of the coin counterfeited, or both. 

Presidency Magis- 
trate or Magis- 
trate of tho first 
or second class. 

ditto 

ditto 

Imprisonment of either description for 
3 yoars and fine. 

Court of Session 
Presidency Ma 
gistrate or Magis- 
trate of the first 

* ClilSS. 

ditto 

ditto 

Imprisonment of oither description for 
7 years and fine. 

ditto 

ditto 

ditto 

ditto 

Court of Session. 


xxviii OFFENCES BELATING TO 


SCH. U-cohUI. CHAPTEE XII.-OFPENCES EELATING JO 


Section. 1 

Offence. 

Whether tho police 
may arrest Avithout 
warrant nr not. 

4 

Whether a war- 
rant or a sum- 
mons ehnll 
ordinarily 
issue in tho 
first instance. 

245 

Unlawfolly taking from a Mint any coining 
instrument. 

May arrest without 
Avavrant. 

Warrant. 

24G 

FrauJuletiily diminiabing the weight or altering 
the composition of any coin. 

ditto 

ditto 

2i7 

Fraudulently diminiabing the weight or altering 
the compoailiou of the Queen’s coin. 

ditto 

ditto 

2i8 

Altering appearance of any coin with intent that 
it shall pass as a coin of a different descrip- 
tion. 

ditto 

ditto 

219 

Altering appearance of the Queen’s coin Avith 
intent that it shall pass as a coin of a different 
description. 

ditto 

ditto 

250 

Delivery to anotlior of coin possessed with the 
knowledge that it is altered. 

ditto 

ditto 

251 

Delivery of Queen’s coin possessed with the 
knowledge tliat it is altered. 

ditto 

ditto 

252 

1 

Foasossion of altered coin by a person who knew 
ir. to bo altered when hn became possessed 
thereof. 

ditto 

ditto 

253 

Possession of Queen’s coin by a person who 
knew it to he altered when he became poasossccl| 
thereof. | 

ditto 

1 ditto 

254 

1 

Delivery to another of coin as genuine which,; 
when first possessed, the deliverer did not 
km^fv to bo alteiod, j 

ditit t 

ditto 

255 < 

Oounterfeitiug a Governmont stamp 

dtlto 

ditto 

25G i 

j 

Having possession of an instrument or inat»‘rial 
for th(' purpose of couutorfuitiug a GuveiunKnitj 
stamp j 

ditto 

ditto 

257 : 

Making, buying or selling instrument for tlie 
purpose of countorfeiting a Government stamp. 

ditto 

ditto 

253 t 

^ale of counterfeit Govommont stamp 

ditto 

ditto 

259 ] 

Saving possession of a counterfeit Government 
stamp. 

ditto 

ditto 

200 ! 

Using as genuine a Government stamp known 
to b<‘ (,ouuterfcit. 

ditto 

' ditto 

V 



COIN AND GOVERNMENT STAMPS. XXiX 


ftpiN AND GOVERNMENT STAMPS— 


5 

Whether hail- 
able or not. 

6 

Whether com- 
poundablo or not 

7 

rnnishraent under the Indian Penal 
Code. 

8 

By what Court 
triable. 

Not bailable. 

Not compound- 
ablo. 

Imprisonment of either description for 
7 years and fine. . . 

Court of Session. 

ditto 

ditto 

Imprisonment of either description for 
3 years and tine. 

■ Court of Session, 

’ Presidency Ma- 
gistrate or Magis- 
trate of tho first 
class. 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of cither description for 
3 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
5 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
10 years and fine. 

ditto 

ditto 

ditto 

Imprifionmont of either description for 
3 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
0 years and fine. 

ditto 

ditto 

ditto 

Tnipimonmcnt of either description for 
2 yesir.s, or fine of ten times the value 
of the coin. 

Presidency Magis- 
trate or Magis* 
trato of tho first 
or second class. 

llailublo. 

ditto 

Transportation for life, or imprison- 1 
ment of cither description for 10 years, 
and lino. 

Court of Session. 

ditto 

ditto 

Imprisonment of either description for 
7. years, and line. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto ( 

7ourt of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

dit(o 1 

• 4»tto ] 

[mprisonment of either description for 

7 years, or fine, or both. ^ 

ditto 


XXX 


0FFJ5NC1SS EBLATING TO COIN, STAMPS, 


SCH. ll--contd. CHAPTER XII.-OFFENCES RELATING jJo 


1 

d 

c 

o 

QJ 

OQ 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

j 

4 

Whether a war- 
rant or a sum. 
moils shall 
ordinarily 
issue in the 
first instance. 

201 

Effticins; any TFriting from a substance ben ring a 
Cjovernment. stamp, or removing from a docu- 
ment a stamp used for it with intent to cause 
loss to Government. 

May arrest without 
wairant. 

Warrant. 

202 

Using a Government stamp known to have boon 
before used. 

ditto 

ditto 

203 

Brasurc of mark denoting tbat stamp bas been 

ditto 

ditto 


used. 


1 


CHAPTER XIIL- 

•OFFENCES RELATING TO 

264 

Fraudulent use of false instrument for weighing. 

Shall not arrest with- 
out warrant. 

Sammons. 

203 

Fraudulent use of false weight or measure 

ditto 

ditto 

200 

Being in possession of false weights or measures 
for fiaudulcut use. 

ditto 

ditto 

207 

Making or selling false weights or measures for 
fraudulent use. 

ditto 

ditto 


CHAPTER XIV.— OFFENCES AFFECTING THE PUBLIC 


209 

Negligently doing any act known to he likely to 
spread iufecliuii ot any disease dangerous to 
life. 

Mny arrest without 
warrant. 

1 

Summons. 

270 

Malignantly doing any act known to he likely to 
spread infection of any disease dangerous to 
life. 

ditto 

1 

i 

1 

ditto 

271 

Knowingly disobeying any quara uti uc rule 

Shall not arrest with- 
out warrant. 

ditto 

272 

Adulterating food or drink intended for sale, so 
as to make the same noxious. 

1 

ditto 

ditto 

273 

Selling any food nr drink as food and drink 
knowing the same to be noxious. 

ditto 

ditto 

274 

Adulterating any drug or medical preparation 
intended for sale so as to lessen its efficacy, or 
to chjiigc its operation, or to make it uoxiousj 

ditto . 

ditto 



, MEASTTEB, PUBUO HEALTH, SAFETY, ETC. 

COIN AND GOVERNMENT STAMPS— coreclttdecl. 


22X1 


5 

C 

7 

8 

Whether bailable 
or uot. 

Whotbop com- 
poundiible or not. 

Punishment undor the Indian Penal 
Codfi. 

By what Court 
triable. 

Bailable. 

Not compound- 
ublc. 

Imprisonmont of either description for 3 
years, or fine, or both. * * 

Court of Session, 
Presidency Ma- 
gistrate or Mnjfis- 
. ti’ate of the first 
class. 

ditto 

ditto 

Inaprisonment of either description for 2 
years, or fine, or both 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Imprisonment of either description for 3 
years, or fine, or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
cIhss. 


WEfGHTS AND MEASURES. 


Jhiiliible. 

Not compound 
able. i 

^Imprisonment of oitlim* description for 1 
year, or fine, or botli. 

! 

Presidency Magis- 
ti'fiti* or lilagis- 
tr.ite of tbe first 
or second class. 

ditto 

ditto 

ditto , 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


HEALTH, SAFETY, CONVENIENCE, DECENCY AND JIORATjS. 


Bailable. 

Not compound- 
able. 

I mprisonincnt of either description for C 
mouths, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of tlio first 
or second class. 

ditto 

ditto 

1 

Imprisonment of either description for 2 
years, or fine, or both. 

ditto 

ditto 

ditto 

Imprisonment of either description forfi 
months, or fine, or both. 

ditto 

ditto 

ditto 

Imprisonment of cither description for 
6 mouths, or fine of 1,000 rupees, or 
both. 

• ditto 

ditto 

diti,o 

ditto 

ditto 

ditto 

• ditto 

ditto 1 

ditto 



zzzii 

SCH. Il—contd. 


OPMNOES APPEOTINO THE PUBLIC , 

/ 

CHAPTEE XIV.— OFFENCES AFFECTING TEE 

DECENCY AND 


Section. t- 

2 

OfiFenoo. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issno in the 
first instauco. 

275 

Offering for sale or issuing from a dispensary 
any drug or medical preparation known to 
have been adulterated. 

Shall not arrest with- 
out warrant. 

Summons. 

27C 

Knowingly soiling or issuing from a dispensary 
any drug or medical preparation as a different 
drug or medical preparation. 

ditto 

ditto 

277 

Defiling tlic water of a public spring or reser- 
voir. 

May arrest without 
warrant. 

ditto 

278 

Making atmosphere noxious to health 

Shall not arrest with- 
out warrant. 

ditto 

279 

Driving or riding on a public way so r.a8hly or 
negligently as to endanger human life, &c. 

May arrest without 
warrant. 

ditto 

280 

Navigating any vessel so rashly or negligently as 
to eudangfi' human life, Ac. 

ditto 

ditto 

281 

Exhibition of a false light, mark or buoy 

ditto 

Warrant. 

ZiS 

Conveying for hire any person by water, in a 
vessel iu such u state, or so loaded, as to 
endanger his life. 

ditto 

Summons. 

283 

Causing danger, obstruction or injury in any 
public way or line of navigation. 

ditto 

ditto 

284 

Dealing with any poisonous substance so as to 
endanger human life, A:c. 

Shall not arrest with- 
out warrant. 

ditto 

285 

Dealing with fire or any combustible matter so 
as to endanger human life, &q. 

May arrest without 
warrant. 

ditto 

28G 

So dealing with any explosive snbstanco 

ditto 

ditto 

287 

So dealing with any inachiuory . . 

Sl»all not arrest with- 
out warrant. 

ditto 

288 

A person emitting to guard against probahlr- 
danger to liuman life by the fall of any build- 
ing over which he has a right entitling him to 
pull it down or repair it. 

ditto 

ditto 

289 

A perso omitting to take order with any animal 
in his x>os.s(‘ssioii, so as to guard against danger 
to human life, or of grievous hurt, from such 
animal. I 

May arrest without 
warrant. 

ditto 


HEALTH, SAEETT, OOEVENIENOE, ETC. XXXiii 

HJBLIO HEALTH, SAFETY, CONVENIENCE, 

MORALS — eotiiinued. 


5 

6 

7 

8 

Whether baiiabh 
or not. 

} Whether com- 
poundable or not 

Fanishment tinder the Indian Penal 
Code. 

By what Court 
triable. 

Bailable. 

Not compoand* 
able. 

Imprisonment of either description foi 
6 months, or due of 1,000 rupees, oi 
both. 

Presidency Magis- 
trate or Magis- 
■ trate of the first 
or second class. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of either description for 3 
months, or fine of 500 rupees, or both. 

Any Magistrate. 

ditto 

ditto 

Fine of 600 rupees. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
6 months, or fine of 1,000 rupees, or 
both. 

ditto 

ditto 

ditto 

ditto 

Presidency Magis - 
trato or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Imprisonment of either description for 
7 months, or fine, or both. 

Court of Session. 

ditto 

ditto 

Imprisonment of either description for 
6 months, or fine of 1,000 rupees, or 
both. 

j 

Presidency Magis- 
1 trato or Magis- 
! trato of the first 
or second class. 

ditto 

ditto 

Fine of 200 rupees. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
6 months, or fine of 1,000 rupees, or 
both. 

ditto 

ditto 

ditto 

ditto 

Any Magistrate. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

ditto 

* ditto 

ditto 

ditto 

ditto 

Any Magistiate. 


t. IT. C. 




XXxiv OPPENCES KBLATINO TO RELIGION, ETO. 

SCH. ll-contd. CHAPTER XIV.— OFFENCES AFFECTING THiS 

DECENCY AND 


1 

0 

3 

4 

Whether a war- 



Whether the police 

rant or a sum- 

,2 

OEFenco. 

may arrest without 

luoiis shall 

o 

9 

QQ 


w'arrant or not. 

ordinarily 
issue iu the 




first instance. 

290 

Gommittiog a publia nuisance ... 

Shfsll not arrest with- 
out W’arrant. 

Summons. 

291 

Confcinnaiice of nuisance after injunction to dis- 
continue. 

May arrest without 
warrant. 

ditto 

292 

Sale, &c., of obscene books, &c. 

i ditto 

Warrant. 

293 

Having in po3.session obscene book, Ac., for saloj 
or exhibition. | 

ditto 

1 

ditto 

29-1 

Obscene songs . .1 

ditto 

ditto 

294.V 

Keeping a lottery-office .. 'Shall not arrest with- 

1 out warrant. 

Summons. 


Publishing proposals relating to lotteries ...| 

ditto 

ditto 


CHAPTER XV.— OFFENCES 


295 

Destroying, damaging, or defiling a place of wor- May arrest without 
ship or sacred object with intent to insult the warrant, 
religion of any class of persons. 

jsiiramons. 

29f) 

Causing a disturbance to an assembly engagedi 
in religious worship. I 

ditto j 

ditto 

1 

297 

Trespassing in place of worship or sepulchre, | 
disturbing funeral, with intention to wound: 
the feelings or to insult the religion of any 
person, or offei ing indignity to a human corpse. 

ditto 

1 ditto 

298 

Uttering any word or making any sound in the 
hearing, or making any gesture or placing any 
object in the sight, of any person, with inten- 
tion to wound his religious feeling. 

Shall nob arrest with- 
out warrant. 

ditto 


CHAPTER XVI.— OFFENCES AFFECTING 

Of offences 


302 

Murder ' ... 

May arrest without 

Warrant. 



warrant. 


303 j 

Murder by a person under sentence of transport-j 
ation for life. 

ditto 

ditto 

301 

Culpable homicide not amounting to murder, if 
act by which the death is caused is done with 
intention of causing death, &c. 

ditto 

ditto 



XXXV 




OFFENCES RELATING TO RELIGION, ETC. 

UBLIC HEALTH, SAFETY, CONVENIENCE, 


MORALS — concluded. 


5 

6 

- 7 

8 

Whether bailable 
or not. 

Whether com- 
ponudable or not 

Pauishment under the Indian Penal 
Code. 

By what Court 
triable. 

Bailable. 

Not compound* 
able. 

Pine of 200 rupees. 

Any Magistrate. 

ditto 

i 

ditto 

Simple imprisonment for C months, or 
tiue, or both. 

4 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

1 

ditto i 

1 

ditto 

Imprisonment of cither dcscripl ion forj 
Jl months, or fine, or both. | 

ditto 

ditto 

ditto 

ditto j 

ditto 

ditto 

ditto 

ditto ; 

ditto 

ditto 

ditto 

Imprisonment of either dt'scriplion forj.Any Magistrate. 
t> months, or fine, or boih. 

ditto 

ditto 

Fine of 1,000 rupees. 

ditto 


RELATING TO RELIGION. 


Bailable. Not. compound- Imprisonmenk of either description for 2 Prosidency Magis' 

I able. years, or fine, or both. ; traie or Maf^is- 

* trato of the first 

j , or second class. 


ditto 

ditto 

1 

1 

Imprisonment of either description foi 
1 1 year, or tiue, or both. 

ditto 

ditto 

j ditto 

ditto 

' ditto 

ditto 

Corapoundablo. 

ditto 

. 

dittf) 

THE HUMAN BODY. 

affecting life. 

Not bailable. 

Not compound- 
able. 

Death, or transportation for life, and 
fine. 

Court of Session. 

ditto 

ditto 

Death. 

ditto 

ditto . 

ditto 

Transportation for life, or imprison- 
ment of either description for 10 
years, and fine. 

ditto 



XXXVi OFFBNOBS AFFBCTING THE HUMAN BODY. 


SCH. II— coiKi. CHAPTER- XVI.— OFFENCES AFFECTING 

Of offences 


Section. w- 

2 

Offence. 

3 

Wbetlior the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 


If act is done with* hnowledpfe that it is likely to 
cause death, but without any intention to 
cause death, &c. 

May arrest without 
warrant. 

Warrant. 

304A 

Causing death by rash or negligent act 

ditto 

ditt.0 

305 

Abetment of suicide committed by a child, or 
insane or delirious person, or an idiot, or a 
person intoxicated. 

ditto 

ditto 

306 

Abetting the commission of suicide 

ditto 

ditto 

307 

Attempt to murder 

ditto 

ditto 


if such act cause hurt to any person 

ditto 

ditto 


Attempt by life-convict to murder, if hurt is 
caused. 

ditto 

ditto 

308 

Attempt to commit culpable homicide 

ditto 

ditto 


If Fuch act cause hurt to any person 

ditto 

ditto 

309 

Attempt to commit suicide 

ditto 

ditto 

311 

Being a thug ... 

ditto 

ditto 


Of the Causing of Miscarriage; 

of Injuries io Unborn Ghild/i'en ; 

312 1 

j 

Causing miscarriage 

Shall not arrest with- 
out warrant. 

Warrant. 

j 

If the vtoman be quick with child 

ditto 

ditto 

313 

Causing miscarriage without woman’s consent ... 

ditto 

ditto 

3U 

1 

Death caused by an act done with intent to 
cause miscarriage. 

ditto 

ditto 

Ilf act done without woman’s consent 

ditto 

ditto 

315 

Act done with intent to prevent a child being! 
born alive, or to cause it to die after hss blrth.l 

ditto 

ditto 



OrFENOfiS AFFECTING THE HUMAN BODY. 


xxxvii 


human body — continued, • 


affecting Life — concluded. 


5 

G 

7 

S 

Whether bailable 
or not. 

! Whether com- 
poundablo or not. 

Punishment under the India, n Penal 
Code. 

By what Court 
triable. 

Not bailable. 

Not corapouiid- 
able. 

Imprisonment of either doscriptioh for 
10 years, or fine, or both. 

Court of Session. 

Bailable. 

ditto * 

Imprisonment of either description for 
2 years, or fine, or both. 

Court of Session, 
Presidency Ma. 
^istrate or Nfa. 
f^istrate of the 
first class. 

Not bailable. 

ditto 

Death, or transportation for life, or im- 
prisonment for 10 years, and fine. 

Court of Session. 

ditto 

ditto 

Imprisonment of cither description for 
10 years and line 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Transportation for life, or as above. 

ditto 

ditto 

ditto 

Death, or as abovo. 

ditto 

Bailable. 

ditto 

Imprisonment of either description for 
3 years, or line, or both. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 years, or fine, or both. 

ditto 

ditto 

ditto 

• 

Simple imprisonmout for 1 year, or fine, 
or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

Not bailable. 

ditto 

Transportation for life and tine. 

Court of Session. 

of the Rrposure of Infants; 

and of the Concealment of Births. 

Bailable. 

Not componnd- 
able. 

1 

Imprisonment of either description for! 
•3 years, or tine, or both. ' 

I 

Court of Session, 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

ditto 

Not bailable. 

ditto 

Transportation for life, or imprisonment 
of either description for 10 years, and 
fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
10 years and tine. 

ditto 

ditto 

ditto 

Transportation for life, or as above. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
10 years, or fine, or both. 

ditto 


xxxvm 


(aSENOES APFFECTING THE HUMAN BODY. 


ECTIl#^ 


SCH. 11—contd. CHAPTER XVI.— OFFENCES AFFECTII 

Of the Causing of Miscarriage; of Injuries to Unborn Children; 


Section. i- 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue ill the 
first instance. 

31G 

317 

318 

Causing death of 'a quick unborn child by an act 
amounting to culpable homicide. I 

Exposure of a child under 12 years of ago by 
parent or person having care of it, with inten- 
tion of wholly abandoning it. 

Concealment of birth by secret disposal of dead 
body. 

Shull not arrest with- 
out warrant. 

May arrest without 
warrant. 

ditto 

i 

Warrant. 

ditto 

ditto 




Of 

323 ’ 

Voluntarily causing huit 

Shall not arrest with- 
out warrant. 

Summons. 

324 

Voluntarily causing hurt by dangerous weapons 
or means. 

May arrest without 
warrant. 

ditto 

325 

Voluntarily causing grievous liurt 

• ditto 

ditto 

326 

Voluntarily causing grievous hurt by dangerous 
weapons or means. 

ditto 

ditto 

eo 

Voluntarily causing hurt to extort property or a 
valuable security, or to constrain to do any- 
thing which is illegal or which may facilitate 

the commission of an offence. 

* 

ditto 

Warrant. 

328 

Administering stupefying drug with intent to 
cause hurt, <&c 

ditto 

ditto 

320 

Voluntarily causing grievous hurt to extort pro- 
porty or a valuable security, or to constrain to 
do anytjiing which is illegal or which may 
facilitate the commission of an offence. 

ditto 

ditto 

330 

Voluntarily cansiiig hurt to extort confession or 
information, or to compel restoration of pro- 
perty, &Q. 

ditto 

' ditto 

331 

Voluntarily causing grievous hurt to extort con- 
fession or information, or to comjiel restora- 
_ tion of property, &c. 

ditto 

ditto 


OFFENCES AFFECTING THE HUMAN BODt: 


xxxix 


THE HUMAN BODY — continued. ‘ 

of the Exposure of Infants; and of the Concealment of Births — concluded. 


5 

G 

7 

8 

Wbetlier bailable 

Whether com- 

Punishment under the Indian Penal 

By what Court 

or not. 

poundable or not. 

Code. 

triable. 

Not bailable. 

Not compound- 
able. 

Impnsonment of either description for 
10 years and fine. 

Court of Session. 

Bailable. 

ditto 

1 

Imprisonment of either description for 
7 years, or fine, or both. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
2 years, or fine, or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis' 
trato of the Grst 
or second class. 


IfnrK 


Bailable. 

Compoundable. 

Imprisonment of either description for 1 
year, or fine of 1,000 rupees, or both. 

Any Magistrate. 

ditto 

Gompoundablo 
when perm is* 
sion is given by 
the Court be- 
fore wliich n 
prosecution is 
pending. 

Imprisonment of cither description for 
3 years, or fine, or both. 

Court of Session, 
i^resideucy Ma- 
gistrate or]\tagis- 
trate of the first 
or second class. 

ditto 

Not compound- 
able. 

Imprisonment of either description for 
7 years and fine. 

ditto 

Nut bailable. 

ditto 

Transportation for life or imprisonment 
of either description for 10 years, and 
fine. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonment of either description for 
10 years and fine. 

Court of Session. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Transportation for life, or imprisonment 
of either description for 10 years, and 
fine. 

ditto 

Bailable. 

ditto 

Imprisonment of either description for 
7 years and fine. 

ditto 

Not bailable. 

ditto 

Imprisonment of either description for 
10 years and fine.j 

ditto 




xl OFFENCES AFFEOl'INQ THE HUMAN BODY. 

SCH. ll-contd. CHAPTER XVL— OFFENCES AFFECTHTO 

Of 


Section. I 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
niona shall 
ordinarily 
issue in the 
first instance. 

332 

Voluntarily causing hurt to deter public servant 
from bis duty. 

May arrest without 
warniut. 

, Warrant. 

333 

Voluntarily causing grievous hurt to deter public 
servant from bis duty. 

ditto 

ditto 

334 

Voluntarily causing hurt on grave and sudden 
provocation, not intending to hurt any other 
than the person who gave the provocation. 

Shall not arrest with- 
out warrant. 

Summons. 

335 

Causing grievous hurt on grave and sudden pro- 
vocation, not intending to hurt any other 
than the person who gave the provocation. 

May arrest without 
warrant. 

ditto 

336 

Doing any act which endangers human life or 
the personal safety of others. 

ditto 

ditto 

337 

[Causing hurt by an act which endangers 
human life, <&c. 

ditto 

1 ditto 

338 

Causing grievous hurt by an act which endan- 
gers human life, (!tc. 

ditto 

ditto 


Of Wrongful Bestraimt 


341 

Wrongfully restraining any person 

...jMay arrest 
warrant. 

without|Summons. 

342 

Wrongfully confining any person 

ditto 

ditto 

843 

Wrongfully confining for three or more days . 

ditto 

ditto 

344 

Wrongfully confining for ten or more days 

ditto 

ditto 




OFFENCES AFFECTING THE HUMAN BODY. 


xli 


THE HUMAN BODY — continued. * 
Hurt — concluded. 


5 ! 

G 

7 

8 

Whether bailable 

Whether com- 

Punishment under the Indian Poual 

By what Court 

or uot. 

pouudable or uol 

Code 

triable. 

Bailable. 

Nob compound- 
able 

Imprisonment of either description for 
3 years, o/ line, or both 

Court of Session, 
IVesideiicy Ma- 
'gistratc or Magis- 
trate of the first 
class. 

Not bailable. 

ditto 1 

Impriaonment of either description for 
10 years and tine. 

Court of Session. 

Bailable. 

Compoundiible. 

Imprisonment of either description for 
1 month, or tino of 500 rupees, or 
both. 

Any Magistrate, 

ditto 

Componudable 
when perroiF- 
eion is given bj 
the Court be- 
fore which a 
prosecution it> 
pending. 

Imprisonment of either description for 
4 years, or fine of 2,000 rupees, or 
both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
or second class. 

ditto 

Not compound- 
able. 

Imprisonment of either description for 
3 months, or fine of 250 rupees, or 
both. 

Any M.agi8trate. 

ditto 

Oompoutidable 
when pormia 
aiou ia given hy 
the Court bo- 
foro which a 
prosecution is 
pending. 

Imprisonment of either dt^scriplion for 
G mouths, or tine of 500 rupees, or 
both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Imprisonment of eitlier description for 
2 yeais, or line of 1,000 rupees, or 
both. 

ditto 


cind Wrongful Confinement. 


Bailable. 

Oompoundable. 

Simple imprisonment for 1 month, or Any Magistrate, 
fine of 50fi rupees, or both. 

ditto 

ditto 

Ilmprisoument of either description for 
1 1 year, or fine of 1,0U0 rupees, or 

1 both. j 

! 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

Not compound- 
able. 

Imprisonment of either description forj 
2 years and fine. 

; ditto 

I 

ditto j 

ditto 

Imprisonment of either description foriCourt of Sessiou, 
3 years and fine. Presidency Ma- 

, gistrato or Magis- 
1 trato of the first 
' or second class. 


I. P. C. 




Xlii OFFENCES AFFECTING THE HUMAN BODY. 

SCH. U-contd, CHAPTER XVL— OFFENCES AFFECT- 

Of Wrongful Bestraint and 


1 

d 

o 

o 

m 

0 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum* 
mons shall 
ordinarily 
issue in tho 
first instance. 

345 

jKeeping any person in wrongful confinement, 

Shall not arrest with 

• Sammons. 


1 knowing that a writ has been issued for his 

out warrant. 



1 liberation. 



34« j 

Wrongful confinement in secret 

May arrest without 

ditto 

1 


warrant. 


347 i 

Wrongful confinement for the purpose of extoit- 

ditto 

ditto 

i 

ing property, or constraining to an illegal act, &c 



348 Wrongful confinement for the purpose «)f extort- 

ditto 

ditto 

1 

ing confession or informatiotijor of compelling 




restoration of property, Ac. 





Of Criminal Force 

352 (Assault or use of criminal force otherwise thanjshaU not arrest with- 

Summons. 

1 

on grave provocation. i 

out warrant 1 


353 .'Assault or use of criminal force to deter a puhlicjMsiy arrest withouti 

Warrant. 

! 

servant from discharge of his duty. I 

1 

1 

warrant. 


j ; 

354 iAssault or use of criminal force to a woman with! 

ditto 

ditto 

I 

i 

intent to outrage her inodobty. , 



355 lAssauIt or criminal force with intent' to dis-iShall not arrest with- 1 

Sammons. 

[ 

honour a person, otherwise than on grave and! 

out warrant. 


1 

! 

sadden provocation. 1 



356 'Assault or criminal force in attempt to commit, May arrest withoutP 

Warrant. 

' 

theft of property worn or carried by a person. i 

wai rant. 


357 Assault or use of criminal force in attempt! 

ditto 

ditto 

1 

wrongfully to confine a person. 



35S ^Assault or use of criminal force on grave and K 

lhall not arrest with- f 

Summons. 

1 

sudden provocation. 

out warrant. 



308 'Kidnapping 


Of Kidnapping y Abduction 


May arrest without Warrant* 
warrant. | 


304 Kidnapping or abducting in order to murder . 


ditto 


ditto 


OFFENCES AFFECTING THE HUMAN BODY. 


xliii 


IMG THE HUMAN continued. 


Wrongful concluded 


5 

6 

7 

8 

Whetber bailable 
or not. 

Whether com- 
poundablo or not. 

Punishment under the Indian Penal 
Code. 

By what Court 
triable. 

Bailable- 

Not compound-, 
able. 

Imprisonment of either desctiption for 
2 years, in addition to imprisonment 
under any other section. 

Court of Session, 
Presidency Ma- 
, gistrate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of cither description for 
3 years and fine. 

ditto 

ditto 

ditto 

ditto 

Court of Session, 
Presidency Ma- 
gistrate or Magis' 
irate of the first 
class. 


and Assault, 


Bailable. 

Oompoundable. 

Imprisonment of either description for 3 Any Magistrate, 
mouths, or fine of 500 rupees, or both. 

ditto 

Not compound- 

Imprisonment of either description for 2' Presidency Magis- 


able. 

years, or fine, or both. 

trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

ditto 

1 ditto 

1 

ditto 

Compoundable. 

ditto 

ditto 

Not bailable. 

Not compound- 
able. 

ditto 

Any Magistrate. 

Bailable. 

ditto 

Imprisonment of either description for 1 
year, or fine of 1,(MK) rupees, or both. 

ditto 

ditto 

Oompoundable. 

Simple imprisonment for 1 month, or 
fine of 200 rupees, or both. 

ditto 


Slavery and Forced Labour. 


Not bailable. 

Not compound- 
able. 

Imprisonment of cither description for 
7 years and fine. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

[Transportation for life, or rigorons im- 
prisoumont for 10 years, and fine. 

Court of Session. 




OFrENOES AGAINST PROPERTY. 


xlfv 


SCH. ll—eontd. CHAPTER XVI.— OFFENCES AFFECT- 

Of Kidnapping, Abduction, Slavery 


' Section. — 1 

1 

0 

Offence. 

! 

. Whether the police 

1 may arrest without 

1 warrant or not. 

1 

4 

Whether a war- 
riint or a siim- 
inon.'* shall 
ordinarily 
issue in the 
first instance. 

365 

Kidnappintr or abducting with intent secretly 
and arougfully to confine a person. 

May arrest without 
warrant. 

Warrant. 

366 

Kidnnpping or abducting a woman to compel her 
marriugo or to cause her defilement, &c. 

ditto 

ditto 

367 

Kidnapping or abdnctiug in order to subject a 
person to grievous hurt, slavery, &c. 

ditto 

ditto 

368 

Concealing or keeping in confinement a. kidnap^ 
ped person. 

ditto 

ditto 

369 

Kidnapping or abducting a child with intent to 
take property from the person of such child. | 

ditto 

ditto 

370 

Buying or disposing of any person us a slave ... 

Shall not arrest with- 
out warrant. 

ditto 

371 

Habitual dealing in slaves 

May arrest without 
warrant. 

ditto ' 

372 

Selling or letting to hire a minor for purposes of 
prostitution, 

ditto 

1 j 

ditto 

373 

Buying or obtaining poa.session of a minor for 
the same purposes. 

1 

! ditto I 

1 i 

1 

ditto 

374 

Unlawful compulsory labour 

ditto j 

ditto 




Of 

376 : 

Rape 

May arrest without 
warrant. 

Warrant. 



Of Unnatural 


377 


jUnnatural offences 


...iMay arrest without 

Warrant. 

i warrant. 

i 

! 



CHAPTER XVII.— OFFENCES 

Of 


3/9 iTheft , . . May arrest wiLhoui! Warrant, 

! warrant. •: ‘ • 


OFFENCES AGAINST PBOPEBTT. 


xlv 


IN'G THE HUMAN BODY— cowcZwiecZ. 
and Forced Labour — concluded. 


6 

6 

7 

8 

Whether bail- 
able or not. 

Whether com- 
poundable or not. 

Punishment under the Indian Penal 
Code. 

By 'what Court 
triable. 

Not bailable. 

Not conipcund- 
able. 

Imprisonment of either description £or 
7 years and fine. 

Court of Session. 

ditto 

ditto 

Imprisonment of either description for 
10 years and fine. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Punishment for kidnapping or abduc- 
tion. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 years and fiue. 

ditto 

Bailable 

ditto 

ditto 

ditto 

Not bailable. 

ditto 

Transportation for life, or imprison- 
inent of either description for 10 years, 
and lino. 

ditto 

ditto 

ditto 

Iniprisonmeni of either description for 
10 yo«u*s and fine. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

ditto 

ditto 

ditto 

ditto 

Bailable. i 

Compoundablc. 

Imprisonment of either description for 
1 year, or fine, or both. 

Any Magistrate. 


Rape. 


Not bailable. 

Nob compound- 
able. 

Transpoi-tation for life, or imprison- 
ment of eithor description for 10 years, 
and fine. 

Court of Session. 

Offences. 

Not bailable. 

1 

Not compound- 
able. 

Transportation for life, or imprisonment 
of either doscriptiou for 10 years, and 
fino. 

Conrt of Session. 


AGAINST PROPiilRTY. 
Theft. 


Not bailable. Not cowpound-i Imprisonment of either description for] Any Magistrate, 
able. I 3 years, or fine, or both. 1 




OmSOBS AGAINST FSOFXBTT. 


xl'n 

SCH. U—contd. . CHAPTER XVII.— OIFBNOBS 

Of Theft 


Section. 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant ora eum- 
mouB shall 
ordinarily 
issue in the 
first instance. 

380 

Theft in a building, tent or vessel 

May arrest without 
warrant. 

Warrant. 

381 

Theft by clerk or servant of property in posses- 
sion of master or employer. 

ditto 

ditto 

382 

Theft, prepn ration having been made for causing 
death, or hurt, or restraint, or fear of death, 
or of hurt, or of restraint, in order to the com 
mitting of such theft or to retiring after 
committing it, or to retaining property taken 
by it 

ditto 

1 

ditto 


Of 


384 < 

Extortion 

Shall not arrest with- 
out warrant. 

Warrant. 

385 

Putting or attempting to put in fear of injury, 
in order to commit extortiou. 

ditto 

ditto 

386 

Extortion by putting a person in fear of death 
or giievous hurt. 

ditto 

ditto 

387 

Putting or attempting to put a person in fear of 
death or grievous hurt, in order to commit 
extortion. 

ditto 

ditto 

388 

Extortion by threat of accusation of an offence 
punishable with death, transportation for life, 
or imprisonment for 10 years. 

ditto 

ditto 


If the offence threatened be an unnatural offence. 

ditto 

ditto 

389 

Fatting a person in fear of accusation of offence 
punishable with death, transportation for life, 
or with imprisonment for 10 years, in order to 
commit extortion. 

ditto 

. 

ditto 


If the offence bo an unnatural offence 

ditto j 

ditto 


Of Bobhery 


392 

Bobbery 


May arrest without 

Warrant* 




warrant. 




OFFENCES AGAINST PEOFBBTT. xlvii 

AGAINST PEOPERTY— 

— concluded 


5 

6 

7 

8 

Whether bailable 
or not. 

Whether com- 
poundublo or not. 

Punishment under the Indian Penal 
Code. 

By what Court 
triable. 

Not bailable. 

Not compound- 
able. 

Imprisonment of either description f6r 
7 years and fine. 

Any Magistrate. 

ditto 

ditto 

ditto 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
V r second class. 

ditto 

ditto 

lligorous impriaonmont for 10 years and 
lino. 

Court of Session. 


Extortion, 


Bailable. 

Not compound- 
able. 

Imprisonment of either description for 3 
years, or fine, or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Imprisonment of either description for 
2 years, or fine, or both. 

ditto 

Not bailable. 

ditto 

Imprisonment of cither description for 
lU years and fine. 

Court of Session. 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
10 yoars and fine. 

ditto 

ditto 

ditto 

TransiiorUtion for life. 

^ ditto 

ditto 

ditto 

Ipiprisonmenf of either description for 
10 yoars and fine. 

ditto 

ditto 

ditto 

Transportation for life. 

ditto 


and Dacoity. 


Not bailable. 

Not compound- 

Rigorous imprisonment for 10 years and 


able. 

fine. 


;Gourt of SeasioD, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 




OFFENCES AGAINST PBOPEBTT. 
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SOH. n-eontd. ■ CHAPTER XVII.— OPFBNCBS 

Of Eohbery and 


1 

0 

s 

m 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not 

4 

Whether a war. 
rant or a sum- 
iiious shall 
ordinarily 
issue in the 
first instance. 


If committed bn the highway between sunset 
and sunrise. 

May arrest without 
warrant. 

Warrant. 

393 

Attempt to commit robbery 

ditto 

ditto 

394 

Person voluntarily cansing hurt in committing 
or attempting to commit robbery, or any other 
person jointly concerned in such robbery. 

ditto 

ditto 

395 

Dacoity 

ditto 

ditto 

396 

Murder in dacoity 

ditto 

ditto 

397 

Robbery or dacoity, with attempt to cause death 
or grievous hurt. 

ditto 

ditto 

398 1 

Attempt To commit robbery or dacoity when 
armed with deadly weapon. 

ditto 

ditto 

2P9 

Making preparation to commit dacoity 

ditto 

ditto 

400 

Belonging to a gang of persona associated for 
the purpose of habitually committing dacoity. 

ditto 

ditto 

401 

Belonging to a wandering gang of persons associ- 
ated for the purpose of habitually cuiumittiug 
thefts. 

ditto 

ditto 

402 

Being one of five or more persons assembled for 
the purpose of committing dacoity. 

ditto 

ditto 


Of Criminal Misappro- 


403 

Dishonest misappropriation of moveable pro- 
perty, or converting it to one’s own use. 

Sbiill not arrest with- 
out warrant. 

Warrant. 

404 

Dishonest misappropria tion of proper! y, knowing 
that it was in possession of a deceased pei sou at 
his death, and that it has not since been in the 
possession of any person legally entitled to it. 

ditto 

ditto 


If by clerk or person employed by deceased ... 

ditto 

ditto 

Of Criminal 

406 1 

Criminal breach of trust 

May arrest without 
warrant. 

Warrant. 



OFFENCES AGAINST PItOl’EETr. 


xlix 


AGAINST PROPERTY — continued, 
Dacoity — concluded. 


5 

6 

7 

8 

Whether bailable 

Whether com- 

Punishment under the Indian Penal 

By >vhat Court 

or not. 

ponndable or nut. 

Code. 

triable. 

Not bailable. 

Not compound- 
able. 

Kigorous imprisonment for M years and 
fine. 

Court of Session, 
Presidency Ma- 
■ gistrate or Magib- 
trate of the first 
class. 

ditio 

ditto 

Kigorous imprisonment for 7 years and 
tine. 

ditto 

ditto 

ditto 

Traiisporiatiou for life or rigorous im- 
prisonment for 10 years, and tine. 

ditto 

ditto 

ditto 

ditto 

Court of Session. 

ditto 

ditto 

Death, transportation for life, or rigor- 
ous imprisonment for 10 years, uud 
tine. 

j ditto 

! 

1 

ditto 

ditto j 

Kigorous imprisonment. Ijfor not lessj ditto 

than 7 years. i 

ditto 

ditto 1 

ditto 

1 ditto 

ditto 

ditto 1 

Kigorous imprisonment for 10 years ani 
fine 

ditto 

ditto 

ditto 

Transportation for life, or ligorous im 
piisoument for 10 years, uud lino 

ditto 

ditto 

ditto 

Rigorous imprisonment for 7 years and 
tine. 

ditto 

ditto j 

ditto 

ditto 

ditto 


prialion of Vro-perty. 


j3ailable. 


ditto 


;Not compound' 
I able. 

ditto 


ditto 


ditto 


Impiisonment of either doeuviption for!Any 

2 years, or fine, or both. 1 

Imprisonment of either description for;Coui( nf Sosbion, 

3 years and tine. ! Presidency Ma* 

I gistnite orMagis- 
i tivite of the first 
! or sec'ond class. 

Imprisonment of eitlier description furj ditto 

7 years am^fine. I • 


Breach of Trust. 


Not bailable. 


Not oompoand-' Imprisonment of either description for 
' able. I 3 years, or fine, or both. 


I. P. 0. 


jCourt of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
IS. 


h 

SCH. U—contd, 


OFFENCES AGAINST PROPEUTY. 


CHAPTER XVII.— OFFENCES 

Of Criminal Breach 


1 

2 

3 

4 

Whether a war- 

a 


Whether the police 

rant or a sum. 

o 

Offence. 

may arrest without 

moiis shall 

1 


warrant or not. 

ordinarily 
issue in the 


1 

1 

first instance. 

407 

Criminal breach of trust by a carrier, wliar- 

May arrest without 

Warrant. 


finger, Ac. 

warrant. 


1 

<08 !< 

i 

Criminal breach of trust by a clerk or servant 

i 

ditto 

ditto 

409 

j 

Criminal breach of trust by public servant or byl 

Shell not arrest with- 

ditto 

' 

banker, merchant or agent, Ac. j 

out warrant. 



Of the Receiving 


411 Dishonestly receiving stolon property, knowing May arrest 
j it to be stolen, warrant. 

1 

without^Wariant. 

1 

1 

i 1 

) 

412 jDisbonestly receiving stolen property, knowing) 

1 that it was obtained by dacoity. | 

ditto 

1 

ditto 

413 1 Habitually dealing iu stolen property . j 

i 

ditto 

ditto 

1 

414 ! Assisting in concealment or disposal of stolen 
j property, knowing it to be stolen. 

i 

1 

ditto 

ditto 

1 



0/ 


I 

417 Cheating . •• jbhull not arrest with- Warrant 

; uul warrant. 


I . 1 i . 

418 jcheating a person whose interest the offender ditto i ditto 

, was bound, either by law, or by legal contract ,, j 

j to protect. j I 


419 Cheating by personation 


ditto 


ditto 


0FFBNCE3 AGAINST PBOPEBTY. 


li 


AGAINST PROPERTY— 

of Trust — concladed. 


5 

6 

7 

1 ^ 

Whether bailable 
or not. 

Whether oom- 
poundable or not. 

Punishment under the Indian Penal 
Code. 

1 By what Gour^ 

' triable. 

! 

Not bailable. 

Not compound, 
able. 

1 

Imprisonment of either description ’for Court of Session, 
7 years and fine. ! Presidency Ma- 

gistrate or Magis- 
trate of the first 

: class. 

ditto 

ditto 

1 ditto 

;Court of Session, 

, Presidency Ma'- 
gistrate or Magis- 
i trate of the first 
or second class. 

ditto 

ditto 

Transportation for life, or imprisonment Court of Session, 
of either description for 10 years, and Presidency Ma- 
fine. gistrate or Magis- 

trate of the first 
class. 

of Stolen Property, 



Not bailable. 

Not compound [Imprisonment of either description forjcourt of Session, 
able. ' 3 years, or fine, or both. 1 Presidency Ma- 

! i gistrate or Magis* 

, tnite of the first 
' or second class. 

ditto 

ditto 

Transportation for life, or rigorous iin. 
piisonment for 10 years, and fine. 

Court of Session. 

ditto 

ditto 

Transportation for life, or imprison- 
meiit of either de.spription for 10 
ycai-s, and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description foriConrt of Session, 

3 years, or fine, or both. ! Presidency Ma- 

! gistrate or Magis- 
1 trate of the first 

1 or second class. 

Cheating. 

Bailable. 

Not compound- 
able. 

Imprisonment of either description for 
1 year, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

[mprisonment of either description for 
3 years, or fine, or both. 

[Jourt of Session, 
Presidency Ma- 
gistrate or Magis. 
trate of the first 
or second class. 

ditto 

dittg 

ditto 

ditto 


lii OPFBNCBS AGAINST PBOPERTT. 


SOH. U~eoM. ■ CHAPTER XVII.— OPFEHCEB 

Of Cheating 


1 

' 2 

3 

4 

W liether a war- 

£ 


Whether the police 

; rant or a sum- 

_c 

Offence. 

may arrest without 

1 mens shall 

1 

Uj 


wari-ant or not. 

ordinarily 
j issue in the 

1 first instance. 


- — 

— 

j 

420 

.Cbo.'itincr and thereby dishonestly indticinj; deli- 
' very of property, or the makinff, alteration or 

Shall not arrest with- j Warrant, 
out warrant. ' 


’ destruction of a valuable security. 

i 


1 



Of Fraud idem t Deeds and. 

421 

! 

Fraudulent removal or concealment of property, [Shall not arrest with- 
&c., to prevent distribution among creditors, j out warrant. 

1 

Warrant. 

422 

! 

Fraudulently preventing from being made avail- 
.ible for his creditors a debt or demand duo to, 
the offender. 

ditto 

tUtt.o 

423 

[Franduleiit execution of deed of transfer con- 
1 tiiiuiiig u false statement of consideration. 

ditto 

ditto 

424 

Fraudulent removal or concealment of property 
of himself or any other person, or assisting in 
the doing thereof, or dishonestly releasing any 
demand or claim to which he is entitled. 

ditto 

ditto 

! 




0/ 

420 

j 

Mi.schief . . . j 

Shall not arrest with- 
out Warrant 

Summons. 

j 

427 

i 

Mischief, and thereby causing damage to the 
amount of 50 rupees or upwards. 

ditto 

Warra.nt. 

428 

Mischief by killing, poisoning, maiming or ren- 
dering useless any animal of the value of 10 
rupees or upwards. 

♦May arrest without 
warrrtnt. 

1 ditto 

[ 

429 

Mischief by killing, poisoning, maiming or ren 
dcring useless any elephant, camel, horse, &;c., 
whatever may be its value, or any other animal 
of the value of 50 rupees or opwards 

ditto 

i 

; ditto 

1 

[ 

430 

^Miscliief by camming diminution of supply of 

1 water for agricultural purposes, &c. 

ditto j 

1 ditto 


* See Act XI of 2874| Section 4 


OFFENCES AGAINST PROPEETT. 


liii 


AGAINST PROPEIlTY-~con/m«ei. 

— concluded. 


5 

6 

7 

8 

Whether be liable 

Whether com- 

Punishment under the Indian Penal 

By what Court 

ur not. 

pouDdable or not. 

Code. 

triable. 



HaiUible. 

Not compound- 
able. 

Imprisonment of cither description for 
7 years and fine. 

Court of Session, 
Presidency Mar 
gistrate or Magis- 
I trate of the first 

1 class. 

1 


Dispositions of Property. 


Bailable. 

Not compound- 
able. 

Imprisonment of cither description for 
2 years, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


MisrJiuf. 


1 

Bailable. 

Oompoundable 
when the only 
loss or damage 
caused is loss 
or damage to a 
private person. 

Imprisonment of cither description for 
3 months, or fine, or both. 

Any Magistrate. 

ditto 

. ditto » 

Imprisonment of either description for 
2 years, or tine, or both. 

Presidency Magis- 
trate or Magis* 
trate of the first 

1 or second class. 

ditto 

Not compound- 
able. 

ditto 

ditto 

ditto 

ditto 

Imprisonment of either description for 
5 years, or tine, or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis* 
trate of the first 
or second class. 

ditto 1 

ditto 

ditto 

i 

ditto 


liv . OFPENOES AGAINST PEOPEETT. 

SCH. Tl—eolUd. ' ■ CHAPTER XVII.— OPPBHCBS 

Of Mischief 


1 

0 

O 

« 

09 

1 ^ 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

I 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 

431 

Mischief by injnry to public road, bridge, navi 
pble river or tiavi^ablo channel, and rendering 
it impassible or less safe for travelling or eon- 
vej-ing property. 

May arrest without 
warrant. 

Warrant. 

432 

Mischief by causing iimndafion or ohsfrnetion to 
public drainage, attended with damage. 

ditto 

ditto 

433 

Mischief by destroying or moving or rendering 
less useful a liaht house or seamark, or by 
exhibiting false lights. 

ditto 

ditto 

434 

Mischief by destroying or moving, Ac., a land- 
mark fixed by public authority. 

Shall not arrest with- 
out warrant. 

ditto 

435 

Mischief by fire or explosive substance with 
intent to cause damage to amount of 100 
rupees or upwards, or, in case of agricultural 
produce, 10 rupees or upwards. 

May arrest without 
warrant. 

ditto 

436 

Mischief by fire or explosive substance with 
intent to destroy a house, Ac. 

ditto 

ditto 

437 

Mischief with intent to destroy or make unsafe 
a decked vessel or a vessel of 20 tons burden. 

ditto 

ditto 

43S 

The mischief described in the last section when 
committed by fire or any explosive sulstance. 

ditto 

ditto 

439 

Running vessel ashore with iuiout to commit 
theft, Ac. 

ditto 

ditto 

440 

Mischief committed after preparation made for 
cansing death or hurt, Ac. 

ditto 

ditto 


Of Criminal 


447 

Criminal trespass 

May arrest without 
warrant. 

Summons. 

448 

House-trespass 

ditto 

Warrant 

449 

House-trespass in order to the commission of an 
offence punishable with death. 

ditto 

ditto 

450 

House-trespass in order to the commission of an 
offence punishable with transportation for 

ditto 

ditto 

451 

HouBe-trespasB in order to the commission of an 
offence punishable with imprisonment. 

ditto 

ditto 




OFFKNOBS AGAINST PBOPEBTT. 


Iv 


ACAINST PROPERTY— continued; 

— concluded. 


5 

Whether bailable 
or not. 

6 

Whether com- 
poundable or not 

7 

Punishment under the Indian Penal 
Code. 

8 

By what Court 
triable. 

Bailable. 

Not compound- 
able. 

Imprisonment of either description" fdr 
5 years, or iiue, or both. 

Court of Session, 
Presidency Ma- 
■ gistrate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 years, or fine, or both. 

Court of Session. 

ditto 

ditto 

Imprisonment of either description for 1 
year, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of the Brst 
or second class. 

ditto 

ditto 

Imprisonment of either oescription for 
7 years and fine. 

Court of Session. 

Not bailable. 

ditto 

Transportation for life, or imprisonment 
of either description for 10 years, and 
fine. 

» 

ditto 

ditto 

ditto 

Imprisonment of either description for 
10 years and fine. 

ditto 

ditto 

ditto 

Transportation for life, or imprisonment 
of either description for 10 years, and 
fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
10 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
5 years and fine. 

ditto 


Trespass. 


Bailable. 

Coiupouudable. 

Imprisonment of either dpscription for 3 
months, or fine of 500 rnpees, or both 

Any Magistrate. 

ditto 

ditto 

Imprisonment of either de.scription for 1 
year, or fine of 1,000 rupees, or both. 

ditto 

Not bailable. 

Not compound- 
able. I 

Transportation for life, or rigorous im- 
prisonment for 10 years, and fine. 

(yonrt of Session. 

ditto 

ditto 

Imprisonment of either description for 
10 years and fine. 

ditto 

Bailable. 

ditto 

1 

Imprisonment of either description for 
1 2 years and fine. 

Any Magistrate. 


hi 

SCH. ll^contcl 


OFFfSNOBS AGAINST PBOPEETY. 


CHAPTER XVU.— OFFENCES 

Of Crimival 


Section. »- 

2 

Offence. 

3 

Whether the police 
tnay arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first iustiince. 


If the offence is theft 

May arrest without 
warrant. 

Warrant. 

4j2 

House-trespass, having made preparation for 
causing hurt, assault, &c. 

ditto 

ditto 

453 

Lurking house^trespass or house-breaking 

ditto 

ditto 

454 

Lurking house-trespass or house-breaking in 
order to the coraniissiou of an offence punish- 
able with imprisunuieiit. 

ditto 

ditto 


If the offence is theft 

ditto 

ditto 

455 

Lurking houso-trespass or house-breaking after 
preparation made for causing hurt, assault, 
&c. 

ditto 

ditto 

456 

Lurking Louse-trespass or house-breaking by 
night. 

ditto 

ditto 

457 

Lurking house-trespass or house-breaking by 
night in order to the commission of an offence 
punishable with imprisonment. 

ditto 

ditto 


If the offence is theft 

ditto 

ditto 

458 

Lurking honse-trospass or house-breaking by 
night, after preparation made for causing 
hart, Ac. 

ditto 

ditto 

ditto 

459 

Grievous hurt caused whilst committing larking 
house-trespass or house-breaking. 

ditto 

ditto 

460 

i 

! 

Death f)r grievous hurt caused by one of several 
persons jointly concerned in house-breaking 
by night, &c. 

ditto 

[ 

ditto 

i 

461 j 

iDishonestly breaking open or unfastening any 

1 closed receptacle containing or supposed to 

1 contaiu property. 

ditto 

ditto 




OmirOBS AGAINST PBOPBBTT. 


Ivii 


^GAINST PROPERTY“*<jottfMitt0^2; 
Trespass — continued. 


Whether bailahlej 
or not. 


Whether com- 
Ipoundahlc or not I 


Fanishmeat under iho Indian Penal 
Code. 


By what Court 
triable. 


Not bailable. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 
‘ ditto 

ditto 

ditto 

Bailable. 


[Not compound- 
able. 


ditto 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


jlmprisonment of either desciiptiou fbrj 
7 yeara and fine. 


ditto 


[Court of RoBsion, 
Presidency Ma- 
gistrate or Magis- 
trate of the tirst 
or second class, 
ditto 


Imprisonment of either description fori Presidency Magis 


2 years and fine. 


jlmprisonment of either description fovj 
3 years and fine. 


trate or Magis- 
trate of the first 
or second class. 

[Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the lirst 
or second class. 

ditto 


Imprisonment of either description for 
10 years and fine. j 

ditto [Court of Rossiou, 

Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

Imprisonment of eitlior description for'Court of Session, 

Presidency Ma- 
gistrato or Magis- 
trate of the first 
or second class, 
ditto 


3 years and fine. 


Imprisonment of either description for] 
5 years, and fine. 


Imprisonment of either description for 
14 years and fine. 

ditto 


[Transportation for life, or imprison 
ment of either description for 10 years, | 
and fine. 

ditto 


[imprisonment of either description for] 
2 years, or fine, or both. 


ditto 


[Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 

[Court of Session. 


ditto 


Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 


I. P. 0. 


Iviii 

SCH. Il—fonid. 


OFFENCES BEliTlNO TO D0CTTHBNT8 


CHAPTER XVII.— OFFENCES 
Of Criminal 


1 

a 

o 

Ul 

1 2 

! 

j Oflfonee. 

3 

Whether the police 
may arrest without 
warrant or not. 

[ 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 

462 

[Being entrusted with any closed receptacle con- 'May arrest without 
i taining or supposed to contain any property,! warrant. 

1 and fraudulently opening the same. 

1 i ■ . 

Warrant. 


CHAPTER XVIII.— OFFENCES RELATING TO DOCU- 

46ri 

Forgery 

Shall not arrest with- 
out warrant. 

Warrant. 

m 

Forgery of a record of a Court of Justice or of 
a Kogister|.of births, iSrc., kept by a public 
servant. 

ditto 

1 

ditto 

407 

Forgery of a valuable security, will, or authority 
to make or transfer any valuable security, or 
to receive any money, &c. 

ditto 

ditto 

1 

When the valuable security is a promissory note 
' of the Government of India. 

i 

May arrest without 
warrant. 

ditto 

468 j 

Forgery for the purpose of cheating 

Shall not arrest with- 
out warrant. 

ditto 

46‘J i Forgery for the purpose of harming the reputa- 
tion of any person, or knowing that it is likely 
to be used foi that purpose. 1 

ditto 1 

ditto 

1 

471 iCTsing as genuine a forged document which is 

1 known to be forged. 

ditto 

ditto 

1 

When the forged document is a promissory note 
of the Government of India. 

May arrest without 
warrant. 

ditto 

472 

Making or connterfeiting a seal, plate, &c., with 
intent to commit a. forgery punishable under 
Section 4f>7 of the Indian Penal Code, or 
possessing with like intent any such seal, 
plate, Ac., knowing the same to be counterfeit. 

Shall not arrest with- 
out warrant. 

ditto 

473 

Makiug or counterfeiting a seal, plate, Ac., wilh 
intent to commit a forgery punishable other- 
wise than under Section W of the Indian 
Penal Code, or possessing with like intent any 
such seal, plate, Ac., knowing the same to be 
counterfeit. 

ditto 

ditto 

474 

EltiTing possession of a document, knowing it to 
tie forged, with intent to use it as genuine ; if 
the document is one of the description men- 
tioned iu Section 466 of the Indian Penal Code. 

ditto 

ditto 


jlf the document is ono of the description meu- 
i tiuned in Section 467 of the Indian Penal 

I Code. 

ditto 

ditto 



AND TO TBADE OR PROPBBTY-MARKS 


lix 


AGAINST PROPERTY— 
Trespass — concluded. 


5 

6 

7 i 

8 

Whether bailable 

Whether com- 

Funishment under the Indian Pcial j 

By what Court 

or not. 

poundable or not. 

Code. 

triable. 

Bailable. 

Not compound- 

Imprisonment of either descripiicfn I'or'Cnurt of Session, 


able. 1 

1 

3 yean, or fine, or both. 

Presidoney Ma- 
. gistrateor Magis. 
trate of the first 


i 


or second class. 


MBNTS AND TO TRADE OR PROPERTY-MARKS. 


Bailable. 

Not compound 
able. 

• Imprisonment of either description forjCourt of Session. 
2 years, or fine, or both. i 

Not bailable. 

ditto 

Imprisonment of either description for| ditto 

7 years and fine. ' 

ditto 

ditto 

Transportation for life, or iraprisotunenl| ditto 

of either description For 10 years, and, 
fine. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of either description fori ditto 

7 years and fine. | 

Bailable. 

ditto 

Imprisonment of either deseriplion for[ ditto 

3 Jisars and tine. ' 

! 

ditto 

ditto 

Punishment for forgery. 

! ditto 

Not bailable. 

ditto 

ditto 

ditto 

ditto 

ditto 

Transportation for life, or imprisbn-, ditto 

inent of either description for 7 years,' 
and tine. 

ditto 

ditto 

In^risonment of either description for, ditto 

7 years and fine. 

\ 

ditto 

ditto 

ditto 

i 

ditto 

ditto 

ditto ' 

rraniportation for life, or imprison, 
mont of either description for 7 years, 
and fine. 

ditto 




lx CBIMINAI. BBEAOn OF 


SCH. n-contil. CHAPTER XVIIL— OPEBNCES RELATING TO 


1 

c 

c 

J 

c» 

c 

a? 

2 

Offence. 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily ' 
issue in the 
hrst instance. 

475 

Counterfeiting a device or mark need for autlienti- 
eating documenta described in Section 467 of 
the Indian Pdnal Code, or posaoseiug counter- 
feit marked material 

Shall not arrest with* 
out warrant. 

Warrant. 

476 

Counterfeiting a device or mark used for authenti- 
eating documents other than those described 
in Section 46/ of the Indian Penal Code, or 
possessing counterfeit marked material. 

ditto 

ditto 

477 

Fraudulently destroying or defacing, or attempt- 
ing to destroy or dekee, or sccretiog, a will, 
&c. 

ditto 

ditto 


Of Trade and 


482 

Using a false trade or property-mark with intent 
to deceive or injure any person. 

Shall not arrest with- 
out warrant. 

Warrant. 

, 483 

Counterfeiting a trade or property -mark used by 
another, with intent to cause damage or injury. 

ditto 

ditto 

484 

Counterfeiting a property mark used by a pub- 
lic servant, or any mark used by him to denote 
the manufacture, quality, &c., of any property. 

ditto 

Summons. 

485 

Fraudulently making or having possession of any 
die, plate, or other iustrumeiit for comiterfeit- 
ingany public or private property or trade-mark. 

ditto 

ditto 

486 

Knowingly selling goods marked with a counter- 
feit property or trade-mark. 

dilto 

ditto 

487 

Fraudulently making a false mark upon any 
package or receptacle containing goods, with 
intent to cause it to be believed that it coii- 
taiua goods which it does not contain, &c. 

ditto 

ditto 

488 

Making use of any such false mark. 

ditto 

ditto 

4S9 

Kemoving, destroying or defacing any property- 
maik with intent to cause injury. 

ditto 

i 

ditto 


CHAPTER XTX.— CRIMINAL liRBACII 

400 

Being hound by contract to render personal ser- 
vice during a voyage or journey, or to convey 
or guard any property or person, and volun- 
tarily omitting to do so. 

Shall not arrest with- 
out warrant. 

Sammons. 


OONmCTS OF SBBVIOE. 

POOUMBNTS AND TO TRADE OR PROPERTY-MARKS— co«ci«dec?. 


5 

6 

7 

8 

Whether bail- 
able or not. 

Whether com- 
ponndabloor not. 

Panishment under the Indian Penal 
Code. 

By what Court 
triable. 

Not bailable. 

Not compound- 
able. 

Transportation for life, or imprison- 
ment of either description for 7 yeai‘s, 
and fine. 

Court of Session. 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

ditto 

ditto 

ditto 

Transportation for life, or imprison- 
ment of either description for 7 years, 
and fine. 

ditto 


Property-Marks. 


Bailable. 

Not compound- 
able. 

\ 

Imprisonment of either description for 
1 year, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Imprisonment of either description for 2 
years, or fine, or both. 

ditto 

ditto 

ditto 

Imprisonmeni of either description for 
3 years and fine. 

Court of Session, 
Presidency Ma- 
gistrati' or Magis- 
trate of the first 
class. 

ditto 

ditto 

Imprisonment of either description for 3 
years, or fine, or both. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
1 year, or fine, or both. 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

Imprisonment of either description for 
3 years, or line, or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
trate of the first 
or second class. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

Imprisonment of cither description for ] 
year, or fine, or both. 

Presidency Magis- 
trate or Magis- 
, trato of the first 
or second class. 


OF CONTRACTS OF SERVICE. 


Bailable. 

Componndahle. 

Imprisonment of either description for 
1 month, or fine of 100 rupees, or 


'* 

both. 


Presidency Magis- 
trate or Magis- 
trate of tlio first 
or second class. 





Ixii OFI’ENOBS EEIiATlSG TO 


SCH. U—contd. CHAPTER XIX.— CRIMINAL BREACH OP 


1 

0 

O 

1 

CQ 

2 

Offence. 

8 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a sum- 
mons shall 
ordinarily 
issue in the 
first instance. 

491 

Being bound to attend on or supply the wants 
of a person who is helpless from yonth, nn- 
Bounduess of mind or disease, and volnnUrily 
omitting to do so. 

Shall not arrest with- 
out warrant. 

Summons. 

492 

Being bound by a contract to render personal 
service for a certain period at a distant place 
to which the employd is conveyed at the ex- 
piise of the employer, and voluntarily desert- 
ing the service or refusing to perform the 
duty. 

ditto 

ditto 


CHAPTER XX.— OFFENCES 


493 

A man by deceit causing a woman not lawfully 
married to him to believe that she is lawfully 
married to him, and to cohabit with him in 
that bcUeL 

Shall not arrest with- 
out warrant. 

Wari-ant. 

, 494 

Marrying again during the lifetime of a husband 
or wife. | 

ditto 

ditto 

495 

Same offence with concealment of the former 
marriage from the person with vtrhom subse. 
quent marriago is contracted. 

'•ditto 

ditto 

496 i 

A person with fraudulent intention going through 
the ceremony of being married, knowing that 
he is not thereby lawfully married. 

ditto 

ditto 

497 

Adultery 

ditto 

ditto 

498 

Enticing or taking away or detaining with a cri- 
minal intent a marri^ woman. 

ditto 

ditto 

CHAPTER XXI. 

500 * 

Defamation 

Shall not arrest with- 
out warrant. 

Warrant. 

601 

Printing or engraving matter knowing it to be 
defamatory. 

ditto 

ditto 

502 

Bale of printed or engraved substance contain- 
ing defamatory matter, knowing it to contain 
} such matter. 

ditto 

ditto 


uabsiaqe: defamation. 


Iziii 


« 


CONTRACTS OP SBRVICB-«mfcZ«ierf. 


5 

6 

7 

8 

Whether bailable 
or not. 

Whether com- 
poundable or not. 

Punishment under the Indian Penal 
Code. 

By what Court 
triable. 

Bailable. 

Compoundable. 

Imprisonment of either description for 
3 montliBi or fine of 200 rupees, or 
both. 

Presidency Magis- 
trate or Ma.gis- 
trate of tho first 
or second class. 

ditto 

ditto 

Imprisonment of either description for 
1 month, or fine of double the expense 
incurred, or both. 

ditto 


RELATING TO MARRIAGE. 


Not bailable. 

Not compound- 
able. 

Imprisonment of either description for 
10 years and fine. 

Imprisonment of either description for 

Court of Session. 

ditto 

Bailable. 

ditto 

7 years and fine. 


Not bailable. 

ditto 

Imprisonment of either description for 
10 years and fine. 

ditto 

ditto 

ditto 

Imprisonment of either description for 
7 years and fine. 

ditto 

Bailable, 

Compoundable. 

Imprisonment of either description for 
5 years, or fine, or both. 

Presidency Magig- 
trafe or Magis- 
trate of tho first 
class. 

ditto 

ditto 

Imprisonment of either description forj 
2 years, or fine, or both. 

1 

Presidency Magis- 
trate or Magis- 
trate of the first 
or second class. 

DEFAMATION. 




Bailable. 

Compoundable. 

Simple imprisonment for 2 years, or fine, 
or both. 

Court of Session, 
Presidency Ma- 
gistrate or Magis- 
‘ trato of the first 
class. 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 





kiv dirMojK oth^ uws. 

SCH. ll-coMd. CHAPTER XXII.— CRIMINAL INTIMIDATION, 


1 

B 

s 

s 

QQ 

2 

OBfencc, 

3 

Whether the police 
may arrest without 
warrant or not. 

4 

Whether a war- 
rant or a Sam- 
mons shall 
ordinarily 
issue in the 
first instance. 

504 

Insult intended to provoke a breach of the peace. 

Shall not arrest with- 
out warrant. 

Warrant. 

5(^ 

False statetnont, rumour, &c., circulated with 
intent to cause mutiny or offence against the 
public peace. 

ditto 

ditto 

506 

Criminal intimidation 

ditto 

ditto 


If threat be to cause death or grievous hurt, &C. 

ditto 

ditto 

507 

Criminal intimidation by anonymous comrauni- 
cation or having taken precaution to conceal 
whence the threat comes. 

ditto 

ditto 

50S 

Act caii.«icd by inducing a person to believe that 
he will be rendered an object of Divino displea- 
sure. 

ditto 

ditto 

t 

509 

Uttering any word or making any gesture intend- 
ed to insult the modesty of a woman, &c. 

ditto 

ditto 

510 

Appearing in a public place, &c,, in a state of 
intoxication, and causing annoyance to any 
person. 

ditto 

ditto 


CHAPTER XXIII.- 

-ATTEMPTS 

511 

Attempting to commit offences punishable with 
transportation or imprisonment, and in such 
attempt doing any act towards the commis- 
sion of the offence. 

According as the of- 
fence is one in re- 
spect of Avhich the 
police may arrest 
without warrant or 
not. 

According as the 
offence is one in 
respoctof which 
a summons or 
warrant shall 
ordinarilyissuo. 

OFFENCES AGAINST 


If punishable with death, transportation or im- 
prisonment for seven years or upwards. 

May arrest without 
warrant. 

Warrant. 


If punishable with iraprisonmont for three years 
and upwairda but less than seven. 

ditto 

ditto 


If punishable with imprisonment for loss than 
three years. 

Shall not arrest with- 
out warrant. 

Sammons. 


If pumsbablo with fine only 

ditto 

ditto 





OFFENCES AGAINSt- OTHEft EAWS. 

kv 

IJTSULT AND ANNOYANCE. * 


5 

6 

7 

8 

Whether bailable 
or not. 

> Whether com- 
poundableornot. 

Punishment under the Indian Penal 
Code. 

By what Court 
' triable. 

1 

Bailable. 

1 

Gompoundable 

1 

Imprisonment of either description for^Any Magistrate. 

2 year.s, or 6nc, or both. • . 1 

Not bailable. 

Not oompoimd- 
ablo. 

ditto 

Presidency Magis- 
trate or Magis- 
irato of the first 
or second class. 

Bailable. 

Gompoundable. 

ditto 

ditto 

ditto 

ditto 

Not compound- 
able. 

ditto 

Imprisonment of either description for Court of Session, 
7 i ears, or fine, or ho til. 1 Presidency Ma- 

1 gistrate or Magis- 
trate of the first 

1 ^ class. 

Tniprisoiimeut of either descn'ptinn fni ditto 

1 2 years, in addition to t he imnishmeut 

1 under above section. 

ditto 

ditto 

1 , 

Imprisonment of eilhci de,NciipHoTi foi 
I 5 (MV, or line, or both. j 

Presidency Magis- 
trate or Alagis- 
trate of the first 
or second class. • 

ditto 1 

ditto 

Sim])leimpLibonmentfor 1 year, or fine, 
or both. 

Presidency Magis- 
trate or Magis- 
trate of tho first 
class. 

ditto 1 

1 

1 

ditto 

Simple imprisonmont for 21 hours, or 
fiuo of 10 rupeev. or both. 

Any Magistrate. 

TO COMMIT OFFENCES. 

According as the Compoundablo 
offence oontem-' when the of- 
plated by tho fence attempt- 
offender is bail- edis compound- 
able or not. able. 

Transportation or imprisonment not ex- The Court by which 
cet'ding half ot lho longest t(‘rm, andj tho oflencw at- 
of any deseiiptinn, provided for the* tempted is tii- 
offence, or fine, or botli. able. 

OTHER LAWS. 

Kot bailable. 

Not compound- 
able. 

1 


ditto 

Bzcppt in cascfl un- 
der tho Indian 
Arms Act, 187fi, 
section 19, which 
shall be bailable 

Bailable. 

ditto 

ditto 


According to the 
provisions of 
section 29 of 
this Code. 

V ditto 

ditto 




1 




INDEX. 
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Note, — The first column of the Index gives the reference to the Pages, the 
second to the Chapter, and the third to the Section of the Code, 



Page, 

Ch. 

Section. 

ABANDONMENT 




or exposure of child - . - . 

27£ 

16 

317 

ABDUCTION 




definition of the term - 

29J 


362 

simple, how punishable 

in order that tho person abducted may b 

30( 

jj 

863 

murdered - - . - 

30C 

)» 

3G4 

may be wrongfully confined 

sa 

It 

365 

of woman, in order to seduce her or make he 




marry - . . _ 

301 

tt 

366 

of a person, to subject him to grievous hurt, &c 

301 

„ 

367 

concealing, Ac,, person abducted 

802 

i » 

368 

of a child, to take property from it 

See— Forced Labor. Kidnapping Slave. 

302 

)> 

309 

ABETMENT 




in what it consists - - . . 

90 

5 

107, 108,*.EipI. 

by illegal omission - - . . 

106 


wilful concealment 

107 



includes offences against special and local laws, 



but not against law of England 

99 



to constitute, it is not necessary that the act 




abetted should bo committed 

97 


108, Expl. 2. 

or that tho person abetted should be capable 


by law of committing an offence 

97 


108, Expl. 3. 

but act abetted must bean offence to render 


abettor liable to punishment 

98 


108, Expl. 3. 

of abetment is an offence 

does not require concert between abettor and 

98 

1) 

108, Expl. 4. 

person committing the act - 
punishment for, where the act abetted is com- 

99 

it 

108, Expl. 5. 

mitted in consequence 

99-100 


109, & Expl. 

if tho person abetted has a different inten- 



tion or knowledge 

100 


110 

when one act is abetted and another is done. 

100 


111 

when abettor is liable to punishment for 


both the act abetted and tho act done - 
where an act for which abettor is liable 

101 

It 

112 

causes an effect different from that 
intended - . . . . 

102 


113 

when tho abettor is present when the act 



is done - - - - . 

102 

it 

114 



Ixviii 


INDJIX, 


ABETMENT— 

if offence abetted is punishable with death 
or transportation for life, and that offence 
is not committed, Ac. 

if hurt is caused - - • - 

if offence abetted is punishable with imprison- 
inent, and that offence is not coiuinitted, 

Ac. . . . * - 

and if abettor or poraon abetted is n 
public servant, Ac. 

pnnishmout for offence by the public gencmlly, 
or by persons more than ten in number 
waging war against the (inecn 
against an ally of the Queen 
of mutiny - . - - ‘ 

w'here the mutiny is in conaequenec com- 
mitted • - - ' * 

of assault by soldier, Ac., on superior officer - 
of desertion . - - - - 

of act of insubordination • * " 

in India, of the counterfeiting out of India of 
Queen’s coin - - • • • 

of Huicido . . - - - 

wlittt amounts to - 

Soo — Concealment. Public /Seri*a)it, Suicide. 

ABETTOll 
who is an 

where punishable - - . - 

ABSCONDING 

to avoi<l service of sumnions or order - 
of warrant of Magistraie, no offence 

ACCESSORY * ■ ’ ’ ' 

may be indicted eeparately from principal - 

ACWDEKT 

act done by, when it is no offenco 
ACCOM I’LlOE 

evidence of - * “ 

account 

stated is a valuable security - - -j 

acquittal I • 

is no bar to snbseqnent proceedings whcio 
charge set out no offence • • •; 

or Conrt had no jurisdiction - - *; 

or proceedings terminated before sentence ■- 
or where evidence on second indictment could 
not have procured a conviction on the first -| 
refusal by Magistrate to commit is not an - 
prisoner may demand an, if prosecution aban-j 
doned 


rACE. Ch. I 


132 

133—134. 

135 

138 

230 

305—306 



INDEX. 


Ixix 



Page. 

Ch. 

Section. 

ACQUITTAL — continued. 




abandonment without acquittal is no bar - 

450 



sentenco of, conclusive till reversed - 

450 



may be set aside by High Court as Court of 




revision . - - - - 

451 



may bo appealed against by Government 

451 



^roof of, lies on defendant 

454 



mode of proving 

448-455 



ACT 




what the word denotes 

25 

2 

33 

when it includes illegal omissions 

25 


32 

offence caused partly by, and partly by omis- 




sion , . . . . 

26 


36 

done by several persons, each is liable for, 




when, . . . - - 

25,20,27 


34 , 35 , 37,88 

ACTS (ENGLISH) 




See — Statutes. 




ACTS (INDIAN) 




V of 1840 (Judicial Oaths) 

167 



X of 1841 (Ship Register) §§ 5, 23 * 

17 



XVITI of 1841 (Arm Ammunition and Mill- 




tary Stores) - § 2 • 

219 



V of 1843 (Abolition of Slavery) 

303 



XV of 1848 (Supremo Courts, Officers) 

140 



XlTTof 1850 (Broaches of Trust) § 11- 

o40 



XVTII of 1860 (Protection of Judicial Officers) 




'• 02,64,160, 161 




XIX of 1850 (Binding Apprentices) § 14 

278,294 



V of 1852 (Marriage) 

398 



X of 1854 (Beugal) 


! j 


XVIT of 1854 (Post Office) - § 50 

452 



XVIII of 1854 (llailwaya) - § 3 

351 



§ 27 

447 



XVIII of 1855 (Pardons and Reprieves) 

31 



XXIV of 1855 (Penal Servitude) 

31 

j 


XIV of 1856 (Conservancy and Local Im 


i 


provements) - 

220 



XVI of 1856 (Madras Municipal) - 

238 



XXV of 1857 (Native Army, Forfeiture fo 




Mutiny) 

35 



XXVIII of 1857 (Arms and Ammunition) § 7 

219 



XXXVI of 1858 (Lunatic Asylums) 

73 

1 


X of 1859 (Bengal Rent Law) 

19 

! 

i 


§ 19 

64| 


1 145 

179i 


XIV of 1859 (Old Limitation Act) - 

367 



XVIII of 1859 (Interpreting Magistrate ant 



Jnsticc of the Peace) - 

4451 


XXTV of 1859 (Madras Police) ^ 12 

37 

1 

, 

§ 48 

88,444! 


§ 49 

159: 


§ 54 

62 



XXIV of 1860 (Scotch Church Marriages) 

398; 





INDEX. 


acts— continued, 

XXXI of 1860 (Arms and Ammunition) 
XXXII of 1860 (Income Tax) - § 33 - 

XLV of 1860 (See Penal Code). 

V of 1861 (General Police) § 29 - 
§1 30,32 - 
§ 43- 

VI of 1861 (Postponing Indian Penal Code) 
XXV of 1S61 (Old Criminal Procedure 
Code) § 20 - 


Section. 


XVII of 1862 (Repealing Act) 

XVIII of 1862 (High Court Criminal Law 
Amendment) § 14 • 


III of 1864 (Abkari, Madras Act) 

VI of 1864 (Whipping) - 

§ 1 ' 

§ 2, 42, 312, 323, 324, 327, 346, 369 
§ 3 - 42, 312, 323, 324, 327, 343, 346, 369, 487 
§ 4 - 172, 173, 188, 294, 307, 310, 330, 346, 369, 381, 

433 


XX I of 1864 (Police Magistrates, Calcutta) 

§ 1 - 
§ 6 . 

V of 18G5 (Police, Madras Act) • 

V of 1805 (Indian Marriage Act) 

§ 17. 
§ 10 . 
§ 48. 

V of 1865 (Madras Act) (Amending 

XXIV of 1859) - 


287 

147 

134 

152 

145 

448 

145 
448 
158 
367 

146 
17 
34 

166,473 

• I 


30,42,485 

42 


38,444 

398,399 



INBEX. 


Ixzi 


ACTS— coTifinwed. 

VIII of 1866 (Rotit Recovery, Madras) 

XI of 1866 (Mofussil Small Cause Court) 

S 21. 

XIII of 1865 (High Court Criminal Proce- 

dure Amendment) - 

XV of 1865 (Paraee Marriage and Divorco)- 

§ 27 - 
S 43 . 

XIV of 1866 (Post Office) - 

XX of 1866 (Old Registration Act) 

S 93 - 

XXI of 1866 (Native Converts Marriage 

Dissolution) - 398, 401, 403 
II of 1867 (High Court, Convicts) 

IV of 1867 (Definition of “ Offence”) - 

V of 1867 (Extending Penal Code to 

Straits Settlement) 

TX of 1867 (Old Municipal Act, Madras) 

§ 107 - 

XXV of 1867 (Printing Presses and News- 
papers) § 5 - 

§ 7 - 

VI of 1868 (Bengal : Police Conservancy 
and Improvement) 

III of 1869 (Empowering Revenue Officers 

to summon witnesses) 

IV of 1869 (Indian Divorce) 

V of 1869 (Indian Articles of War) 

I of 1870 (Quarantine) - 

VII of 1870 (Court Foes) - - - 

XXII of 1870 (European British Subject) § 1 

§ 2 . 

XXVII of 1870 (Penal Code Amendment) 

49, 99, 199, 495 
§ 1 • 
S 2- 

§ 3 - 

§ 4 . 

§ 5- 

§ 6 - 

§ ^ • 

§ 8 - 197, 198, 199 - 
§ 9- 

§ 10. 
§ 11 • 
§ 12 . 

§ 13 - 116, 118, 247,266 
S 14 . 116, 118, 247 
I of 1871 (Cattle Trespass) § 19 - 
IV of 1871 (Coroners) § 5 . 

8 8 • 
§ 17 - 145, 147, 150 
' § 20 . 

V of 1871 (PrifloneFs) - § 30 - 


Page. Ch. 


162,155 


144 

403 

119,498 

221 

152 



JNDBX. 


ACTS — continued. 


I of 1872 (Evidence) 


§ 105 . 
§ 120 . 
§ 123 . 
§ 182 - 
§ 133 - 
§ 134 . 
§ 150 - 
§ 153 . 
§ 1C2 . 

Ill of 1872 (Marriage Forma in certain 
caeee) - § 16 - 

§ 16 - 
§ 21 • 

X of 1872 (Old Criminal Procedure) 

§ 36 . 
§ 46. 
§ 47 . 
§ 48 - 
§ 66 Ulus. (5) • 
§ 67 Ulus. (/) - 
§ 81 - 
§ 168 . 
§ 183 . 
§ 184 ■ 
S 208 . 
§ 263 . 
§ 282 . 
§ 308 - 
§ 309 - 
§ 311 . 
§ 310 . 
% 322, pai-a. 3 ■ 

S 322 - 
§ 370 - 
§ 421 - 
§ 434 ■ 

§ 435 ■ 

§ 453 
§ 454 .; 
§ 454 II . 

§ 455 . 

§ 466 .! 
S 491 -I 
§ 530 


Pagk. !Ch. 


308| 

114! 

355' 

345 

207 

4 

300,405 

355 

4 

395 

430 

149 

146 

167 

114 

114,165 

421 

308 

146 


Section. 


7 

152 

141,142 

141 

448 

451 

450 

37 

38 
401 

32 


122 

34 

185 

147 

440 

43,44 

43,44 

166 

134 

158,296 

367 



INDEX. 


Ixxiii 


ACTS— fon^i/med. 

in of 1873 (Civil Coiirtfl, Madras) 

X of 1873 (Oaths) - • -i 

§ 13 . 
§ U- 
^ 15 

XII of 1873 (RepraliriK Act) - J 
XVI of 1873 (Villiip^c and Rond Polico xJ 
W. Provinces.) § 8 - 

XI of 1871 (Criminal Procednre Am(*ii(l-i 
ment) - § 31, rl. 1 - 

§ 43 

X of 1S75 (IIifi:h Courts Critn. Pro.) 
of J87C (Reformatory Schools)^ 7 • 
§ 0 • 

IV of 1S77 (Presidoiicv Magislratc) § 87 • 
X of 1877 (Civil Procedure Code) GO - 
of 1878 (Madras Municipal) 3 - 

§ 22(; 

^ 233 

IV of 1870 (Railways) - § 32 

XX 1 of 1870 (Foreij^u .1 uris<lK‘tiori and 
Kxtradition) 

XXJ of 1870 (Fori'igu Fxtradilion) 


Page. ! Crt 


20 

20! 

108 

165 

118.150 

152 

198 


31 
58 
115 
3:1 
33 
ISfi 
1 11 

238! 


'I 


35J,l93l 

J 

OOi 
3| 
fi! 
141 


I V of 1880 (PovhiQfiu'M'. Treaty) - 
Vlll of 1882 (Penal Oodi' Amemlmenl Act)-j 

§ 2 

§ 

4 

§ « 
ii 7 
§ « 

^ 0 

§ 

rX of ]HS2 (Prifionevs’ Aid, A memliiieiit ) 

X of J882 (Criminal Procedure Code) -■ 
I 4-1 

s 4, ,„) .! 

§ 4, (it) .. 

§ 32 
§ 33 J 
§ 34 -i 
§ 35 • 34, 12, 43, 46 
§ 42 - 31, 41, 42, 43, 46, 02, 150 
§ 44 - no, 153, J05, 327, 330, 331, 333, 303, 304, 

372, 3711 
S 15 - 110, 153,1051 
§ 46-1 


-i 


4 

28, Rl 
38 
30 
41 
48 
101 
272 
285,147 
313,344 
363! 
32 
Its 
170| 
02 ; 
4t3 
400 
38,30 
‘ 10,12 


75,05 


Section. 


J 



kxiv 


INDEX. 


ACTS— continued. 

Page. 

Cii. 

Section. 

5 48 - 

154 



§ 04 

92 



S M cl. 5 

05 



^ 55 
^ 60 

j 92,199 



S 01 
§ 65 

287 



92 



^ (>6 
? C7 

j 95 



§ 77 

160 



§ 81 

141:142 



CllAPTKU VII, 

13 



§ 100 

181,296 



§ 107 

158,290 



§ 110 

333 



§ 117 
§ 118 

296 



123 - 131, 296, 33 




§ 124 

131 



§ 125 . 
§ 12t! 

1 296 



§ 127 - 58, 133, 125 
§ 128 - 58, 92, 123, 156 




S 129 - 
§ 130 - 

123 

) 



§ 131 - 

S 58 



§ 132 . 

) 



? 133 . 158, 159, 220, 244 




§ 136 ' 
§ 138 - 

1 158 



§ 142 - 

04 



§ 143 - 

159 


5 114 - 158,220,244 



1 

§ 151 . 

92 



5 IIK) - 

149 



5 101 , 

: 149,164 



§ 162 

150 



§ 103 -j 

141 



S 174 . 

255 



§ 177 -1 

445 



§ 178 -1 

448 



§ 179 -i 

445 



1 180 . 5, 446, 447! 




§ 180 illus. (6) -1 

6 



§ 181 pi>ra. (/) - 

5 



§ 181 • 199, 272, 446, 448 




§ 182 - 

447 



§ 183 - 

141,142 



§ 184 . 

141 



§ 186 - 

11,446 



§ 188 . 

§ 195 . 142, 152, 168. 170, 171, 383, .385, 386 
5 195 (0) - 170, 18.3, 184, 187 

4,0,14 



§ 195 (c) . 

377 



§ 106 - 

118,247 

1 
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ACTS- onitmucil. 


S 221 


§ 107 
§ 108 

§ 190- 309,407,437 
§ 209 - 

431J, 438, 4G4, 4^j 470, 472 
§ 222 
§ 223 
§ 223' il1u». {a) 

J 225 - 437, 4.59, 4(;8l 


Page. 

2U,133{ 

437j 

1801 

I 

436,455; 

4;iC,40Sl 

455! 


§ 226 -I 437,4651 
. § 227 - 300,137,411 

§ 228 -i 

§ 229 - 

S 233 . 

5 234 - 430, 440, 46i 

S 235 - 12,43,4401 

I 235, cl. iii. - 44i 

S 230 - 47, ICO, 108, 437, 440 

§ 237 I 336,4371 

5 238 - 206, 300, 433, 437. 404, 471 

§ 239 - 441 j 

§ 247 - t8,460i 

§ 218 - 192,1031 

§ 256 . 442' 

CiurTKii XXII. ■ 3671 

§ 260 


i 3;15 - 


s 300 - 


§ 200 (!.) - 
S 200 (4) - 
5 260 (e) - 
§ 260 (/) - 
S 260 (;;) . 

§ 260(A) • 
§ 200 (.) - 
§ 261 - 
§ 271 ■ 
§ 172 
§ 278 • 
§ 282 -I 

§ 3(17 -I 
§ 309 - 
3 311 I 
I 333 
§ 341 
§ 344 

101, 193, 450| 
§308 
§ 380 - 
§ 387 -I 
S 391 - 
§ 392 
§ 393 
§ 394 - 
§ 395 -I 
34,40,42,200 
§ 307 




491 


492 


34,40,12 


Section. 
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IMDKX. 


ACTS— 


■:si 


^ 3I)S -I 

^ [W - 
^ u)i -i) 
§ 40‘2 j 
§ 405 K-vpl. -'| 

§ 40.4 -! 
410 

§ 415 -1 
§ 414 
§ 41 ^ 
ii 417 

§ • 

§ 4 -JG 
§ 420 
§ 451 - 
^ 430 *' 

§ 442 
(.'uAnrii xxxiii. 

443 - 1 U», i it, 450 
§ 444 
§ 445 
§ 410 
§ 447 
^ 448 
^ 440 
§ 453 
§ 45 G 

§ 4 fiO . 

^ 403 -, 

§ 101 -. 

405 ■; 

^ 407 •: 

S Ji!S i 
§ 469 ■' f 
^ 470 -' 

S 471 ■ 

§ 474 • 

§ 475 - 
112 , 115, 172 
§ 477 - 
4 478 - 
li 479 ■ 

§ 480 - 112 , lie, 117 , 119 , 150 , 172 , 202 

§ 481 


Page. 

40,42 

69 

31 

448 
448,453 
202 


Cu. 


I 

40 

450| 
450 
31 
450 
J85 
146,451 
450 

443 

146 

444 

; 7,4.14, 
7 




4431 


§ 470 


§ 485 


§ 4S2 
§484 

112,149,172 
§ 4S7 

ClUI^TEU XXXVIir. 

§ 401 
^ 494 
§ 511 
§ 514 


371 


73, 


112,172 
I 172 


146 
110,119 

147 

112,172 

199i 

2961 

193! 

347,454, 

1451 


SKt-liUN. 


^ 456 ) ; 


i i 
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ACTS- continued. 

321.322 

§ 5io;. 
§ 520 . 
§ 522 . 
I 526 - 
§ 520 - 
§ 532 - 
§ 545 
§ 546 . 

SCIIKDL’LK I - - 

ScHKDULE V 455, 460, 462, 461} 
XIV of 1882 ((-ivil Proc(3rliiro Code) g 263 - 
§ 613 . 172, 174, 170, 180, 183, 181 

ACTION 

right of, not suapciuiud lilljiroBecution 
ACTS OP STATE 

what are . - - . - 

Municipal trihunals have nu jurisdiction over* 
become so by ratilicatioii 

ADMINISTERING 

a drug - - - - 

what amo lints to 

ADMIRALTY JURISDICTION 

what Courts posscjss 
over what cases it extends 

ADOPT 

Forging authority to 
Hoo— ‘Forgery. 

ADULTERATION 

of food or drink intended for sale 
evUlerice of guilty knowledge 
soiling, Ac., food or drink after 
of drugs . - - - 

sale of adulterated drugs. 

must bo passed for unadulterated - -I 
wdiat amoiiuts to uduitcrutioii • 

ADULTERY 

not a justification for killing - - - 

how punished - - - - 

ovidouoe of sexual intercourse - 
marriage - “ 

connivance of husband negatives charge of - 
whether several indiciinouts uiaintaiuablc for 
continued course of - ‘ " 

prosecution for, only maintainable by husband- 
his power to withdraw charge - i 



Pack. 


Ch. 


322 

368 

448 

322 

445 

37 

101 

154! 


193 


52| 

52! 

55; 


28V 16 
282| 


8-10 

8-10l 

382 18 


221 14 

222: 

„ 

223 .. 


223 


2241 


260' 
404: 20 
405i 
398| 
406. 

407; 

407 

193 


Section. 


328 


467 


272 

273 

274 

275 


497 
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INDEX. 


-A D ULTE R Y — con t inued. 

Pagk. 

|Ch, 

. Sjcction. 

cnticinpf or taking'away, Ac., a manied womai 

[1 

i 


witli intent, Ac. 

408 20 

498 

what amoants to enticing or taking away 

- 408,40! 



her consent is immatorial 

401 



she must be under husband’s protection 

' 408,40! 

E) 


ADVOCATE-GENERAL 




may prefer charges for offences committed be 




yoiid the ordinary jurisdiction of the Uigl 

1 

1 


Court- - . - . . 

445' 


AFFIRMATION 

* 



Solemn, when included in the word “ oath” ■ 

S9. 2 

61 

AFFRAY 


: 


what constitutes an - . . 

127' 8 

159 

voluntarily provoked, or in resistance to legal 


i 

1 


process . - - - - 

idi 

•j 

lOff 

punishment for committing . _ - 

127 

1 ** 

assaulting public officer suppressing an 
Sec~Rtot. Unlawful Assembly. 

125 

,1 

»> 

152 

AGENT 




of owner or occupier of land, not giving Police 
notice of not, Ac. . 

125,126 

8 

154,155 

when liable to fine if 
riot, Ac., iscoiTimitted- 

126 

> » 

16G 

See — Breach of Trust. Riot. Unlawful Assembly. 
AID 




definition of the term 

9G 

5 

107 Expl. 2 

ALLY OF THE QUEEN 




waging war against Asiatic - - - 

116 

6 

125 

committing depredation on . 

no 


126 

receiving property taken from 

117 

>1 

127 

ALTERATION 




made in a document, when it amounts to forgery- 
See— Coin. Forgery. 

378 

18 

464 

ALTERNATIVE 




judgment and punishment 

corpas delicti must be proved - 

in case of contradictory statements charged as 

46 

47 

47,166 

3 

72 

false evidence . - - . 



AMENDMENT 




powers of, for variance in indictment - 

437 



of charge • . ... 

437 



AMERICAN 




when convicted is to be sentenced to penal ser- 




vitude instead of transportation 

31 

3 

56 



INBBX. 


kxix 



Page. 

Ch. 

Section. 

ANIMAL 




what the word denotes 

29 

2 

47 

likely toendangor human life or dogrievoug hurt, 




negligence on tho part of the possessor of . 

241 

14 

289 

what is negligence 

242,243 



mischief done by poisoning, killing, maiming, Ac . , 




any of the value of 10 Rupees or upwards - 

361 

17 

428 

elephant, camel, horse, mule, buffaloj ball, cow 


' 


or ox 

set 

II 

429 

any other nnimal of the value of 50 Rupees - 

3G1 

II 

429 

BeQ—Mischief. * 




ANNOYANCE 




caused by a drunken man . - - 

428 

22 

510 

See— Insult Intimidation, 




APPEAL 




in case •of acquittal only by Government 

45] 



to Her Majesty in Council when allowed 

451 



AjPPREHENSION 




of offender or person charged with offence, wil- 




fully neglecting to aid in, when bound todo so 

155 

10 

187 

every one is bound to aid Magistrate or Police 




officer in effecting - - - . 

158 



by Police officer without warrant 

92 



private persons - - . - 

92 



after an escape - . - . - 

95 

1 


degree of violence permissible to effect 

95 



preventing, by harbouring, Ac. 

193 

11 

210 

public officer voluntarily omitting 

196 

tt 

221 

if offender is under sentence of Court 

197 


222 

resisting, of oneself - - - . 

! 198 

II 

224 

of another ..... 

1 200 

II 

225 

APPRENTICE 




may bo chastised by Ids master 

278,295 



ARBITRATOR 




when a ** public servant” 

21 

2 

21 

false evidence before an 

164 

11 

192 

ARMY 




offences relating to the . ■ - 

118-121 


131-140 

ARREST 




what amount of violence justified by resistance to 

95 

1 


when a private person is authorized to 

92 



by Police officer without warrant 

92 



Sec— Apprehension. Escape. 



• 

ASSISTANCE 




to public Borvftut, omission to give 

155 

10 

1 

187 
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Page. 

Ch. 

Section. 

ASSAULT 




security after conviction for - 

131,296 



definition of the word - - - " 

292 

16 

351 

consent of child to - - - “ 

77,294 



mere words alone do not amount to - 

292 


351 

how punishable, if simple - - “ 

293 

»» 

852 

on Governor-General, Member of Council, &c. - 

115 

6 

124 

abetting, by soldier or sailor on superior officer - 

119 

7 

133,134 ' 

on public officer while suppressing riot, Ac. 

125 

8 

152 

on public officer generally - - “ 

294 

16 

353 

on a woman with intent, Ac. - - “ 

294 


354 

on any person in order to dishonour - 

^95 


355 

in attempt to steal property ho is 




carrying 

295 

M 

356 

in attempt wrongfully to confine 




a person 

295 


357 

on provocation - - - 

295 

>1 

358 

See— Privflffl Defence, Punishment. 




ASSEMBLY 




when it is unlawful” - - - - 

121,128 

8 

U1 

when it becomes a waging of war 

128 



joining or continuing in assembly of five or more 




persons, Ac., after notice to disperse 

124 

7 

151 

See—Unlaivful Assembly. 




ASSESSOR 




assisting Court of Justice is a ” public servant” 

20 

2 

21 

personation of an 

202 

11 

220 

ASSOCIATION 




whether incorporated or not, is included in the! 


1 

word ” person” - - . . 

18 

2 

11 

ATMOSPHEBE 




making it injurious to health • 

225 

14 ‘ 

278 

ATTEMPT 




to wage war against the Queen - 

111 

6 

121 

ally 6f the Queen • - . . 

116 

! 

125 

to restrain or overawe Governor-General, 


! 


Member of Council, Ac. - 

115 

6 1 

124 

to rescue prisoner of State or War 

117 


130 

to commit murder, (what amounts to an) 

270 

1! 

16 

307 

Culpable, Homicide 

• 271 


308 

Suicido 

272 

99 

309 

Rape .... 

309 


370 

to commit an offence not otherwise expressly 


99 


provided for 

428 

32 

511 

differs from intention or preparation - 

429 



what acts amount to indictable offenco 

429 



is criminal, though act attempted could not 




have boon performed • - 

431 

, 


evidence of criminal intention when nccossary 

432 


, 



INBISZ. 


Izxzi 



Page. 

Cii. 

Section. 

ATTEMPT— conttimecl. 




prisoner may bo found gniUy of, on indictment 

433 



for completed offence - ^ - • 

to commit an offence punishable with whipping 
is not 80 punishable . - • - 

to commit an offence •under Chap. XII or XVII 



433 


after previous conviction does not subject to 
extra punishment . - - . 

433 



See — generally, under the heads of the various off slices 
ATTOENBT 




privilege of, as to defamation - 

421 



AUTHOEITY 




forging for receipt or transfer of valuable 


18 


securities, &c., interest, i&c., goods, Ac. 

382 

4C7 

BAPTISM 




forging register of - . - - 

See — Forgery, 

381 

18 

456 

BELIEVE 




reason to believe,’* meaning of the term 

23 

2 

26 

BEHAMEE 




transactions, when fraudulent - 

358 



BENEFIT 




what the word does not mean in certain cases • 


4 

92 Expl. 

BIGAMY 

See-~Marriage. 

BIRTH 

398—404 

20 

1 

494-^496 

concealment of, of child - . 

275 

' 16 

818 

forging register of ■ - - 

See— Miscamofjfc. 

381 

' 18 

1 

466 

Bombay High Court Charter §§. 30,45 

S3 

1 


BREACH OF PEACE 


! 


security after conviction for - 

131,290; 


BREACH OF TRUST, CRIMINAL 




definition of the offence 

336 

17 

405 

married women may comivit - 

337 

or person jointly interested in fund 

337 



bonA fide claim of title negatives charge 

340 



evidence of - • • - 

340 



simple, how punishable 

338 

1 ) 

406 

by carrier, clerk, or servant, how punishable • 

340,341 


407—408 

who is liable as servant 

341: 


* 

by public servant . . . • 

342' 

)) 

409 

banker, merchant, or agent 

343 


>} 

See— The/f. Tnwf. 



K 
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BBEAKING OPEN 

a closed receptacle containing properly, &c. - 
if receptacle was entrusted to offender’s care 
See — Criminal Trespass, 

BRIBE 

public servant taking 

person expecting to be a public servant taking 
no act need be done in consequence of - 
taking for corruptly influencing public servant 
for ‘personally influencing him - 
public officer abetting the taking of a 

obtaining a valuable thing without 
consideration, &c, 

offer of a bribe - - - - 

sanction necessary whore charge is against 
public officer .... 

See — Gratification, Public Servant. 

BRIDGE 

injuring a public, so as to make it impassable 
or less safe. . - > . . 

Mischief. 

BRITISH INDU 

what the words denote. 

BRITISH SHIP 

evidence of its being such 
offences committed on - 

BRITISH SUBJECT 

meaning of the term .... 
jurisdiction over - - . . 

crimes committed by, out of India 
forbidden to lend money to Native Princes . 
contempt of Court committed by 


BUFFALO 

killing, poisoning, maiming, or rendering uso- 
less . - - . . 

See — Mischief. 

BUILDING 

negligence in repairing or pulling down 
BULL 

killing, poisoning, maiming, or rendering use- 
less 


See — Mischief. 


BUOY 

destroying or removing, Ac. 
exhibiting a false one, Ac. 
See— ilKschie/. 


Page. Ch. 

Section. 

876 17 

461 

376 „ 

462 

132 9 

161 

132 


133 


135 „ 

162 

1^5 „ 

163 

135,136 „ 

162,163,164 

186 „ 

165 

103 5 

116 

133 


362 17 

431 

18 2 

51 

10 


9 


12,443 


443 


6 


140 


146 


361 17 

429 

241 14 

288 

361 17 

429 

363 If 

433 

229 14 

281 


INDEX 


Ixxziii 


BUEIAL 

Page. 

Cu. 

Section. 

forging register of - - - • 

381 

18 

466 

BURIAL PLACE 




trespassing on, with intent to insult, Ac. 

247 

15 

297 

offering indignity to huiiian corpse, ib. 

217 

11 

297 

CALENDAR 




British, “ year” or “ month” is' calculated ac- 

29 

2 

• 

cording to - 

49 

CALF 




mischief by killing . . . . 

361 



CAMEL i 




killing, poisoning, maiming, or rendering use- 

361 

17 


loss a - 

429 

See — Mischief. 




CAPACITY 




false measure of • . . . 

See — Measure. 

217 

13 

265—267 

CAPTAIN 

1 



of ship may punish his Beamon 

278,288 



CARE 




and attention essential to, “ good faith” 

29 

2 

52 

CARRIER 




criminal breach of trust by - 

340 

17 

407 

CASTRATION 




is grievous hurt . . . . 

276 

16 

320 

an offence though consented to - - 

81 


CERTIFICATE 




of registry evidences a ship’s character 

10 



issuing or signing a falso . . . 

using as true, one which is false in a material 

174 

11 

197 

point ------ 

CHARGES 

which require sanction of Government or 
Advocate-General - * 118,133,134,135 

or of a Court - - 134,142,170,376 

175 

i 

198 

or of the Board of Revenue . . . 

entertained by High Court in its extraordinary 

135 



criminal jurisdiction 

i 445 



CHEATING 



• 

definition of the offence 

348 

17 

415 

pretence may be of a future fact 

349 

made during a contract 

349 
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INDIX. 


C H E ATIN 6 — conti mi ed. 

what repesentations amoant to 
need not be in words - - - 

must be the canso of the act done 
fraadalent .... 
evidence of former acts of, when admissible 
simple, punishment for 


bonnd to protect 

and thereby indacing delivery of property 
what Courts have jurisdiction over charge of 

CHEATING BY PERSONATION 

what constitutes the offence of 
punishment for . . - . 

cheque on a Banker is a document 

CHILD 

right of parent to custody of - 
under seven years of age cannot commit auj 
offf‘nce • - . . 

nor above 7 and under 12, if not of sufficiently! 

matured understanding - - -I 

under 12, cannot “ consent*’ - • J 

consent of, immaterial in cases of kidnapping *1 
under 12, act done for benefit of, with coii8ent| 
of guardian when no offence 
right of private defence against act of • 
act done before birth of, to prevent its being] 
born alive . - - - 

causing death of, in mother’s womb - 
exposing and abandoning child under twelve] 
years . . . - - 

concealment of birth of - - - 

parent or teacher may chastise 

See— Abduction. Marriage. 
circulating false Report to cause mutiny 

CIVIL WAR 

effect of upon laws - • - . 

CLAIM 

making a fraudulent, to property to which one 
is not entitled - - - . 

false claim in a Court of Justice 

CLERK . , I 

who is a - - 

possession of, is possession of master - 
theft by, of master’s property 
criiuiual breach of trait by * 
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Section. 

1 

350! 


362 



352; 


353 



354! 


349 

17 

' 

417 

355 

4) 

418 

355 

>» 

420 

355 



340^ „ 

416 

355 

ft 

419 


2 

29 ill. 

298 



07 

4 

82 

G7 


83 

77 

>> 

90 

297 



76 


89 

85 

»> 

98 

274 

16 

315 

274 

>> 

316 

275 

» 

317 

275 

ft 

318 

293 



425 

22 

505 

51 



179 

11 

207 

183 

1) 

209 

323 



23 

2 

27, & Ezpl. 

323 

17 

381 

341 

ri 

408 
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COHABITATION 

caused by a man deceitfully making woman 
believe sbo is married to him 

Sqo— M arriage. 

COIN 

what it is 
Queen’s, what it is 
cowries are not 
unstamped copper is not 
medals are not 
Company’s Rupees are 
counterfeiting • 

may bo by making a genuine coin} 
look like a different coin 
the Queen’s 
evidence of 

making, Ac., or selling, &c., any instrument for 
counterfeiting 

for counterfeiting Queen’s 
possessing instrument or material for counter- 
feiting - - - . 

if coins to be counterfeited are Queen’s 
evidence of possession and guilty knowledge 
abetting in India the counterfeiting out of Ind 
of Queen’s - • - - 

importing or exporting counterfeit 
if of Queen’s 

delivery to another of counterfeit of which pos 
session was obtained with 
its being counterfeit 

if of Queen’s 


when first possessed 

if of Queen’s 

person employed iu a Mint, causing coin to b 
a wrong weight 

composition - 

taking coining instrument away from a Mint 
dimimsbiiig weight of, fraudulently > 
if of Queen’s 
altering composition of 

if of Queen’s • 
altering appearance of ■ 
if of Queen’s 

delivery to another of, possessed with know- 
ledge that it is altered 
if Queen’s 

possession of altered, possessed with knowlo 
of alteration 

diminished in weight - 
if Queen’s 
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203 
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230 

203 
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203 
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Illnstr. (a) 
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203 
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203,204 
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231, & Expl. 
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>> 

205 

205 

it 

232 

205 

}t 

238 

205 

>) 

234 

206 

» 

235 

206 

)» 

)* 

207—210 


» 

207 

)) 

236 

207 


237 

207 

» 

238 

207 


839 

208 

>» 

240 

i 208 

)> 

241 

208 

1 * 

243 

209 

It 

243 

210 

tl 

244 

210 

If 

tt 

210 

It 

245 

210 

it 

246 

211 

ft 

247 

210 

tt 

246 

211 

ft 

247 

211 

it 

248 

211 

ti 

249 

211 

tt 

250 

212 

)) 

951 

212 

tt 

252 

212 

It 

>» 

212 

it 

253 
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COIN— conh'ntieJ. 

delivery of as genuine, wliich when first pot 
sessed was not known to be altered, &o. 
See— Government Stamp. 

COLLECTING ARMS 

to wage war - - - - 

COLLECTOR 

may be a ** Judge*’ within the meaning of ih 
Code ■ - - . - 

forbidden to trade - 

COMMISSIONED OFFICER 

every Naval or Military, |in the Queen’s servic 
is a “ public servant’ 

COMMITTING 

for trial or to condnement, wilfully contrar; 
to law • - - . ' 

COMMUTATION OF SENTENCE 

in case of sentence of death . 
in case of transportation for life 

COMPANY 

whether incorporated or not, is jnclnded in tb 
word “Person” - T 

COMPOUNDING AN OFFENCE 
taking gift for 

making gift to induce one to compound 
when it may be done - 

COMPULSION 

acts done under, when no offence 
CONCEALING 

material facts, when it amounts to abetment 
design to commit offence punishable with deat 
or transportation for life, if offence committe< 
if offence not committed 
design to commit offence punishable with im 
prisonment, if offence committed - 
if offence not committed 
by a public servant, of an offence which it i 
his duty to prevent - 
design to wage war against the Queen 
escaped prisoner of State or War 
deserter * . . . • 

evidence of commission of offence 
property to avoid seizure, Ac. - 
offender to screen him from punishment 
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220 

30 
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65 
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213 
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214 

191 

11 

214, Except. 
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107 Expl. 1. 
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120 
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116 
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120 
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176 

11 

201 

179 

it 

206 

188 

'll 

212 



INOfiX. 


Ixxxvii 


CON CE ALIN G— continued. 

1 Page, 

Cn. 

Section. 

no offence if offender is husband or wife of 




concealer • - . - - -| 159 


„ Except. 

offence accepting gratification for 

189 


213 

giving gratification for 

190 


214 

offender who has escaped from custody, or 




whoso apprehension has been ordered 

193 


216 

no offence, if offender is husband or wife of 




concealer . - . - . 

194 


• „ Except. 

the birth of a child, by disposing of dead body. 




&Cf 

276 

16 

318 

person who has been •abducted or kidnapped • 

302 

II 

368 

CONFESSION 




cansing hurt for purpose of extorting - 

282 

»} 

330 

grievous hurt - - . . 

283 

II 

331 

CONFINEMENT 




of a person who has boon kidnapped or abducted- 

302 

II 

368 

See — Escape, Wrongful Confinement. 




solitary - - . - - 

47,48 

3 

73.74 

Seo—Imprisonvient. 




CONNIVANCE 




what amounts to 

406 



CONQUEST 




suspoiids the law . . . . 

51 



CONSENT 




when immaterial -77,295,297,406,407 




what amounts to - - - - 

76 

4 

90 

caused by animal instinct insufficient - 

77,307 



cannot bo given by child under 12 years of age, 




when . . . . . 

77 

,1 

90 

or a person of unsound mind - 

77,307 

II 

II 

or intoxicated . . . . 

77,307 

II 

II 

to suffer harm • - 1 . . 

75,76 

II 

87,88 

by guardian to act done for benefit of child, &o.- 

76 

11 

89 

not required, when it cannot be obtained and 




act is beneficial . . . . 

78 

11 

92 

when it will be presumed 

82 



suffering death hy consent, moaning of the term - 

263 

16 

300 Except. 5 

in case of adultery, amounting to connivance • 

406 



CONSPIRACY 




for the doing of a thing when an abetment 

96,97 

6 

107,108 & Exid. 

to wage war, or to overawe Government 

111 

6 

121A. 

CONTEMPT 



• 

sanction of Court required in case of prosecu- 




tion for - - - - - 

142 



mode for trying British subject for - 

146 

1 





Ixxxviii 


INDDX. 



Page. 

Ch. 

Section. 

CONTEMPT — continued. 




of the lawful authority of public servania ii 




preveuiing eervice or affixing of sammona, 




Ac. 

142 

10 

173 

in absconding to avoid service of Bum- 




moDS, Ac. . . . . 

141 

II 

172 

none, in avoidance of warrant 

141 



non-attondance in obedience to order - 

143 

)» 

174 

proof of personal service necessary 

144 



omitting to produce a document 

145 

» 

175 

case of privileged documents 

146 



give notice or information to public servant 

147 

II 

176 

giving false information to public servant 

148 

II 

177 

if in order to make him use bis power to the 




injury of another - . • - 

151 

I) 

182 

refusing to be sworn - - - - 

148 

II 

178 

answer question 

140 

M 

179 

sign a statement 

149 

II 

180 

making a false statement on oath 

160 

II 

181 

resisting the taking of property by lawful 




authority . . - - - 

153 

II 

183 

obstructing sale of property by lawful authority 

154 

II 

184 

illegal purchase of or bid for property offered 




for sale by lawful authority of public servant • 

155 

II 

185 

obstructing public servant in discharge of duty* 

155 

II 

186 

omitting to assist public servant 

155 

II 

187 

duty of private person to assist 

156 



disobeying order duly promulgated 

157 

II 

188 

the disobedience must produce 




or be likely to produce barm • 

157 

II 

II Expl. 

in case of nuisances - 

158 



threat of injury to public servant 

162 

II 

189 

to restrain a person from apply- 




ing for protection to a public 




servant 

162 

10 

190 

insulting or interrupting public servant during 




a judicial proceeding . . . - 

202 

11 

228 

See — Public Servant. 




CONTBACT 




when a voluntary is binding 

392 



when required to be in writing in order to 




sustain indictment - - - - 

305 



verbal acceptance of written offer 

396 



what the writing must contain - 

395 



BeeService. 




CONTBADICTORT 




depositions, how punishable 

47,166 



C0NVGNIEN(}E 




public ------ 

316 

14 


Beo^Nuisanee. 





INDEX. 


Ixxxiz 


CONVEESION 

fraudulent ... 333, 335^ 333 
Seo—Breoc/i of Trust. Misa/ppropriation. 
CONVEYANCE 

fraudulent as defeating creditors 

as preventing distribution of property 
among creditors 

CONVICT 

for life, murder by . 

attempt to murder by • 

CONVICTION 

plea of former ..... 
by Court which had no jurisdiction 
previous, its effect in increasing punishment • 
mode of charging, in indictment - 
how proved - . - . 

CO-OPERATION 
by distinct acts 
CORONER 

is a public servant .... 
language used by, when privileged 
disobedience to summons of punishable under 

§ 174 

proceedings before, are judicial proceedings - 
CORPSE 

offering indignity to human corpse 
CORPUS DELICTI 

evidence of in case of homicide 
COUNSEL 

privilege of, in caso of defamation 
COUNTERFEIT 

meaning of the word .... 
in order to constitute a, the imitation need not 
to be exact - . . . I 

See— Coin. Forgery, Government Stamp, 

COURT OF JUSTICE 

meaning of the term - - . ^ 

Puuchayet may be a - 
what officers of a, are “ public servants’* 
acts done under order of are not offences 
absconding to avoid summons, Ac., to attend a- 
preventing service, Ac., of summons, Ac., to 
attend a .... . 

neglecting to attend when ordered 
not producing document in a, when ordered • 


Page. Cu. Section, 
17 403,401,405 


266 16 303 
270 „ 307 


448 

449 

48 3 75 

471 
454 


27 2 37 


2471 15 297 


23,204 „ „ Expl. 


20,417 „ 20 

20 „ „ Illuitr. 

21 „ 21 

50 4 78 

141 10 172. 


142 „ 173 

143 „ 174 

145 „ 175 


L 
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COUHT OF JUSTICE— continued. 

Page. Cu. 

Section. 

neglect to aid pablio servant in executing 



process of a .... 

166 „ 

187 

interrupting proceedings of - 

202 11 

228 

forging a record or proceeding of a - 

381 18 

46G 

See— ConJempf. Defamation. 

COVENANTIlD SERVANT 



is a “ public Servant’* . . - - 

20 2 

21 

COW 



killing, poisoning, maiming, orrendoriugusolcss 

3Cl 17 

429 

See— J/ificliic/. 

CRIMINAL BREACU OF CONTRACT OF SER- 



VICE 

301 


Sec— Service. 



CRIMINAL BREACH OP TRUST 

336 


See - Breach of Trust. Trust. 

CRIMINAL FORCE 



definition of the term .... 

291 16 

350 

threat of, amounts to an assault, when 

292 

351 

punishment for using . . - . 

293 ,, 

352 

when used towards public servant, &c. 

294 „ 

353 

when U 80<1 to a woman with intent, &c. 

294 '' 

354 

when used to any person vdth intent 


to dishonor 

295 „ 

355 

when used in attempt to steal pro- 


perty carried by the person against 



whom it is used - 

295 „ 

356 

when used in attempt wrongfully to 


confine a person 

295 16 

357 

using on provocation - - - - 

295 „ 

358 

in taking possession or enforcing a right 

121 8 

141 

CRIMINAL INTIMIDATION 

424 22 


See — Intimidation. 



CRIMINAL MISAPPROPRIATION 

333-335 17 

403-404 

CRIMINAL PROCEDURE CODE, (old) see Act X 
of 1872. 



CRIMINAL PROCEDURE CODE, see Act X of 1882 



CRIMINAL TRESPASS 



definition of the offence 

365 „ 

441 

entry mado under authority revoked > 

366 

I 

intention to commit an offence necessary 

366 


evidence of . . - 

366 


what amounts to'possession • 

867 


when bona fide claim of title, an answer 
does not embrace cases' of personal property 

368 


369 


how punishable ... 

. 372 

447 



INDEX, 


XCl 


CRIMINAL TRESPASS— con^nued. 

house trespass,”— what constitutes - 
how punishable, if simple - 

if in order to commit an offence 
punishable with death 
if in order to commit an offence 
punishable with transportation 
for life - . - 

if to commit an offence punish- 
able with imprisonment 
if with^ preparation for causing 
hurt,* &c , or restraint, Ac. - 
“ lurking house-trespass,” what constitutes - 
“ house-breaking,” what constitutes - 
“ lurking house-trespass,” or “ house-breaking,” 
how punishable, if simple 

if in order to commit another offence, 
punishable with imprisonment, &c. 
if with preparation to cause hurt, Ac., 
or restraint, Ac. 

if grievous hurt, is caused, Ac., while 
committing 

” lurking house- trespass by night,” what con- 
stitutes . - . . - 

** house-breaking by night,” what constitutes - 
“lurking house-trespass by night” and “house- 
hreaking by mght,” how punishable, if simple 
if in order to commit an offence pun- 
ishable with imprisonment 
if with preparations to cause hurt or 
restraint, Ac. 

grievous hurt or death caused by ono of several 
persons while committing 
breaking open closed receptacle containing, Ac., 
property - - - _ - 

if receptacle was entrusted to custody 
of offender - - - - 

See — Private Defence. 

CULPABLE HOMICDE 

what is - " , “ . " 

when death caused by negligence is 239, 251, 

266, 267, 269 
by illegal omission - 237, 239,*’ 251 
what is an 

by voluntary act of deceased 
by result of surgical operation 
killing in doing unlawful act is not necessarily » 
when it is murder - - - • 

when not murder . - • « 

when committed under provocation 

when committed iu exceeding the right of 
private defence • ^ 


Page. 

Ch. 

Section. 

368,369 


442 A Expl. 

‘372 


448 

372 

II 

449 

372 

11 

.450 

372 

II 

451 

373 

1 .. 

452 

369 


443 

369,370 

II 

445 A Ezpl. 

373 

i> 

453 

373 

II 

454 

373 

II 

455 

375 

11 

459 

369 


444 

371 


446 

374 

II 

456 

374 

II 

457 

374 

1) 

458 

376 

11 

460 

376 

II 

461 

376 

ii 

462 

249 

16 

209 A Explns. 

251 



253 



254 



254 



255 

)) 

300, A Except. A 

*258 


ProvoB. A EzplB. 

258 


300, Except. 1, A 
ProvoB. A Expl. 

261 

1 ” 

300, Except, 2. 


XCll 


INDEX. 


CULPABLE HOMICDE—co?ifmwe(2. 

Page. 

Ch. 

Section. 

by pablio servant exceeding his 




powers ‘but in good faith 

262 

n 

300, Except. 3. 

in sudden fight and passion 

262 

M 

300, Except. 4 & 
Expln. 

when person above 18 years of age voluntarily 



suffers death . - . . • 

when the de^th caused is that of another than 

263 

»» 

300, Except. 5. 

the person whose death was intended 

264 


301 

pnuishment for when it amounts to murder 

265 


302 

^ and is committed by a life 




convict - 

* 266 

2) 

303 

when it does not amount to murder 

266 

21 

304 

attempt to commit - 

270,271 

22 

807,308 

death must have been possible 

271 


when hurt is caused to any one - 

271 

21 

308 

time within which death must ensue • 

265 



proof of corpus delicti - 

265 


' 

CUMULATIVE PUNISHMENT 




on conviction of different offences 

not where single offence is made up of different 

42 



parts ------ 

where offences are parts of some combined 1 

41 

3 

71 

offence . . . - . 

42 



limitation of Magistrate’s power of inflicting - 

42 



CUSTODY 




of property, what is a place for the - 
Sec — Apprehension, Escape. Harbouring. 

322 



CUTTING 




causing hurt by - , _ . 

280 

16 

324 

grievous hurt by - 

281 

i » 

326 

DACOITY 

i 



what constitutes the offence of 

330| 17 

391 

punishment for simple 

331 

22 

395 

if accompanied by murder - 
if grievous hurt is caused, or if death 

331 

22 

396 

or grievous hurt is attempted to 
beraused 

331 


397 

if offender armed with deadly 




weapon - . » - 

332 

22 

398 

making preparation for, how punishable 

332 

22 

399 

belonging to a gang of dacoits, how punishable' 

. 332 

22 

400 

wandering thieves how punishable • 

332 

22 

401 

assembling for purpose of committing 

See— Bobbery. Theft 

333 

22 

402 

DEAF AND DUMB 




who are destitute of reason 
who have reason, but cannot understand the 
proceedings against them - - - 

72 



72 



woman, charge of rape upon a - 

308 





INBEX. 


xciii 


death 

wliat the word denotes 
gee— O/ence. Private Defence. 


Page. 


29 


Ch. 


2 


deceased I 

misappropriating moveaWo property belonging 
to estate of • 

See — Misappropriation. 


335 


17 


decency I 

public - ■ • ■ “ “ "l 

geo— Nuisance. Obscenity. 

DBCLAHATTON 

before a public servant, when an “ oath” 
making a false, which is receivable in evidence, 
using a false, knowing it to be false - 
See — False Evidence. , 


218 


14 


29 2 

175 11 

176 


deobee 

suffering a decree for a sura not due 
obtaining a decree for a sum not due 


180 „ 
184‘ „ 


DEED . 

fraudulent - • • ’ * t 

signing or becoming party to a, with false 
statement of consideration - 

or with false statomentas to persons 
for whoso benefit it is to operate 
Fraudulent Dispositions of Property, 


179,356 


357! 

357! 


I)EFAMA.TI0N i 

what constitutes the offence » 
of doceHsed person • - - - 

of a collection of persons 
in form of alternative or irony 

what amounts to an imputation - 
evidence of malicious intention - 
must be a publication - - 

what amounts to a publication 
Milling amounts to, if true, and if it is for the 
public good that it should be published 
^ if said, &c., bond fide of public con- 
duct of public servant 
proof of good faith 

any person touching a public 
question 

if it is a true report of proceedings of 
Court of Justice - - 

preliminary proceedings are such 
if said, &o., bond fide respecting the 
merits of case decided by a Court of 
Justice - - - - 


400 


21 


409; 

410 

412' 

412' 
414 
413, 
413 ( 


414 „ 

414 „ 

415 


416 .y 

416 „ 
416 


417 „ 


Section. 


46 


404 


51 

199 

200 


208 

210 


206 7 
4211 

423 


M 


499 & Expls. 


499 Except. 

>1 »> 


1 

2 


]i »> 

P » 




3 

4 

5 


xeiv 


INDBX. 



Page. 

Cii. 

Section. 

DEFAMATION — continued. 




or regarding the merits of public 




pe^ormance - 

418 


ft t) 9 

criticism in the public press 

418 



if it be a censure passed hond fide bj 




one having lawful authoritj 

410 

If 

M » 7 

if it be an accusation preferred hon6 




fide to a duly authorized person - 

420 

ff 

If If 8 

if smd by a person in giving directions 




for the management of his concerns, 




or for the public good 

420 

f) 

f) ff 9 

privilege of counsel, attorney, 

' 



witnesses 

421 



if it is a caution bond, fide given for 




benefit of the person to whom it is 




convoyed, or for the public good - 

422 

f> 

ff ff 10 

abuse of privilege is evidence of malice 

423 



punishment for simple - . - . 

424 

If 

500 

printing or engraving matter known 




to be defamatory 

424 

ft 

501 

selling printed or engraved substance 




having defamatory matter 

424 

If 

602 

DEPEKCE 

85-95 

4 

96—106 

■ See — Private defence. 




DELIVERY TIP 




of criminals, under Act XXI of 1879 - 

3 



under extradition treaties 

4 



of property . . . - , 

321 



DEMURRER 




meaning of • - • . . 

443 



what objections may be taken by 

442 



effect of . . . . . 

442 



DEPREDATION 




committing, on territories in alliance or at 




peace with the Queen 

116,117 

6 

126-127 

DESERTION 




abetting, of soldier or sailor • 

119 

7 

135 

harbouring deserter . - - . 

120 


136 

concealing deserter on board merchant vessel • 

120 

fj 

137 • 

DESTRUCTION 




of document . . - . . 

• 177 

11 

204 

DETENTION 




of property - . - . . 

23 

2 

23 

DEVICE 




See— Farmery. * Marh 




DISAFFECTION 




exciting, against Government - 

116 

6 

124A 



imu. 


xcv 


DISAPPEARANCE 

of evidence, cansing - 
offence mast be committed by another 

DISFIGURATION 

permanent, of neck or face, is grievous hurt 

DISHONESTLY 

definition of the word - 
in case of theft, robbery, Ac. - 314,32G,329| 

DISHONOR 

assault, or using criminal force, with intent to 
or to outrage modesty of a woman 

DISLOCATION 

of bone is grievous hurt 
See — Hurt, 

DISOBEDIENCE 
^icQ— Public Servant. 

DISPOSITION OP PROPERTY - 
Soe— Fraudulent Dispositions - - .j 

DOCUMENT 1 

what the word denotes • - J, 

public servant framing incorrect, punishment of j 
not producing or delivering up, punishment for| 
necessary to show legal obligation to produce 
case of privileged documents 
state proceedings 

destruction of, to prevent production in Court,! 

&o. 

fabricating as false evidence - 
issuing or signing a false certificate • 
using as true, a certificate false in material! 

point . - - - . 

“false document” what confiititutes the makingj 
of a ' 

alteration made in a, when it amounts to forgery 
“ forged document,” what constitutes a 
sanction of Court necessary in prosecution for 
offences relating to - 

Bqb— C heating. Forgery. ^ 

DRAINAGE 

obstructing, by mischief 
Sej— Mischie/. 

DRIVING 

rash or negligent, showing want of regard for| 
human life, Ac. • • - 

ivbon death caused by, would be murdorj 


Page. 


Ch. 


175 

176 


276 


295 

294,296 


276 


, 179-183 
1 356 


138 

145 

146 
146 
146 

177 

164 

174 

175 

377 

378 


11 


16 


16 


14 


876 


10 


11 


18 


267 


17 


14 


Section. 

201 

820 

*^4 


355 

354 


320 


29 Expl. 1 

167 

175 


204 

192 

197 

198 

m 

)} 

470 


432 

279 



XCVl 


INPEX. 


DBUG3 

Page. 

Ch 

Section. 

adulteration'of - - - - 

22 


274 

Bale of adulterated 

22 

3 ,, 

27S 

Belling one drug for another/ knowingly 

22 

4 „ 

276 

administering unwholesome 

28 

1 16 

328 

DRUNKENNESS 




when it makes an act of omission no offence 

71 

1 4 

85 

» knowledge or intent of man in state of 

See — Annoyance. Intoxication. 


t ,, 

86 

due care, and attention necessary to *^good 

1 



faith” ------ 

29, 

i 2 

62 

DUEL 




death caused by is no longer murder - 

264 



DUMB 

See— Dea/ and Dumb. 

DWELLING 




what is a human - - . % 

322—369 



DUTY 




See— PiihZtc Servant. 




EAR 




privation of the hearing of an, is grievow hurt • 

276 

16 

320 

ELEPHANT 




killing, poisoning, maiming, or rendering useless 




an - - . . - - 

361 

17 

429 

See — Mischief. 

EMASCULATION 




is grievous hurt , _ . _ 

276 

16 

320 

an offence though consented to 

81 



Engineer, Municipal, a public servant - 

22 



ENTICING 




minors - - - - - . 

297 

u 

361 

their consent is immaterial ... 

297 



married woman - - • - - 

301,408 

20 

498 

what amounts to enticing 

408 



wife need not be residing with husband 

408 



ERASURE 




of mark on a Government stamp, showing it to 


12 

263 

have been used before ... 

216 

Bee^Qovemment Stamp. 

ESCAPE 




acts done in effecting, when not offences 
public servant allowing, of prisoner of State or 

9 



^Var 

117 

6 

128-129 



INBEX. 


XOVU 


E S C APS— 'Conft 

fact of, if pnmd facie evidence of negligence - 
aiding of prisoner of State or War 
if ho has escaped from custody, or his appre- 
hension has been ordered 
public servant intentionally suffering, of person 
accused . - - - . 

public servant intentionally Baifering,of person 
imdor sentence - . . . 

negligently suffering, of person charged or con- 
victed - - . - . 

making or attempting to make, from lawful 
custody - - - . . 

punishment to be in addition to that of 
original offence 

amount of violence lawful in resisting an 
place of trial for - - - . 

inode of sentencing in case of • 

Sco— Rescue, Return from Transport, 
EUROPEAN 

is to bo sentenced to penal servitude, instead of 
to transportation .... 
See—BritUh Subject, 

EVIDENCE 
See— False Evidence, 
of montal capacity in case of child 
adult 

physical capacity for rape ... 
physicians in case of lunacy ... 
intention or knowlodgo, when necessary 66,74, 

250,413,419 

in case of drunken man ... 
when unnecessary .... 
consent when necessary ... 
illegal omission, rendering a lawful act unlawful- 
to justify killing in self-defence 
where sery'ant is charged with abetting his 
master - - . _ . 

false, for purpose of causing death of an inno- 
cent man - - - - . 

in case of treason or waging war 
motives must be established - 
acts of each evidence against all 
two witnesses required iJy English law 
not in India ..... 
of wife admissible against husband in Mofnssil 
Courts ..... 
son against father can be compelled • 
accomplice need not be corroborated in the 
Mofussil ..... 
fact of escape is primA facie evidence of negli- 
gence - ^ 

but not of aiding or permitting escape • 


Page. 

Cir. 

Section. 

117 

117 

6 

130 & Expl. 

193 

11 

216 

196 

n 

221 

197 

II 

*222 

198 

II 

223 

398 

II 

224 

198 
95 

199 
199 

II 

II Expl- 

31 

8 

56 

67 

69 

68 

70 

1 


74 

263,414 

82 

82 

92 



106 



172 

112 

113 

113 

114 
114 



149 

149 



114 



117 

117 




If 


XCVlll 


INfiEX. 


EVIDENCE— cojifi«wcd. 

refusal to give • • - - - 

sammory committal for 
of an offeuce, causing it to disappear • 
destroying document, to prevent its being used 
ns ■ - “ “ • • 

of negligence - • ■ 227,237,239 

of perjury . - 

nrhere there are two conflicting depositions - 

of Bnbornutioii of perjury 

of rape i - - . - • 

of fraud, in dealing with property 

ill cases of false charge 

of counterfeiting coin - . - - 

of guilty knowledge in regard to coin - 
in case of adulteration • 
in receiving stolen property • 
of possession • • 207,210,321,367 

of unlawful intention when necessai^ 66,74,81, 
107,139,250,256,432 
when unnecessary 66,74, 
107.187,251,413 

of intention to wound religious feelings 
of cor{)U8 delicti in case of homicido - 
of theft from possession of stolen property 
of breach of trust .... 
of theft on charge of receiving 
of receipt on same charge 
of former acts of cheating, wdien admissible • 
of intention to make a fraudulent use of a forged 
document . - . . . 

of fraudulent intention in case of trade-marks- 
of marriage ..... 
on charge of bigamy - - . - 

of malice in cases of defamation 414,415,419,422 
of criminal intention in case of attempted crime 
of exceptions, when and by whom to be given- 
variance betw’cen it and indictment - 
See — False, False Evidence, 


Page. 

Ch. 

Section. 

149 

146 

10 

179 

175 

11 

201 . 

177 

165 

47,166 

174; 

» 

204 

3081 

180,358, 


• 18Bi 

t \ 

■205- 

206,209 

222 

345 

249 

1 



• £65 
321 
.341 

343 

344 
854 

377,384 

387 

398,404 

398 

432 

438 

437 


EVIDENCE ACT, I of 1872 
EXCEPTIONS 


General ------ 

need not be negatived in the indictment 
evidence in support of, when and by whom to 
be given - . - , . 


49 

438 

43§ 


4 


EXECUTIVE GOVERNMENT 


denoted by the word “ Government’* 
EXPLOSIVIJ SUBSTANCE 

negligence with respect to 
causing hurt by nso of • 

grievous hurt by use of 


19. 2 


17 


240 

280| 

281 


286 

324 

326 



INDEX. 


XCIX 


EXPLOSIVE SUBSTANCE-coniintifid. 

using, to causo mischief 

to injure a decked vessel of more than 
20 ton? .... 

EXPOSING 

and abandoning a child under five years of age* 
EXTORTION 

definition of tho term - - - . 

involves fraudulent motive 
lor purposes of 

j/neyouaAwri for the purpose of • 
punishment for simple .... 

attempt to commit, by putting a 
person in fear of injury 
committing, by putting person in 
fear of death or grievous hurt - 
attempt to commit, by putting in 
fear of death or grievous hurt • 
committing, by putting in fear of 
accusation of offence - 
attempt to commit, by putting in 
fear of accusation of offence • 
when it amounts to robbenj 
See — liobbery, 

EXTHADITION/rUBATIBS 

Extradition Treaty, Portuguese, Act IV of 1880 
See— 'List of * Statutes^ 

EYE 

destroying an, is grievous hurt . 

FAITH. 

Seo— Good Faith, 

FALSE 

entry, in book, &o. - 

information, famishing to a public servant > 
intending to cause him to uso his 
power to injury of another 
respecting an offenco which has 
been committed 

statement on oath to public servant - 

in any declaration receivablo in evi- 
dence .... 
using such 'declaration as true, 
certificate, giving 

in material point, using as truo 
document ** • 

claim in a Court of Justice 
charge, . - - - . 

need not be before Magistrate • 
evidence in support of - 
See — False Evidence. Forgery, Information. 
Measur^ and Weights, Trade-mark. 


Page. | 

Oh. 

Section. 

363 

17 

43G 

364 

1 

If 

437-438 

276 

IG 

317 

321 

17 

;383 

32G; 



28l! 16 

327 

281 


328 

324 

17 

384 

326 

a 

385 

326 

if 

386 

326 

if 

387 

326 

if 

388 

327 


380 

327 

if 

390 

4 



4 



276 

16 

320 

164 

11 

192 

148 

10 

177 

151 

if 

182 

177 

11 

203 

150 

10 

181 

175 

11 

199 

175 

], 

200 

174 

]i 

197 

175 

ft 

198 

377 

18 

464 

183 

11 

209 

184 

)) ' 

211 

184 



185 

j 




INBEX. 


FALSE EVIDENCE 

who is said to givo ... 

may bo done either verbally or in writing 
does not include voinntary statements 
oath no longer necossaiy 
unless in case of Christian witness - 
materiality of statement when ioiportant 
what amonnts to a statement 
** who is said to fabricate 

punishment for giving or fabricating in judicial 
prooeeding ... 

what Is judicial proceeding 
in any other case 

charges for giving, not to be entertained with 
out sanction of Court 

mode of proceeding on sanction 
intending to procure conviction o! 
capital offence 

if innocent party thereby executed 
intending to procure conviction of offonoe, 
punishable with transportation or im 
prisonment 

punishment for using evidence known to bo false 
evidence of gfuilty knowledge 
falsity must be known by witness • 
for signing a false certiheate 
for using as true a certificate, false in 
■ material point - 

making false statement in declara* 
lion, which is by law receivable in 
evidence - 

using such declaration as true 
FALSE PEBSONATION 
See— 

FALSE BEPOBT 

circulating to cause mutiny 

^FALSE TBAN8LATION - - 139,163,195^ 

FEELINGS 


Page. ICii 


Section. 


wounding religious, Ac. • . 

evidence of deliberate intention to wound 

FIGHTING 

when it constitutes an ** affray” 
punishment for 

culpable homicide committed in sudden fight,! 
where it does not amount to murder- 

FINDEB 

of lost property when punishable as misappro-i 
priating it • • • . 


163 11 191 and Explans. 

163 „ 

164 
1661 
167| 

167 

168 
164 


169 

169 

169 

170 
172 

172 

1731 


173 

174 
174 
174 
17 

175| 


175 

175 


425 


247,248 

249 


127 

127 

262 


334 


15 


16 


192 

193 


194 


195 

196 


197 


11 198 


199 

200 


505 


295,298 


169 

160 


300 Except, ^ 

Expln. 


17 ^3, Expln. 2. 



INDEX. 


Cl 


FINE 

amonot of, when unlimited 

Page. 

Ch. 

Section. 

37 

3 

63 

may be awarded as compensation 

37 



imprisonment in default of payment of 

38 

}> 

64 

only applies to convictions under Code 
limit to term of, where offence itself 

38 

n 


punishable with imprisonment* 

38 

II 

65 

power of Magistrate limited - 

39 



may be of what kind - 
limit in term of, if offence is punish- 
able with fine only - 

39 

II 

66 

39 

II 

67 

terminates' on payment of fine or of 



proportional part - 

40 

II 

68,69 

within what time may be levied 

40 

II 

70 

only in cases under Penal Code 

40 



may bo levied from estate of deceased offender 

40 

II 

II 

how enforced - - - - - 

See— i*tm£s/iment. 

41 



FIRE 




negligence, &c., us to - 

240 

14 

28S 

any combustible matter - 

240 



using, to cause mischief 

363 

17 

435,436 

to injure a decked vessel of more than 20 


tons - • . . . 

364 

11 

438 

See — Explosive Substance, Mischief, 




FOOD 




adulteration of - . . . 

221 

14 

272 

selling, &c., adulterated 

222 

273 

noxious and unfit 

222 

91 

FORCE 

99 

II 

acts done under compulsion when no offence > 

83 

4 

94 k Expls. 

who is said to use - 

290 

16 

349 

Seo—Cnmtnal Force, Unlawful Assembly, 

FORCED LABOR 




exacting . • . . . 

306 

II 

374 

FOREIGNER 

jurisdiction over . - . - 

FOREIGN CONQUEST ! 

6,12 



effect of, upon laws - 

51 



FOREIGN GOVERNMENT I 




how far its orders justify - - 

Foreign Jurisdiction and Extradition, Act XXI 

58 



of 1879 



• 

FORFEITURE 




senteniDo of, rendors offender incapable of ac- 




quiring property - . - - 

34 

3 

61 


Cll 


INDEX. 


FOKFEITUEE— conf^iucd. 

does not corrupt blood - - - - 

adjudged by Court in certain cases 
of property, for Avaging war against Goveni- 
inent 

used in, or acquired by, committing depreda- 
tion on a power in alliance ^ith (lovoni- 
c meut, &c. ^ - 

fraudulently removing, &c., property to avoid - 
receiving or claiming property to avoid 
wliat amounts to fraud 

public servant disobeying the law, toscreenj 
property from* . - - 

framing incorrect record, &c., to do so] 

FORGED DOCUMENT 

what constitutes a • - - 

FORGERY 

definition of the offence 
charge requires sanction of Court 
intention to defraud necessary 
• • but not to defraud any ono person 

joint interest in funds no answer 
by several is an offence by each 
complete, without uttering of document 
by alteration of genuine document 
by obtaining signature of person who does not 
understand what he is doing 
by signing one’s own name 
by making document in name of fictitious' 
person - - « - 

punishment for, if simplo 

of a record, &c., of a Court of Justice-j 
of register of birth, baptism, mar-| 
riage, or burial . . - 

of a will or valuable security - 
of authority to receive money or transfer, &c. - 
if for the purpose of cheating - 

harming any one’s reputation 
using forged document 

making or possessing a counterfeit plate or seal 
with intent, &c. . - - . 

having possession of a forged document 
fraudnlont intention necessary 

evidence of fraud - - - - 

counterfeiting a device or mark for anthenti - 
eating documents - - 

having possession of material with sneh mark -j 
destroying, &c., or cancelling, Ac., a will 

* a valuable security . 

authority to adopt - 

FORMS 

BeQ-^Indictment. 


Page. 

Ch. 

35 


36 

3 

111,114 

6 

116,117 

)f 

179 

11 

179 

180 

f) 

194 

II 

195 

II 

377 

18 

376,377 
376] 
377 
377 
. 377 

377 

378 
378 

378 

380 

i> 

380 


381 

18 

381 

II 

381 

1 

11 

382 

II 

382 

II 

382 

II 

383 

II 

383 

11 

383,384 

II 

384 
• 384 

385 

II 

385 

II 

885 

II 

386 

II 

386 

II 

386 

II 


Section. 

62 

121,122 

126,127 

206 

207 

217 

218 

464 

463-464 


4G5 

406 


467 

468 
4G9 
471 

472-473 

474 




INDEX. 


cm 


FRACTURE 

of bonO) &c.f is grievous hurt 

Page. 

Cji. 

Section. 

276 

16 

320 

See— . 




FRAUD 




what amount of, vitiates a transfer of property 

181,356 



mere preference does not amount to - » 

183 



unless in case of insolvency 

356 


• 

FBATJDULENT ' 




transfer, &c., of property to prevent seizure 
claim to property to prevent seizure - 

179 

11 

206 

179 

a 

207 

suffering a decree for a sum not due ■ 

180 

)f 

208 

claim in a Court of Justi(5o 

183 

tt 

209 

taking a decree for a sum not due 

See— For/cif tire. Fraudulent Dispositions of Pro- 

184 

1} 

21U 

pertg. 




FRAUDULENT DEEDS 

See— Fraudulent Dispositions of Property. 
FRAUDULENT DISPOSITIONS OF PROPERTV 




what transactions amount to - 

removal or concealment, &c., of property to 

179,180 

ff 

206—208 

defraud creditors . - - - 

preventing a debt, due to offender from being 

356 

17 

421 

made available to creditors - . . 

executing a deed with false statement of con- 

356 

»» 

422 

sideration • . - . . 

357 

17 

423 

or with false statement as to person for 


whoso benefit it is to operate - 

357 


}) 

must be'fraudulont as well as false 
fraudulent concealment or removal of property 

358 



generally - - - - . 

358 

IS 

421 

assisting therein . . . . 

358 

IS 


release of any claim or demand 

making fraudulent claim to'i)roporty to which 

358 

M 

ft 

one is not entitled • . - 

179,180 

11 

207—203 

FRAUDULENT PREFERENCE 



by insolvent - - - . ► 

356 



FRAUDULENT 




meaning of Uie word - - - - 

23 

2 

25 

FUNERAL 

1 



ceremonies, disturbing assembly for perform- 




ance of - - ■ - • 

217 

15 

297 

GAIN 

See— Tfrong/ul Qain. 

GENERAL EXCEPTIONS 

49-95 

4 

• 

76-106 

need not be negatived in charge 

438 



INDEX. 


civ 


GENERAL EXCEPTIONS — continued. 

Pagx. Ch. 

Section. 

xnnst be established by accused 

438 


GENDEB 

18 2 

8 

GESTURE 



making a, to wound religious feelings of another 

248 15 

298 

when it may amount to an assault 

GOOD FAITH 

292 16 

351 

definition of ' - 

nothing is in, which is done or believed with* 

20,416 2 

62 ' 

out duo care and attention - 
want of, takes away privilege in case of 

29-82 

>» 

defamation ..... 

415,419 


GOVERNMENT 



what the word denotes - . - - 

See Queen* 8 Qovern7nent of India. Executive 
Government. 

19 .. 

17 

GOVERNMENT OP INDIA 



what tho words denote ... - 

19 

16 

GOVERNMENT STAMP 



counterfeiting a .... 

possessing instrument or material used for 

213 12 

255 and Explan. 

counterfeiting a - - . • 

making or selling, &c., instrument for counter- 

214 „ 

256 

feiting a - - - • • 

2141 12 

267 

selling, Ac., a counterfeit - . - 

214! „ 

258 

possessing a counterfeit - - - 

214' „ 

259 

using as genuine one known to be counterfeit - 
where a, has been used, effacing writing with 

216 „ 

260 

intent to cause loss to Government - 
removing a, from a writing, &c., with intent, 

215 „ 

261 

&c. - 

215 „ 


using one known to have been used before, with 



intent, Ac. - . - . - 

erasure of mark upon, denoting that it has been 

216 „ 

262 

used before, with intent, Ac. - 

GOVERNOR-GENERAL 

216 „ 

263 

assault on, with intent to compel or restrain 
exercise of any lawful power - 
attempt to overawe or restrain by unlawful 



115 6 

124 

assembly . - - - - 

• 115 „ 


exempt from jurisdiction of High Courts 

55 


forbidden to trade ’ ' T “ 

in Council, notification by, see Notification. 

GOVERNOR OP A PRESIDENCY 

139 


exempt from jurisdiction except for treason or 



felony - - - - . 

assault on, with intent to compel or restrain 

56 


exercise of lawful power 

115 „ 

124 


INDBX. 


CV 


OOySRNOB OF A PRESIDENCY— continued, 
attempt to overawe by unlawful assembly, &c. 

Page. 

Ch. 

Section. 

115 

6 

124 

forbidden to trade .... 

1S9 



QEATIPICATION 




meaning of tbe word - - - . 

132 

9 

161 & Ezplan* 

public servant taking a, improperly - , . 

accepting, &c., for corruptly influencing a public 

132 


161 & Ezplan. 

servant . - - - . 

135 


162 

for usin^ pereonai influence with public servant - 

135 


i63 

abetment by public servant o 



the taking or giving of a - 

136 


164 

public servant taking, &c., a thing without ade- 



165 

quate consideration for it - 

136 


sanction necessary for prosecutions 
accepting, &o., to screen offender, or abandon 

133 



prosecution - - - 

giving, &c., in consideration of screening 

189 

11 

213 

offender, &o. ----- 

190 


214 

taking to help in recovery of property • 

191 

ft 

215 

GRIEVOUS HURT 

2?6 

16 

320 

kidnapping a person in order to do him 

See— i/urf. 

301 

16 

367 

HABITUALLY EECEIVING 




stolen property - - . - - 

346 

17 

413 

HARBOURING 




prisoner of State or War who has escaped 
a deserter . - - • 

116 

120 

6 

7 

130 

136 and Except. 

offender to screen him from punishment 

188 

11 

212 

no offence, if offender is husband o 



212 Except. 

wife of harbourer • 

189 


intention to defeat justice is essential - 
offence must be complete when the 

189 

189 



harbouring takes place 



offender who has been convicted, or whose 

193 


216 

apprehension has been ordered 

II 

no offence, if offender is husband 



216 Except. 

or wife of harbourer . 

194 

II 

See— Public Servant i 

HEADS OP VILLAGES 




bound to inform of crime 

152 



HEALTH 




Publio ...••• 

218 

14 


See— atmosphere. Infection, Nuieanee, 

HIGH COURTS 



• 

ordinary jurisdiction of - 
in case of British subjects 

443 

443 



Admiralty jurisdiction of • • • 

8 





CVl 


INDEX. 


1 

Page. 

Oh. 

Section. 

high courts — continued. 

officers of, forbidden to trade • 

140 



extraordinary criminal jurisdiction of - 

445 



Letters Patent of • - . § 21 • 

443 



§ 23 . 

415 



HIRING 




or being hired to join an unlawf]^! assembly . 

124,127 

8 

150,158 

harbouring persons so hired 

HOMICIDE 

127 

n 

157 

See — Culpable Homicide • • . . 

249 



HORSE 




killing, poisoning, maiming, &c., a - 

See — Mischief, 

361 

17 

429 

HOUSE-BREAKING 




what constitutes the offence of - * 

how punished, if simple 

369,370 

373 


445 A Expl. 

453 

if in order to commit another offence 


punishable with imprisonment 

373 


454 

if with preparation to cause hurt or 
restraint, Ac. • . . 

accompanied by causing grievous hurt, 


373 

455 


Ac., while committing it - 

374 


459 

See— CWwinaZ Trespass, House-breaking by night. 
HOUSE-BREAKING BY NIGHT 




what constitutes the offence of • 

371 


446 

how punished, if simple 

374 

17 

456 

if in order to commit another offence 


punishment by imprisonment 

374 


457 

if with preparation to cause hurt or 


I 

^ restraint, Ac. 

374 

a 

458 

See — Criminal Trespass, House-breaking, 
HOUSE-TRESPASS 




what constitutes the offence of 

368 


442 A Expl. 

448 

how punished, if simple 

372 


if in order to commit another offence 



punishable with death 

372 


449 

an offence punishable with transport- 
ation for life, Ac. - 
an offence punishable with imprison- 

372 


460 

1) 

ment, Ac. . . . . 

• 372 


461 

with preparation for causing hurt. 




Ac., or restraint, Ac. 

378 


452 

I^^Criminal Trespass, 




HURT 




who is said to cause it - 

276 

16 

819 

voluntarily causing, what it is - 

277 


821 

does not involve premeditation 

i 

278 



indis!c. 


CTH 



Page. 

Ch. 

Section. 

HURT — continued. 




puniebment for 

278 

16 

323 

cases in which it is 

278 



by nsing dangerous weapons, &c. 

280 

»} 

824 

when done for extortion, or to fore 




a person to do an illegal act 

281 

») 

327 

or to extort confession - • 

282 

ft 

330 

or to obtain Yostoration of property 

282 


II 

or to deter public servant from doin 




his duty ... 

284 

ff 

832 

when done on grave and sudden pro 




vocation * - 

284 

ft 

334 

which must proceed from perso 




hurt ... 

286 

ft 

II 

when caused by act showing want o 




regard for human life 

286 

» 

837 

administering drug with intent to cause 

281 

tt 

828 

gfricuous, what is - - - - 

276,277 

ft 

320 

volwitanly causing grievouSf what is « 

277 

ft 

322 3c Szpl. 

when death ensues, not always culpabl 




homicide 

278 



punishment for - 

280 

ff 

325 

by dangerous weapons, Ac. - 

281 

ft 

326 

while committing daooity or robbery • 

332 

ft 

397 

when done to extort property or t 




force to do an illegal act • 

282 

ft 

329 

or to extort confession or to compe 




restoration of property • 

283 

16 

331 

to public servant to deter him from 




doing his duty 

284 


333 

when done on provocation, &o. 

285 

ft 

336 

must proceed from person hurt 

285 



by an act allowing want of regorc 




for the safety of others - 

286 

ft 

388 

husband 




cannot commit rape on wife, if above 10 

307 



may abet a rape upon wife . - - 

309 



may be convicted of receiving from his wife - 

345 



may harbour or conceal wife, offender - 

189,194 

11 

212 Except, 216 

wife may give evidence against 

149 


Except. 

cannot be convicted of theft fromsed quosre ? 

315 



whether he can steal from wife ? 

316 



Adultery. Marriage. Wife. 




IDIOT 




8de — Insane - - - • - 

69 



Forgery 

376 



IGNORANCE 




of Fact or Law, when an excuse • 

59,61 



ILLEGAL 



• 

application and meaning of the word • 

28 

2 

43 

order by a public servant 

195 

11 

219 

See — ** Omission^** 







eviii 


ILLICIT INTERCOURSE 


Page. Ch. Section. 


abduction of a woman in order to force her to - S2i 
enticing married woman for the purpose of 40i 

IMPRISONMENT 

period of, how calculated 

is rigorous or simple • ^ ^ 

rigorous applied to prisoner under sentence of| 


transportation ... 3 

commuted into transportation • - 32 

when it may be partly rigorous and partly simplej 32 

removal to different place of - - 3 

sometimes necessary where fine is imposed 8' 

in default of payment of fine - - 38,39 

is in excess of all other imprisonmentj 38i 
how limited ... - 39,40 

when indicted by Magistrate - 39| 

solitary, when and to what extent - 47 

See. — Fine, Punishment, Wrongful Restraint, 

INCAPACITY 

mental, what amounts to - « 69,70 

-INCOME TAX 

papers must be produced in^Court - 146 

INDIA 

Government of, defined ... 19 


886 

|493 


63 

68 

69 

60 

64,66,66 

67,68,69 

73 


16 


INDIAN EVIDENCE ACT, I of 1872 . 

INDIAN LAW COMMISSIONERS* 


Report of 1836 - - - - 

„ „ 1837 - 183, 253, 254, 261, 410, 415| 

First Report on the Penal Code in 1846 
§ 117 - 

§ 227 . 

§§ 243-249 
§§ 250-253 

Second Report > • § 10 . 

§ 13 . 

§ 162 . 
§ 2201 
§ 221 j-, 

§ 252 .1 
§ 271 J 
§ 487 
§ 527 


254,259 

415 

67, 

259| 

83 

255 

118 

111 

183 

217 

. 249I 
261 
41 
47 


INDICTMENT 

must contain all matters essential to crime . 435 

when particular circumstances or means 

must be stated • • - . 436' 

result of omission .... 43g| 

when it may be amended - - . 437j 



IND^. 


CIX 



Page. 

Ch. 

Section, 

INDICTMENT— conhnwedl. 


_ 


wbat defects are immaterial • 

43^ 



charging an offence different from that proved 

43 : 



exceptions need not bo negatived in > 

m 



joinder of offences in - 

43£ 



joinder of defendants - 

44C 



forms of, for » 




Abduction .... 

465 



Abetting, where principal indicted jointly 

455 


I 

where abettor indicted without principal 

455 


1 

where the offence.ahetted has been commi 




ted with a different knowledge - 

456 



where a different offence has been committee 

456 



where no offence committed 

456 



Adultery - - . . 

469 



Affray .... 

458 



Assault .... 

464 



Assembly, unlawful - 

457 



Attempt to commit a crime - 

470 



Bigamy .... 

469 



Breaking open receptacle 

469 



Cattle, mischief to - 

468 



Cheating .... 

467 



Counterfeiting Coin . 

462 



Coin counterfeit, fraudulently delivering 

462 



passing off as genuine 

462 



possessing ... 

462 



Confinement, wrongful < • 

464 



Conviction, mode of charging a previous 

471 



Criminal Breach of Trust • 

467 



Intimidation - - - - 

470 



Misappropriation 

466 



Culpable Homicide . - . . 

463 



Dacoity with Murder 

466 



Defamation ..... 

470 



Disappearance of evidence, causing 

460 



Disobedience to order promulgated by Public 




Servant ..... 

458 



summons of - 

458 



Enticing away a married woman 

470 



Escape, permitting an . • - 

462 



Extortion - - 

466 



Fabricating false evidence - 

460 



False charge .... 

461 



Claim • 

461 



Evidence " ’ ; " 

459 



using such as genuine 

460 



Forms of, for 




Personation 

461 



Statement in a return 

459 



Forged document, making a* * 

469 


1 

using as genuioe- 

469 



Fraudulent Transfer 

461 



Grievous Hui't, by dangerous weapon 

464 



negligence 

1641 1 



ox 


I^DEX. 


INDICTMENT— confinwcd. 


Page. 

Ch. 

SXCTIOK. 

Harbouring 


461 



Highway Robbery - 

- 

466 



House-breaking by night to commit theft- 

468 



Intimidation, criminal 


470 



Kidnapping - . . 


464 



Lurking House-Trespass b^ night - 


468 



Married woman, enticing away a • 


470 



Miscarriage ... 


464 



Mischief to cattle 


468 



Murder .... 


463 



Negligence, causing grievous hurt by 


464 



Omission to apprehend 


462 



Overawing Councillor 


457 



Personation in a suit 


461 



Previous conviction, charge of 

- 

471 



Public Servant concealing design to commit 

456 



an offence ... 




accepting gratification 


458 



Rape - • - - - ‘ 


465 



Receiving stolen property - • • 


467 



Rioting .... 


457 



Robbery in a Highway 


466 



seducing soldier from allegiance - 


457 



theft in a dwelling-house - 


466 



theft by a servant - 


465 



after previous conviction • 


471 



unlawful assembly - 


457 



waging war ... 


•*' 457 



INDORSEMENT 





on a bill of exchange is a document” 

- 

24 

2 

29Expln.2IllaBtr. 

is a ** valuable security” 

- 

24 

>1 

30 Illustr. 

INFANT 





when incapable of offence 

. 

67 

4 

82—83 

mode of imprisonment - 

• 

69 



capacity of, for rape ... 

- 

68,309 



parental control over • . - 

• 

298 



INFECTION 





negligent act likely to spread - 

. 

220 

14 

269 

malignant act likely to spread - 

- 

221 

It 

|270 

disobeying quarantine rules 

- 

221 

II 

271 

INFLUENCE 





meaning of personal . . - 

See — Bribe. Qratification. Public Servant. 


* 139 



INFORMATION 





of certain offences, when compulsory to give 


110,158 



giving false, of design to commit an offence 


107,109 

6 

118-120 

where informant is a public servant 


108 

it 

119 

omission to give, to public servant 


147 

10 

176 

where offence committed 


177 

11 

202 



WDEX. 


CXI 


INFORMATION— con^mued. 

giviog false, to public servant - 

where offence committed 
with intent to canne a pn 
Bervant to use his powei 
injury of another 
to screen an offender 

See — Agent, Contempt. Public Servant. Uni 
ful Assembly. 

INJURY 

what the word denotes • . . 

INSANE 

man, act of, no offence 
custody, and i*emoval from India of - 
act done for benefit of, when no offence 
cannot “ consent’* . • - 

right of private defence against act of • 
not punishable for escape from gaol - 
causing an, to execute or altar a documeni 
forgery .... 

See — Forgery. 

INSANITY 

what amounts to in law 
differs from idiocy 

case of persons deaf and dumb, someii 
amounts to • 
not to be presumed 
evidence of physicians as to - 
what degree of, operates as a defence - 
effect of successful plea of • 

INSOLVENT COURT 

officers of, forbidden to trade - 
INSTIGATE 

meaning of the word ... 
INSUBORDINATION 

abetting act of, by soldier or sailor 
INSULT 

to public servants, Ac. , - 

provoking breach of tho peace by 
to modesty of a woman, using word or gesture 
Ac., for the purpose of 

See — Intimidation, 

INTENTION 


several persons 

^ow far implied in ‘voluntarily* 


Page. 

Ch. 

Section. 

148 

10 

177 

177 

11 

203 

151 

10 

182 

175 

11 

201 

29 

2 

44 

69 

4 

84 

73 



76 

,1 

89 

77 

}) 

90 

85 


98 

199 


379 

18 

464 

69 



69 



72 



69 



71 



70 



73 



140 



96 

5 

107 Expln. 1. 

120 

7 

138—139 

202 

11 

228 

425 

22 

504 

- 427 

» 

609 

7 

26 

2 

35 

27 

u 

i 

39 



INTENTION— contniwcd. 

Page. 

Ch. 

Section. 

act done bonil fide withont oriminnl - 
assumed, where resnlt is necessary or natnrnl 
result of act done - - 66,74, 107, 186, 192, 

250,250,413 

65 

4 

81 

in case of a drunken man 
must be shewn, where lawful act is charged as 
an abetment . . * . . 

or as an attempt to commit a 
crime - - . 

to injure need not be shown in case of a charge 
known to be false . . . . 

any other intention sufficient - 
to defeat justice essential in case of harbouring 
extending beyond natural consequence of act 
must proved - . . . 

to defraud particular person unnecessarjs when 
acts are fraudulent • - 209,377,388 

inferred from use of false weight, &c. 

74 

106 

432 

186 

187 

189 

75 

216 



or trade-mark 

differs from wish - - . . 

necessary to conviction for culpable homicide 
must be established by prosecution - 
inference from nature of act sufficient . 

INTEKRUPTION 

387 

250 

251—268 

251 



to public servant in a judicial proceeding 

See — Contempt 

INTIMIDATION 

202 


228 

act done under when no offence - - 

83 

4 

94 A Expin. 

“ criminal” what constitutes the offence of 
threat need not be directly addressed to person 
threatened • - - . . 

424 

425 

22 

503 

punishment for, if simple - 
if threat be of grievous hurt or 

426 

n 

506 

death, Ac. 

if committed by anonymous communication 
inducing, Ac., a person to do an net by making 
him believe he will incur the Divine displea- 

426 

>1 


426 


607 

sure if he does not - - - . 

See— InsitW. 

INTOXICATION 

when it prevents act or omission from being 

426 

}} 

608 

an offence . - - - . 

73,74 

4 

85—86 

must be involuntary to have that effect 
presumption of knowledge or intent against 

74 

ft 


man in state of - ... 

74 


86 

person labouring under, cannot “ consent” 
right of private defence against persons labour- 

77 

\ 

1 

90 

ing under . . • - , 

cansing a* person to execute or alter a docu- 

85 

ft 

98 

ment while in a state of, is forgery - 

378 

18 

464 

causing annoyance while in a state of 

See— Foyflfsry. 

428 

22 

610 


ini4,x. 


CXlll 


INDNJ)ATION 

causiripr, by miscliier or obstruction to drain*) 
a^e, &c. - - * - 

See — Mischief. 
iftJUGATION 

irijiiriiif? - ... 

Son— Mischief. 

JOINDER 

of defendants , - . “ 

of offencos - - . - 

JOINT ACT 

liability of each f(»r - - 25,102,130 

when criminal knowledge is an ossential 
^ in ease of rioting - . . ■ 

JOURNEY 

offences committed on a, wlicin triable 
JUDGE 

meaning of the word - - . -I 

every, is a “public Rorvant” ” “ “ 

cannot bo prosecuted for official acts without 
permission 

act of, wJjcn no offence . - - 

act done under order of . - 

JUDGMENT "‘V • 

may bo given that it is doubtful of which ofj 
several offences a person is guilty - 

JUDICIAL COMMISSIONER OF MYSORE 

has no jurisdiction over European British Sub< 
jects ------ 

has powers of a High Court 

JUDICIAL PROCEEDING 

false evidence in - - - 

explanation of the term 
public servant making order, dtc., contrary toj 
law in - - - . 

insulting or, interrupting public servant, inj 
any stage of a 

JURISDICTION ACT, Poreigiv, XXI of 1879 
JURISDICTION 

want of, Book II - - • 

within the meaning of the phrase explained 
of High Court’s ordinary - 
extraordinary 
admiralty - 

orcr British subjects • , , - 


1 Page. 

Ch. 

Section. 

* 3G: 

1 17 

132 

I 1 

361 1 22 1 43rt 

! 

44C 

i 

) 

r 

j 

1 

431 




2 

34 

2G 

1 ,, 

35 

123 

8 

116 

447 



19 

2 

19 

20 

» 

21 

20,134 

50 

4 

77 

50,62 

)) 

78 

46 

3 

72 


169 

169,170 

196 


435 

13 

443 

445 

8 

443 


11 


193 Explans. 
193 

219 

228 


n 



CXIT 




JUEISDICTION— co?t^un(eti. 


Page. 


Cn. 


Section. 


foreigners - • . . - 

where offence coumiitted in territory out of 
India - - - . - 

or on British ship . - . - 

or within admiralty jurisdiction 
of Magistrate in re8})ect of offence committed 
out of his district - - • - 

of Sessions Court in appeals against sentences 
under specSal or local laws - 
exem])tion of Governor-General and his Council 
and of persons acting under his written order 
from jurisdiction of Supreme Court - 
h'ablo to English Courts - 
exemption of Governor except in case of treason 
or felony - ... - 

want of, how far it deprived officer of protection, 
when ho enforces order of Judge 
liability of Judge acting without 
in case of kidnapping - . - - 

in Mofussil Courts is local, when offences com- 
mitted on shore . - - ■ 

in case of abettors, or receivers, or thugs, or 
dacoits - , . . . 

over offences committed on tlie boundaries of 
two districts or partly in one and partly in 
another - . . . . 

where offence committed on a journey 
over escaped or returned convicts - . - 

pleas to the - 

judgment upon such - - - - 

none over Acts of State 


5,12 

5,15 

9 

8 

11 

17 


55 

55 

55 

50,02 

62 

300,447 

445 

410 


447 

447 

201 

443 

443 

51 


4 


78 


JURYMAN 

is a ** public servant” 
personation of a - 

JUSTICE 


20 

202 


11 


21 

220 


Justice-court of, defined 
sanction of Court necessary in prosecution for 
offences against . . - - 

public offences against - > . - 


20 

170 

163-203 


2 




20 

191-229 


JUVENILE OFFENDER 


who is a 


489 


KIDNAPPING 


is of two kinds - - - - 

from British India 

from lawful guardianship - ' . "I 

'where there is a bond fide belief inj 
the right to the custody of a child! 
consent of minor immaterial - - -I 

when it is alMluction - - - -j 

jurisdiction in cases of - - - -! 


296' 

297 

297 

297 

297 

299 

800,445 


16 


» 

a 

» 

16 


350 

360 

361 & Explan. 

361 Except. 

362 



INDfex. 


CXT 


KIDNAPPING— coii/mwai. 

punish monfc for, in ordinaiy eases 

where person is kidnapiied to be murdered 
to be wrongfully confined 
where a woman is kidnapped that she may 
bo compelled to marry; Ac. 
where in order to subject person to grievous 
hurt, slavery, Ac. . • . 

concealing or confining kidnapped person 
kidnapping child to steal from its i^erson 
buying or selling, Ac., a slave • 

KNOWLEDGE 

of necessary or natural conSequonres of an ant 
in goneml presumed 66.74,107,250,257,413 
assumed in case of drunken man 

LABOR 

See — Forced labor - - . - 


Pack, j Ch. g 
30o! 1C 363 


301i „ 
302| „ 
302' M 
302,303 t , 


LANDLORD 

liability of, for nuisance on land . . S 

• LAND-MARK 

destroying or removing one, fixed by public 
servant ..... 
diminishing usefulness of one, fixed by public 
servant . . ^ . 

See — Iliiichief, 


.2?2-237 


367 

368 
■369 

■370-371 


363 17 434 


Sec— Law. Spcciul Law. 
LAWFUL GUARDIAN 

who is included in the term 
LEGAL REMUNERATION 
meaning of the term 
Soe— Public Semnt. 
LEGALLY BOUND 
moaning of 
LENGTH 

false measure of 
Seo— Meoswre. 

LETTERS PATENT of 1865 

s. 82 . 

8. 33 - 

of High Court 


297 10 361 Explan. 

132' 0 IGl Explan. 

29| 2 j 43 


! 

■| 


\ii 'i 

$ 23 ■; 

I 


217 13 


7 

7 

443 

445 


265-267 
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lNi>EX> 


LIABILITY 

Pack. 

Cii. 

Section. 

of one for acts done by another in furthornnci’ 


2 

34 ) 

of common design 20,100,103,123,12 1-,13C 


5 

111— 114 f 

LIEUTENANT-GOVEUNOE 


8 

140—149) 

assault on • ■ . . . 

115 

G 

124 

attempt to overawe - - . - 

115 

n 

a 

LIFE 

1 

1 

I 



what the word denotes - - . . 

1 29 

2 

45 

human, causing hurt by act sliowlim wani ofi 



due regard for . . - . 

28G 

16 

337 

causing grievous hurt - - . 

286,288 

it 

338 

LIGHT 




exhibiting a false - . . . 

220 

14 

281 

LIGITT-HOLSE 



, 

destroying or removing, Ac. - - - 

3G3 

17 

433 

See — Mischief. 




LIMIT OPjFONlSUMEXT j 




when offence is made up of several offences 

411 

3 

71 

LOCAL LAW i 


1 

1 

mcauiiig of the term - - - .j 

28 

1 

2 

42 

• the word offtmee cvtcnded to certain hreaches or[ 

28 



no local law’* is r<‘pealod or affected by the' 




Penal Code - - - , * 16. 

1 

5 ' 

abetment may be committed in respect of -j 

99 



breach of may also bo an offence under Oodu *1 

17 



appeal against sentences under 

17 


1 

LOSS ! 



i 

1 

Sec—HVonijf/uZ Loss. j 




LOST PllOPEKTY | 

i 



finder of, when punishable for misappropi iaf ing 

334 

1 

17 

403 Explan. 2 

See — Misappropriation . 

1 



LOTTERY OFFICE 

1 



keeping a - . - - . 

240. 

14 

294 A 

LUNACY i 

1 

1 



See— Inwt/iiti/ 

69 



LUNATIC 




See— Insane 

691 

1 




LURKING HOUSE-TUESrASS 


definition of Uie olTence- - - . 

piinifhmont for, if flimple • - - 

panishment for, if in order to commit an 
offence punishable with imprisonment 

if with preparation to cause 
liiirt or restraint, &c. 


3G9 17 
373| „ 

373; „ 
3731 „ 


443 

453 

454 

455 



INDEX. 


CXVll 


LURKING HOUSE-TRESPASS— cowtinuerL 

if accompanied by causinf 
grievous hurt, &c. 

Criminal Trespana. LurTcing Houae-treS' 
pass by Night 

lurking housb-trespass by night , 

what constitiifcoB tho offence - 
how punished, if simple 

if in order to commit another! 
offence punishable with impri-' 
sonment . . .i 

with preparation to cause hurtj 
or restraint, &c. 

Bvc^Criminal Trespass. Lurking House-trespass. 
MACHINERY 

negligent conduct as to, in possession or charge 
of offender - - - - > 

MADRAS HIGH COURT CHARTER §§ 23,35 - 

MAGISTRATE 

procedure of, under Act XXI of 1879 - 
jurisdiction of, where offence committed on 
sea • - - - - -! 

when ho is a Judge .... 
power to award line as compeilsatioii - 
limited as to powers of imprisonment for non- 
payment of fine - - - . 

as to powers of imprisonment on convic- 
tion for several offences 
warrant of, protects officers executing it 
may direct arrest .... 
every one bound to assist when called on 
power of, to exact security - 131,296,333 

to tUschargo recognisance - 
avoiding warrant of, no offence 
power of, for contempt of Court 

or refusal to furnish 
evidence 

may summon witness beyond local. limits 
can forbid certain acts - - - . 

Civil Court cannot reverse order of 
may enjoin against public nuisance 
cannot create or decide rights - - -i 

procedure by, on charge of giving false evidcnco-i 
may allow withdrawal of certain charges -| 

MALICE 

when it is inferred, and when it must be| 
proved - 82, 107, 189, 251, 258, 414| 

may be disproved, on charge of defamation -i 

410,414,4221 


Pick. |Ch. 


374 17 


369, „ 
374 „ 


374 „ 

! 

374 „ 


241 14 
55 

1 

3 

iii 

19, 2 
371 


38' 


42; 

62, 

92 

92 

296 

141 

142| 

149! 

1441 

1 

I60: 

158| 

159, 

172| 

192. 


Section. 


456 


444 

4^6 

457 ■ 

458 


287 


19 
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f 



MAN 

Paoe. Ch. 

Section. 


meaning of the word - - . - 

MAP 

18 2 

10 

isadocnment - - - 

f MASK 

21 2 

29 Illus. 

making or counterfeiting a mark m any material 



' need for authenticating a will or valuabloi 



security, '^c. - - - . - 

385 18 

475- 

possessing material with such mark, &e. 

385 „ 

» 

making, mark in any material used for 

authenticating a document other than a will 

• 


or valuable security, Ac. - 

385 18 

476 

possessing material with such mark, &c. 
counterfeiting, ordinarily used by public ser- 
vant to denote the manufacture, Ac., of pro- 

386 „ 

>) 

perty - - . - . - 

389 „ 

484 

See— Forperi/, Oovernuient Stamp. Land-mark. 
Mischief. Property-mark. Sea-mark. Trade- 
mark. 

MABElAbN 

abducting or kidnapping a woman in order to 



compel - - - - - 

301 16 

366 

forging register of - • - . 

• inducing cohabitation by falsely making it be 

believed that a lawful marriage has taken 

381 18 

466 > 

place 

■ 397 20 

403 

second, during the life-time of a husband or wife; 

398 „ 

494 

if with concealment of the former marriage! 

404 „ 

495 

evidence of a previous, valid - 

898 


law which governs in India 

398 


>vith a deceased wife’s sister • - -! 

not void by reason of previous marriage in case,' 

399 


of Hindu or Mahometan man - 

400 


otherwise in case of female 

or of Christian who married again after re-1 

400 


lapsing into Hinduism - . .j 

401* 


or of Mahometan convert to Christianity -! 

401 


otherwise in case of Hindu convert -j 

401 


or of European convert to Mahometanism - 

402 


severance of, by divorce - - .j 

403 


evidence on charge of bigamy - - 

398 


ceremonies gone through fraudulently - -! 

404 „ 

496 

Adultery. j 



MAEEIED WOMAN j 


• • 

kidnapping or abducting - - -1 

301 16 

366 

committing adultery with 

enticing or taking away, or concealing, Ac., a, 

404 20 

497 A Ezpln. 

with intent, Ac. - - - - 

408 „ 

498 

her consent is immaterial - - 

See— Mamagfc. Harbouring. Evidence. Wife. ! 

301,408 

Masculine includes feminine j 

18 2 

8 



IliDEX. 


cxix 


MASTER AND SERVANT ' 

iu cases of abetmenb .... 
in cases of uaisauce or negligence 220,220,237, 

239,243 

has no right to beat servant * 
may chastise apprentice 

MEASURE 

• 

false, using a - 

is evidence of fraudulent intention 
being in possession of, with knowledge and 
intent - , - 

making or selling, with knowledge and 
intent - - . - . 

MEDICAL MAN 

causing death ..... 

MEMBER OF COUNCIL • 

exemption of, from jurisdiction of ITigli 
Court ..... 
assault on - - - - . 

attempt to overawe . - . - 

forbidden to trade . - - . 

MERGER 

of civit action iu'crinio, does not exist in Tndia- 
MINOR 

soiling or buying, for prostitution 
MINT 

person employed in, causing coin to be of wrong 
weight . . - - . 

of wrong composition 
unlawfully taking a coining instrument 
from a - - - - . 

See— Coin. 

MISAPPROPRIATION 

of moveable property - - - - 

of property found accidentally - 
of a deceased person 

MISCARRIAGE 

causing 

a woman may commit this offence on 
herself . - . . - 

punie^hmont for causing, in ordinary cases 

if done without woman’s consent 
causing death in attempt to procure 
if done without the consent of the 
woman . - - - . 

doing an act to prevent a child being born 

alive . . - - - 

causing death of quick unborn child 


Page. 

Ch. 

Section. 

106 



27« 



278,204 



210,217 

13 

264,265 

216 



217 


266 

217 


267 

81,208 



55 



115 

G 

124 

115 

139 

» 


193 



304 

16 

372,373 

210 

12 

244 

210 

ff 

n 

210 

)> 

245 

333,334 

17 

403&Expls.l& 

334 

)} 

„ ExpIn. 2. 

335 

>1 

404 

272,273 

IG 

312,313,314 

273 

1) 

312 Explan. 

272 

y > 

312 

273 

)} 

313 

273 

fi 

314 

278 

» 

If 

274 


315 

374 

)» 

316 



cxx 


INDIX. 


MISCHIEF 

definition of tlie offence - - . . 

punislimont for, when simple - 

if damage done, amounts to 50 Ks. - 
by killing, mriiming, &c., an animal within ID Ur. 
by killing, maiming, &c,, an elephant, (Minlcl,, 
horse, mnle, buffalo, bull, or cow, or u£ 

any other animal worth more than 50 Ra. 
by diminishing snpply of water, &c. - 

by injuring public work, bridge, navigable 
river, &c. - - - . • 

by causing inundation, or obsinicting drainage' 
by destroying, or moving, Ac,, light-honso, sea-, 
mark, Ac. ..... 

by exhibiting false light, or mark to mislead 
navigators - . - . 

by destroying, Ac., land-mark fixed by ])ublic 
servant . . . . - 

lousing fire or explosive substance with intent, 
Aa* ...... 

with ifctent to destroy a house, Ac. 
committed on a decked vessel of 20 tons bur- 

ditt ' 

ff by fire or explosive substance 
tunning vessel ashore to commit theft or pro-| 
perty • • • • • • , 

committed with preparation for musing deatlij 
or grievous hui't - . • - 

or hurt, or wrongful restraint 
or fear of death, hurt, restraints, 
with respect to a will - 
valuable security 

Sec— Private- Defe^icc. 

MISFORTUNE' 

act done by, when it is no offence 
misprision . - . . ” 

MISTAKE OP FACT 

when act done by reason of, no offcnco 
right of private defence against act of one 
acting under - - - - - 

MISTAKE OP LAW 

does not prevent an act from being an offence - 
unless when it causes ignorance of fact 

MONEY 
See— Coin. 

MONOMANIA 

when an excuse . - • - . 


Page. Cii. j 

r 

358,359! 17 ' - 
3G0 „ 
3601 „ 
361i „ ^ . 


Section. 

425AExp)s.lA2 

426 


364 ’ 

364 „ 
364 „ 
386 18 
386 „ 


64 ! 4 
110 


49-64 „ 


49-64 „ 76—79 

• 62 


meaning of the word, and how calculated 


29. 2 49 



llfcBxl 


CZXl 


hobals 

pnblid - - - - . 

See — Nuisance. Obscenity. 

MOTHER, right of Mahammedan, to custody ofl 


Page. Ch. | Section. 
244-2461 14 292-294 


MOVEABLE PROPERTY 

what the term means and includes - * - 22,31 

in case of theft - ~ > 31 

MOVING 

what is a, in case of theft • - • 312—32! 

MULE 

killing, poisoning, maiming, or rendering useless, Ac.; 36 

See-^Mischief. 

MUNICIPAL COMMISSIONER 

is a public servant’* . . - 

liability of, for neglect to repair roads • 

MUNICIPAL ENGINEER 
is a public servant 
MURDER 


22,31 12-17 22,378 
31 

312-32! 17 378 


21 Illofitr. 


what amounts to the crime of - 
in what cases culpable homicido does notj 
amount to • • - • 

proof of exceptions rests on dccused' • 

of knowledge or intention rests on prose- 
cution . . - . 

by homicide of person whoso death was notj 
intended " * " " , 

on charge of, accused may bo convicted of 
minor offence - . - - - 

punishment for - - - . - 

if committed by a life-convict 
attempt to oonvnit . . - . 

punishment for, in ordinary cases - 
if hurt is caused 

accompanied by dacoity, punishment for 
See— CallpatJs Homicide, Dacoity, 8,uicide, 
MUTINY 

abetting ti^ commission of - - 

where the mutiny is committed in con- 
sequence . - - - 

abetting assault on superior officer 

if assault is committed in consoquence - 
abetting desertion . . - . 

harbouring deserter . - • . 

in a merchant vessel • 

abetting act of insubordination - • . 

citoalating rumoars, & 0 ;i with intent to excite. 


16 300 k Excepts. 

25{ 800 Expts. 1, ) 

2,3,4, 5.; 


251 

264| 3Q1 

26t 

265 302 

266 303 

270 307 

270 

270 

331 17 396 


118 131 

119 132 
119 133 
119 134 

119 135 

120 136 
120 137 
120 138 
425, 22 . 505 



ezxii 


imA. 
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cxziii 


NEGLIGENCE — coniinued. 

Page. 

Cii. 

Section. 

liability does not ceoso on parting with 




property - . . . 

235 



purchaser how far liable 

23C 



who is “ in charge of property** 

237 



possession of landlord - 

237 



Municipal Commissionors 

238 



with respect to poisonousi combustible* or 




explosive matter - - - . 

239,210 

14 

284-286 

ill regard to machinery . . _ 

24.1 


287 

ill keeping a dangerous animal 

241 


289 

causing death, nob amounting to culpable 




homicide - - - - . 

2GG 

16 

304a 

See— Hurt. Nuisance. 




NOT GUILTY 




plea of entered, where prisoner refuses to plead- 

448 



effect of plea - - - - . 

448 



NOTICE 




See — Contempt, Court of Justice. Oivner. Service. 




NOTIFICATIONS 




by Governor-General in Council - 178J, 179J» 




180,181J. 

1 ^ 



2301— J 

7 



NUISANCE 




public, what .is 'IT • - . - 

218 

14 

268 

not excused on account of other advantage 

218 



may bo authorized by legislature 

220 



not justilied by lapse of time • 

220 



summary remedy against 

220 



civil action not taken away by prosecution 

2201 


t 

negligent act likely to spread infection 

220 


zeo 

malignant act likely to spread infection 

221 

7» 

270 

disobeying quarantine law - - - 

221 

II 

271 

adulteration of food or drink for salo - 

221 

II 

272 

sale of noxious food or drink - 

222 

»> 

273 

adulteration of drugs - - - 

223 

l> 

274 

sale of adulterated drugs . . - 

223 

II 

275 

sale of one drug as being another drug 

224 

II 

276 

deliling water of public spring or reservoir - 

224 

11 

277 

making atmosphere injurious to health 

225 

If 

278 

rash driving or riding - - - - 

225 

II 

279 

navigation of vessel , - * - 

229 

>1 

280 

exhibiting false light, &c. 

229 

II 

281 

conveying person for hire in vessel overloaded 




or unsafp - - * - 

229 

1) 

282 

obstructing public way or navigation - 

230 

II 

283 

negligence with respect to poison 

239 

If 

284 

fire or combustible matter 

240 

}| 

285 

explosive substance - 

240 

II 

286 

machinery - - - - 

241 

If 

287 

polling down or repairing buildings - 

241 

11 

288 

an animal - - - - 

241 

II 

289 



NUISANCE — continued. 

Page. 

Ch. 

Section. 

punishment for any, not specially provided for 

243 

14 

290 

continuance of, after injunction to discontinue 

244 


291 

obscene works, songs, &c. - 

lUr-Zil 


292,298,294 

NUMBER 




defined 

18 

2 

9 * 

OATH 




what the word means and includes 

29 

i» 

51 

refusing tO take an - - . • 

148 

10 

178 

making false statements on, to public servant 

150 

M 

181 

See— Paisfc Evidence. 




OBSCENITY 




importing, printing, selling, &c., obscene books. 




&o. - . - . . . 

244 

14 

292 

possessing obscene books, &c., for purpose of 




sale, &c. - . . . . 

245 


293 

singing obscene songs, &c. • 

245 


294 

uttering obscene words, Ac. • 

245 

}> 

m 

See— JiwwZt. 




OBSTRUCTING 




public servant in discharge of his duty 

155 

10 

180 

the taking of property by authority of public 




servant 

153 


183 

the sale of property by public servant 

154 


184 

apprehension of one’s self 

198 

11 

224 A Explan. 

of another » , 

200 

»» 

225 

a public - . . . . 

230,362 

{14 
j 17 

2831 

431) 

a public line of navigation 

230,362 

ft 

II 

ScQ-^Mischief. Puhlic Servant. 




OCCUPIER 




of land not giving Police notice of riot, Ac. > 

125 

8 

154 

of land for whose benefit a riot is committed, 




liability of - 

126 


155. 

his agents — liability of, in such cases 

126 

13 

15G 

liability of, for nuisances on laud 

232 



OFFENCE 




committed out of British India 

2 

1 

3 

meaning of the word . . - . 

28 

2 

40 

extended to special and local laws by Act 




XXVII of 1870 - - . . 

28 



not to law of England • 

99,199 



committed out of British India 

1 

1 

1 

by BciTunt of Queen within allied State 

2 

1 1 

4 

jurisdiction of High Courts over 

2 



apprehenjgion of person charged with heinous, 




committed out of India . . • 

« 



under extradition treaties 

4 



committed on the High Seas or in a foreign 




port 

6-16 





OFFENCE— continued. 

punishable by English law - - - 

on land beyond local jurisdiction of Court 
by foreigner on British ship - 
or foreign vessel - - - . 

against tbc State, can only be prosecuted with 
sanction of Government or some officer* em- 
powered to authorise prosecution - 
committed by public servant, or Judge can in 
some cases only bo prosecuted by leave of 
Government or Court 

of contempt of authority, requires the sanction 
of the authority for prosecution 
relating to evidence requires sanction of Court 
for prosecution . - . , 

relating to documents given in evidence must 
bo prosecuted tvith sanction of Coui-t 
causing disappearance of evidence of - 
joinder of several offences in same indictment - 
what acta or omissions do not constitute an • 
act of person bound by law, or 
believing himself bound to do it- 
act of Judge acting judicially - 
act done pursuant to order of a Court of 
Justice - . - . 

act of person justified, or believing him- 
self to be justified in doing it- 
accident in doing lawful act 
act likely to cause harm, but done to pre- 
vent other harm 

act of child under seven years of ago - 
above seven, but under twelve, and 
of immature understanding > 
act of person of unsound miud - 
act of intoxicated person 
act done by consent, not intended or 
known to be likely to cause death or 
grievous hurt 

act not intended to cause hurt done by 
consent, for benefit of a person 
act done for benefit of child with consent 
of guardian - - • - 

of person of unsound mind - 
act done for benefit of a person without 
consent 

communication made iu good faith 
act to which a person is compelled by 
threats . - . - 

act causing very slight harm - 
act done in, oxorciso of right of private 
defence . - - * 

when the right exists • 
nnuatural 

\ 

See— Pnt>tt;e Defence, 


Page. 

Ch, 

Section. 

14 



15 



9 



5 



118 



133 



142 



170 



376 



175 

11 

201 

439 



49 

4 


49 


76 

50 


77 • 

60 

9* 

78 

50 

)) 

70 

64 

1) 

80 

65 

i> i; 

81 & Explau. 

67 


82 

67 

}» 

83 

69 

u 

81 

73,74 


85,86 

75 


87 

76 


88 

76 

1) 

89 

76 

M 

II 

78 

II 

92 

80 

II 

93 

83 

4 

94 & Explans. 

84 

II 

95 

85 

II 

*96 

85-95 

II 

97-106 

309 

16 

377 & Explan. 
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INDtfx. 


OFFICER 

every Naval and Military, is a public servant - 
unlawful orders of, do not protect soldier 
obeying order to disperse aulawfnl assembly - 
Soe^Asmult, Insuhordination. Mutiny, Punishment- 


l*AGE. 


Cii. 


20 | 

56 

58 


21 


Bkction. 


OMISSION 

what tbe word denotes - - 

illegal, when included in the word aot - 
offence caused partly by omission, and partly by 
act 

constituting an abetment - ' - 

to give information when illegal * 109,147,155 

to assist a public servant . . - 

to supply food, medicine, &c. - 

to aid an arrest .... 

by public servant to apprehend 
death caused by illegal 

See— Document. Evidence. ^Oumer. Pithlk 
Servant Riot. 


25,252 


33 

32 


96,9/ 


155 

252 

155 

100,197 

251,257 


10 


11 


36 

107—108 

120 ) 

170) 

187 


221-222 


ORDERS 

of officer, when a justification to soldiers 
of parent or mast^, no justification • 
nor of husband .... 
of Foreign Government - . - 

* of Judge or Magistrate 

OWNER 

of land not giving Police notice of riot, ft’o, - 
of land for whose benefit a riot is committed) 
his liability - - - . - 

his agent— liability of in such cases 
liable for nuisances on his land 
OX 

killing, poisoning, maiming, or rendering use- 
less an . > . . . 

See— Mischief. 

PARENT 


5C 

68 

58 

58 

62 


125 

126 
126 
230 


14 


154 

155 

156 
283 


361 


17 


429 


may chastise child 

has right to custody of child > 

PARLIAMENTARY REPORTS 
are privileged - 
PAROLE 

when Prisoner of War breaks - 
PATEL 

See— Police Patel. 

PEACE 

breach of the, provoking to 
See— Riot. 


278 

298 


118 


130 Expl. 


425 


604- 



PENAL CODE 

takes effect from what date 


PAOfi. 

Cn. 

Section. 


] 

1 

1 

in what places 


1 

II 

II 

as to what persons 


1.2 

j} 

2,3,4 

what laws it does not repeal - 


11 

1 

5 

penal servitndo 


30,31 

3 

53,56 

PENAL CODE AMENDMENT ACT, XX VH-of 1870 

495 



PENAL SERVITUDE ACT. XXIV of 1855 


31 



PEON 





Supernumerary, is a public servant 

PERJURY 

- 

21 

2 

21 ’ 

See— False Evidence. 





PERSON 





moaning of the word - 

. 

18 

2 

11 

every person liable for offcnco committed 




within British India - 

. 

1 

1 

2 

every person who is liable to be tried in British 




India for an offence committed beyond 
limits is subject to the Penal Code * 

its 

2 

M 

3 

PERSONATING 





a soldier - - - . 


121 

7 

140 

any public servant • - . 


140,141 

178 

9 

170,171 

another, for the purpose of a suit 


11 

205 

fraudulent intention not nocessai^ 


178 



use of fictitious name nut criminal 


178 

' 


a juror or assessor 


202 

11 

229, 

Sec — Cheating. 





PHYSICIAN 





unskilful treatment by 

- 

2G8 



PIRACY 





what it is 

- 

10 



admiralty jurisdiction over 

• 

10 



PLAN 





a, is a document 

- 

24 

2 

29 Ulan. 

PLATE 





making or counterfeiting a, for purpose 

of 




forging will, or valuable security, &c. 

• 

383 

17 

472 

possessing such a - -* ** 

- 

383 

making or counterfeiting a, for purpose 
committing any other kind of forgery 

of 

11 

I) 

‘ 

384 

18 

473 

possessing such a • * * 

• 

384 

474 

making or possessing a, for counterfeiting 

}> 

trade, ©r property-mark 

• 

389 


485 

oeor^Forgery. Qoverntnent Stamp, Trade-mark.^ 




CXXVlll 


INDEX. 




PLEAS 

to the jurisdiction - - . 

not guilty .... 
previous acquittal 

conviction . - - . 

POISON . ' 

negligence, Ac., with respect to * * 

adiniuisteritig with intent to cause hurt, &C/ -| 
what is an administering • , 

See— Dntflf; 

POLICE PATEL 

no sanction needed for prosecution of inj 
Bombay— See “ Addenda.** 

POETUGUESE TREATY (Extradition) - 

POSSESSION 

w]ubt amounts to - • • 

of coining implements what amounts to 
stolen goods .... 
aeveral persons may have 
of stolen goods is evidence of theft 
* what amounts to a receipt of stolen property 
of immoveable property, how acquired 
and use of false weight or measurej evidence ofj 
fraud • « • • • 

POWER OF ATTORNEY 

is a document - - - - 

PRESIDENCY. 

meaning of the wort • 

PRESUMPTION 

of mental capacity in children - 
adults - 
lunatics - 

of physical capacity forirapo - 
of knowledge in a drunken man who commitsj 
offence - - - . 

in favor of innocence - - - 

that every one knows probable result of his 
act - - - 66,76,107,250,414 

depends on tho facts of each 
cose 

of negligence from nature of act done • 
of theft from recent possession of stolen pro* 

perty - - - - - ^ 

See— Infentton. Ualxce', 


Page. 


Ch. 


443 

448 

44S 

448 


281 


23 

206,210 

321 

206 

321 

344 

367 

216 


24 


19 


67 


74 


250,413 


321 


Sectii 


— 3 ^ 


284 

328 


27 & Expl. 


29 Ulus. 


IS 



CXXIX 




.jgl^OUS ACQUITTAL 

Page. Ch. 

Section. 

* plea of - 

448 


Low proved - - - . 

-154 


reBuli. of plua, Avlien fuiiiid against the prisoner 

45^ 


PEEVIODS CONVICTION 



effect of, in increasing punishment - * 

48 3 

75 

must have been under Penal Code - • 

48 „ 


ftud after release from former imprisonment 

49 


form of indictment charging a - 

471 


pica of - 

4J8 


bow proved - • - . . *r 

347,454 


result of idea, when found against prisoner 

454 


PRINCIPAL AND ABETTOR - 

96,105 


Sce—Ahetment. 


? 

MINTING 



or engraving defamatory matter 

421 21 

501 

Seo— Defamation. Obscenity. 



PRISONEtt 


■ 

Buffering or aiding escape of - 

117 6 

188,129,139 ' 

PRIVATE DEFENCE 


4 

> th# right of - - - - - 

85 — 95; 4 

96-106 

. ,a.ct done in exercise of the right of, no offence 

85l „ 

96 

whelr the right of, exists 

1 85,86 „ 

97,98,99 

against act of public servant - - - 

8 ®; • 

99 

private person performing public duty 

! 91 ! 


of the tody, when the right of, extends to cansing 

1 1 i 

«o V 

death - - 

! 87,93; „ i 

vrhen only to can sing less harm 


101 ■ 

how long the right of, conlinuos 
()/ properly^ when the right of, extends to caus- 

88,94 . 

103 

1 

1 

10 # 

ing deatlr _ . . - - 

88,^ „ 

yrhen only to causing less harm 


104 

how long tho right of, continues 

„ 

105 

innocent person, injured iu the exorcise of the 

90 „ 


right of - - • - - 

106 

Culpable Homicide comraittod in excessive ex- 



ercise of right of, when not murder - 

361 16 

300 Except. 2 

PRIVATE PERSON 



when bound to arrest, or justified in so doing - 

92,156 ‘ 


PRIVILEGED DOCUMENTS 

146 


income tax schedules are not - 

146 


PRIVILEGED COMMUNICATIONS. 



what are - - ’ • " ^ 

114-424 

. 

due oai*e and attention necesaary - 415, 421*, 423 
PROCEEDINGS BEFORE COR 9 NER 



are Judioial Proceedings 

170 



Q 
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IKDE'X. 



Page. 

Cu. 

Section. 

niOPERTY 




delivery up of stolen to owner - 

321 



PROPERTY-MARK 




ivhat ia tt 

3S6 

18 

479 

“ usiii^' a false property -mark,” what constitutes 

338 

1) 

48 L 

nsiii^; a false pnjperty-niark with intent, &c. - 

388 

» 

482 

counterfeiting, <kc., ordinai'ily used by another 

889 

it 

483 

by public servant, &o. 

389 

a 

484 

possessing die, plato, kc., for counterfeiting • 

389 

it 

485 

a false, possessing with 




intent to use it 

3R9 

it 


selling goods with false, knowing, &c. • 

890 

a 

4KG 

making false mark on goods 

390 

a 

487 

on any receptacle for goods 

3f»0 

it 


making use of such false mark - 

390 

it 

488 

destroying, &c., a, witJi intent to injure any 




person . . - - . 

391 


489 

Mark. Trade-Mark. 




PROVOCATION 




jH'hcn culpable homicide committed under, is 




not murder • - - - . 

258,2021 16 

300 Except. 1 




Provisos & ExpL 



Except. 4 & Expl. 

giv©i^J)y public servant in oKCcsaof autbority - 

250,202| 


muBrfc iu proportion to viulcnco used - 

2601 


by word sufficient . - - . 

261 



act lUost be* committed under influence of 

2Cl! 


causing on 

284 

16 

334 

gjilmuB hurt on 

285 


335 

using criminal force on - 

293,295 


352,365,358 and 

See— Insult. Riot 



Explaus. 

PUBLIC 




what the ivord iiicludos - 

18 


12 

PUBLIC JUSTIOB 




offences against - . . . 

163-203 

11 

191-229 

not to bo entertained without permission 

170 



iidfi— False Evidence, Public Servant. 




PUBLIC PLACE 




what is a • - - . 

. 240 



PUBLIC SERVANT 




wlio arc included in this term - 

20 

2 

21 

cannot bo jirosecuted for official acts without 




permission 

133,134 

1 


defence ajjainst acts of - - , • , 

' 86 

4 

99 

should show his warrant - - ^ . 

91 



abetting an offence - - - •* , 

103 

5 

116 

concealing a design, &c., which itishistjuty to 




prevent • - - . , 

108: „ 

119 



I 

INDEX; 


CXXXl 


; 

1*ITBLTC SERVANT — continued. 

voluntarily allowiiij? prisoner of State of War to 
oHOHpo, from custody - - 

ne"li},'ontly allowing prisoner of State of War toj 
escape . . - . .j 

assault, &c., on, while suppressing riot, &c. -! 

taking a gratification, <Src., improperly - • -| 

person expecting to bo a, taking a gratilica-' 
tiori, &c. - - - - -i 

abetting the taking of bribes of gratification - 
obtaining vnluablo things for inadequate i‘on-| 
sidcration, (fee. - - - - 

dis(d)(‘ying direction of law, with a view to injure 
any one ..... 
framing incoiToct document 
unlawfully engaging in ti*ado - 
buying or bidding for j)roporty 
personating a - 

\rearitig garb, or token of - - - 

contempt of the lawful authority of - 

charges of, not to be entertjuiicd without 
sanction - - - . - 

committed by British 8nhj(ict how cognis- 
able . - . . . 

finfes upon British subject for contempt, how 
levied . - . - - 

punishment may bo remitted on submission - 
absconding to avoid service of summons, &c,. 

issued by - * - . . 

})roventing service of summons, &e. 
non-nitciniaiico in ob(^dicnco to order - 
* order must be by competent ollicor- 

personal service of, must be proved- 
departure w'ithout leave of - 
omission to prodiico or deliver up document - 
give notice or information to public servant* 
of an ofFenec committed 

furnisliiug false information to pnblic servant - 
respecting an offence committed - 

refusing to be sworn by - - - 

to answer c|UCBtion of 
*lo sign statement before 
making false statement qn oath before 
giving false information to make a public ser- 
vant use his power to the injury of another - 
resisting tho taking of property by lawful 
authority of . - - - 

obstructing sale of property by lawful authority - 
illegal purchase of, or bid fov.pro^pty offered 
for sale by public servant * . 
obstructing public servant Hi diA&rge cl duty 
omitting to assist public servantr^ - 
if aid is demanded 


Page. 

Cji. 

117 

6 

117 


125 

8 

132 

0 

132 


135,136 

n 

130 


137 

>> 

138 


139 


140 

M 

110 

il 

Ul 


141 162 

10 

142 


146 


146 


147 


141 

10 

142 

IJ 

143 


lU 


144 


143 

» 

145 

t* 

147 

"'Hf 

147,177 

>» 


11 

148 

10 

148,177 

it 


11 

148 

10 

140 

n 

140 

a 

150 

it 

151 

a 

153 

a 

154 

it 

155 

a 

. 165 

ij 

155 

it 

156 

it 


Section. 


128 

129 

152 

161 


1(5^, 103, 1 61. 
105 * 


160 

107 

108 
100 

170 

171 

172-190 





175 

170 


09 j 


202 

177 

& 

203 

178 

179 

180 
181 


182 

183 

184 

• 

185 

186 
187 
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cxxxii 1N«KX. 



• 

PUBLIC SEHVANT— coiUitiKft/. i 

Pacje. 

Cii. 

Section. 

disobedieiico to order of, duly promulgated 

effect of magi.sierial orders -| 

ir>7 

loS 

10 

188 & Explan. 

tlireat of injury to public* servant - 

to restrain any jiersonfrom applying’ 

162 


189 

to public* servant for protection - 
disobeying directions of law, in ordor to screen 

162 

>» 

190 

offender . . i _ - 

194 

11 

217 

to save property from forfeiture - 

191 

» 

i» 

fran^g incorrect record or writing - 

195 

ft 

218 

to save property from forfeiture - 

m 

II 

,, 

making order. Ac., contra rv to law 



219 

keeping person in conlinciuent contrarj’- to Inw - 

196 

•» 

220 

omitting to ufiprehend, iScc., person accused, i^*c*. - 

196 

M 

221 

BulToring liim to eseajie 

196 

*J 

M 

omitting to apprebend. A'c., person sentenced - 

197 

I) 

222 

Toluntarily suffering liim to escape 
negligently suffering escape of person in confine- 

197 

M 

]i 

ment - - - . - 

insulting or iniiairrapting a, during a judicial 

198 

11 

223 

homicide by excc'eding his 
poworiB«|Hi^ltY of niurder, if a(*cing 

202 

1) 

22S 

causing Inirf to, to deter him from doing his 

262 

10 

300 Except. 3 

duty 

281 

36 

332 

grievous hurt, with the like object 

1 28-1 

M 

333 

using criminal force towards, Ac. 
destroying, Ac., land-nuuk fixed by authority 

291 

>» 

;153 

of - 

m 

17 

434 

counterfeiting a property-mark used by a 

:is9 

! 18 

4H4 * 

making false marks upon goods to deceive 


1 ,1 

487 

or on a receptacle for goods - 

390 

1 

n 

„ 

making use of such a false mark 
ScQ—Pfitate Defence, 

PUNCllAYEf 

member of a, may be a Judge, within the 

390 


m 

meaning of the Code 

may be a Court of Justice, within the meaning 

19 

i 

2 

10 (r) 

of t}»e Code - . - - . 

member of a, assisting a Court of Justice is a 

20' 


20 

“ ])ablic’' servant . - . . 

PUNISPIMENT ! 

20 


21 

when to be under Penal Code ” 
when to bo under law of England 

1 

U 

1 

2 

to what kinds of, offenders are liable - -1 

sen ten CO of death may bo commuted, when and 

30 

8 

53 

by wlioni . - - - . 

transportation for life may be commuted^ W'hon 

30 

It 

54 

and by‘wdiom • - , - 

30 

’? 

55 

any sentence may Pie remitted - ' - 

Pluropcans and Americans to be sentenced to 

31 


])enal seryitn^ instead of to transportation 
fractional tenni of, how calculated/f^*. 

31 

M 

56 


II 

67 



i 
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PUNISHMENT— 


Page. 


Ch. 


Section. 


transportation may bo awarded instead of im- 
prisonment, wlion - - . . 

wlicn imprisonment may bo partly rigorona and 
partly Kirnj)lo - - . - 

forfeiture of property - - . . 

line 

how it may be applied - - - * . 

limit of imprisonmeut in default of payment of 
fbie - - - - . . 

of offence pnnishablo with fine only 
within wliat tune Tine may be enforced 
mode of enforcing payment of - 
limit of, for olTonoe which is made up of several 
offences , - . . . 

limit of, wlnm several offences proved 
where person guilty of one of several offences, 
the jiulgmeiit stating that it is doubtful of 
which - - . - - 

solitary imprisoniiient - - . . 

limit of - 

in case of previous conviction - 
QUARANTINE 

disobeying rule <jf - - . . . 


32 3 


34,30 „ 
37,40 „ 
37 


50 

GO 

61,62 

63,70 


38,40| „ 
30i ,, 
401 „ 

4)1 


:65,6» 

07 

70 


41 

42| 


71 



QUEEN 


jaeaning of the word . - - . 

'IMvaut of the . . . . . 

QUESTION 

refusing to answer a, put by public servant, 
when an offence . . . , 


13 

14 


1401 


10 


m 


RAILWAY SERVANTS 

are public servants 
Act IV of 1870 

RAPE 


404 

493 


what amounts to - - - - 

penetration is sufficient - 

cannot bo oomniitted by a man on his wife • 
unless she is under ten years of ago 
presumption as to incapacity for, in case of 
cliildrcn - 

what amount of consent will bo an answer to 
charge of^ - 

must bo an intelligont consent 
husljand may bo indicted for aiding 
evidence in cases of * * • 

punishment' for - - » . • 

lUSHAOT 

causing death by punishment fol; '■ 


306| 

307 

307; 

3071 


16 


375 

„ Expla 
„ Exco^ 
n 


68,309 


307 

307 
309 

308 
307 


141 


376 




304a 



cxxxiv 




rashness 

culpable, what it consists in - 
in making a false chai’ge, which is believed, im 
offence .... 
y. will bo defamation 

amounting to culpable homicide 107,251^4,267, 
endangering life or safety - ♦ 

in medical treatment - • * - 

‘ BATIFICATION 

changes private acta into acts of State 
MicSON TO BELIEVE 

Cleaning of - - - - 

RECEIVEBS 

where they may be tried 
may be tried separately from principal 

RECEIVING 

l^roperty taken in waging war with or making 
• ' depredation on ally of Government • 

‘iWfcltftrli STOLEN PROPERTV 

lirliat. Is ** stolen property’* 
mnstbc the identical goods stolen 
what amounts to receiving 

r gnbsequent ratiilcatioii 
nowledge of theft 

from wife 
of 

ha#'^nishabla 
stolen in dacoity r 
from a dacoit with knowledge or belief 
habitual, or dealing in it 
assisting in concealing or disposing of stolen 
property .... 

^®EC0RD 

public servant, framing incorrect, to securej 
offender * . . . 

forging a, of Court of Justice - 

See^Por^fery, 

MPORMATORV 

juvenile offenders may be committed to 
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mnnii^ A, Mhore to commit theft 
• See- 

mm 

tot issue summons in case over| 
no jurisdiction 
to inform against criminals 
oanno^l tin house 
VOLUNTA^ 
meaninj 
WAGING 
against tl 

evidence of . . , 
conspiracy to or to overawe Govern 

ment - n ‘ • 

inmt of Jorisdietfb^ltebk H 
^reparation for * 

V* ^wdAo^lmeni ^deslgii of 
;^ affaii^ .A8iai^ powers In alliance. Ac., with 
% ' : .tbtSniwa . .! 

l^.^jKmunitdng depredation power in alliaDce| 
^ ^ ' witbtmmrer uraent 

V9|^ving.property taken in such waging warorj 

.• AjfijfttMr. JFagint TTor. 

WiouikoDSii kisnsa, 

Inpeeb of trait by » 
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S55 

a82 


383 

384 

385 

386 


43^ 

437 

29 

220 

229 

322 

364 . 

.364 

364 


144 

152)153 


2V 

ill 

.112 

111 

435 

114 

115 

as 

116 
117 


840 


Ch. 


17 


467 

472 

»» 

474 

476 

477 


280 

282 

m,, 

437 

438 

439 


121 

121a 

122 

123 

125 

126 
127 


407 



INDBX. 




iTAssssi# 

' or defiling pnblio spring or reserToirj 

false, using a - ’ - 

evidence of fraudulent intent - 
^ beinifin possession of, with knowledge andj 
int0t, &c. • , - 

making or selling with knowledge, &c. * 

WHAEFINGER 

hmiabh of trust by v - 
WHIPPING ACT • 

, VI,. of 1^64 . ■ . 


Paoe. 

m 

;SS(3!iioit. 

224 

10 

277 , ^ 

216,217 

13 

284,265 

216 


217 

>7 

266 

217 

ft 

267 • 

346 

17 

40> ' 


.485 


WfilPPINQ^ ^ 

cannot ^ ji^ieted tbr a mere attempt to com* 
mit a wme ^tudshable with whipping .1 
in case of attempt to commit{ 

. in case oi^jllmaltaneoas conviction for several 
offoAoeS ' .... 

•jnriadiolij if^ Magistrate to inflict • 

’ tw W^ h'u.band commits oo| yo, 189, 194 
ndtjgQUsed for acts committed l^ooorcion of 

eTid| 0 )M%ftdmiBBi^^ against htAand 
k ni|f^ ne committed on, if ^der ten, by 
jusband • . . ^ . 

husllf^ may bo convicted of aiding in rape on 
cauzip'Steal from husband, sed qussre ’f 
whether hnaband can steal from her ? 
possession by lajp^session by husband 
IpVing hnsixand’s ^Qids to paramour - 
(^miual breach of triist^y • ;< 
receiving otolenproj^^Sty . . 

Wllili ' . 

what the word denotes 
forgery of ► - ' . • 

inaMng or possessing counterfeit seal or plate 
with intent td'gommit ... 

forged, having p^ttBeslioa of, with knowledge 

and intent, 4i , 

counterfeiting ^ or mark for authenti 
eating a ^ 

possessing xngteldip^ith such deidce or mark- 
frandiileht d^!lrjin|ion, cancellatioii, &o.| of - 
oommittingr.mmlw as to - « 

of certain ehar^ flowed before final. order 
not after committal - 

difEhrs from compounding a charge 








